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CASES 

ARGUED  AND  DETERMINED 

Iir  THS 
OF  THB 

STATE  OF  NEW-YORK, 

Df    JANUARY    TERM,    1818,    IN    THE   FORTT'SECOND    TEAR    OF    OUR 

INDEPENDENCE. 


S.  AND  J.  Rathbon  against  Budlong. 

THIS  was  an  action  of  assumpsit y  on  a  promissory  note,  An  agent  who 
tried  before  the  chief  justice,  at  the  last  Albany  circuit.  tS^i*  b^bcSif 

The  note  was  in  the  following  words : — "  If  inety  days  after  o7his  principal, 
date,  I  promise  to  pay  S.  fy  J.  L.  RathboUy  or  order,  three  JjJ^i^*^®  jj; 
hundred  and  two  ^i^  dollars,  value  received,  for  the  Susquchan-  time,  to  theper- 
nah  Cotton  and  Woollen  Manufacturing  Company.  Albany,  ^^^^^ 
June  24th,  1815.     Samuel  Budlongy  agent.''  not   personally 

The  defendant  gave  in  evidence  a  bill  of  parcels,  headed  as  ^^rhere  b  no 
follows : — '^  The  Susquehannah  Cotton  and  Woollen  Manufactur-  difference,     in 
ing  Company,  bought  of  S.  fy  J.L.  Rathbony'l  &c.,  at  the  bottom  {^';j*S^J^ 
of  which  was  the  following  receipt : — ''  Albany y  June  24th,  1815.  for  jrovemment 
Received  payment,  by  a  note  payable  in  ninety  days,  which,  JSju^'/S*"^" 
when  paid,  will  be  in  full  of  the  above."    It  was  admitted  that 
the  purchase  of  the  goods  of  the  plaintiff,  and  giving  the  note, 
were  simultaneous  acts.     The  defendant  produced  in  evidence 
a  power  of  attorney  from  the  Susquehannah  Cotton  and  Woollen 
Manufacturing  *Company,  under  their  corporate  seal,  author-  [  *  3  ] 

izing  him  to  purchase  and  sell  goods,  &c.,  make  bargains,  &c., 
draw  bills  and  promissory  notes,  for  them  and  in  their  names, 
and  generally  to  manage  the  business  of  the  company,  as  the 
defendant  should  think  fit,  &c.,  subject  to  the  control  and  di- 
rection of  the  trustees  of  the  company,  &c. 

(a)  WUa  V.  BarmUUr,  8  Cow.  Rep,  31 .  Sfanu  v.  Morris,  Ibid,  60.  Fox  v.  Draitf  8 
r\no.  Rep,  191.  Sione  ▼.  Wood,  7  Cow.  Rep.  453;  (rill  v.  Brown,  Walker  ▼.  Swartwoul, 
IS  Jofma.  Rep.  385.  444.  Hodgton  v.  Dexter,  I  Craneh,  345.  Swi/t  ▼.  Hopkins,  13 
•hJmu.  Rep.  313.    Bronton  v.  Woolsey,  17  JohM.  Rat.  46. 
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I  CASES  IN  THE  SUPREME  COURT 

ALBANY,         A  verdict  was  found  for  the  plaintiils,  for  347  dollars  and  7 
^!!!II^^-i^"  c^J^^j  subject  to  tlie  opinion  of  tlic  Court,  on  a  case,  as  above 
stated. 


RjLTHBON 

V. 
BUDLONC. 


Footy  for  the  plaintiflfs,  contended,  that  the  defendant  had 
made  the  contract  personally ,  and  not  in  the  name  of  his  prin- 
cipals. The  note  was,  "  I  promise  to  pay,"  &c.  An  agent  or 
attorney  cannot  draw  or  sign  bills  or  notes  in  the  name  of 
another,  without  a  special  authority  for  that  purpose.  Here  the 
defendant  had  a  special  ppwer ;  but  he  did  not  sign  the  names 
of  his  principals.  (9  Co,  76.  1  Sir,  705.  Lord  Raymond, 
1418.  6  Term  Rep.  176.  2  East,  142.  Appleion  v.  Sinks,  5 
East,  148.  Buffum  v.  Chadwick,  8  Mass.  Rep.  103.)  There  is 
no  distinction,  in  this  respect,  between  contracts  under  seal  and 
contracts  not  under  seal. 

Henry,  contra,  was  stopped  by  the  Coi|rt. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  It  is  per- 
fectly manifest  that  the  note,  on  which  the  suit  is  brought,  was 
given  by  the  defendant,  as  agent  for  the  Susquehannah  Cotton 
and  Woollen  Manufacturing  Company,  and  that  the  goods  for 
which  the  note  was  given  were  sold  on  the  credit  of  that  com- 
.  pany.  To  charge  the  defendant  with  the  payment  of  the  note, 
would  violate  every  principle  of  justice  and  equity;  nor  is  the 
law  so  unjust.  The  general  principle  is,  that  an  agent  is  not 
liable  to  be  sued  upon  contracts  made  by  him  on  behalf  of  his 
principal,  if  the  name  of  his  principal  is  disclosed  and  made 
known  to  the  person  contracted  with,  at  the  time  of  entering 
into  the  contract.  This  doctrine  is  fully  supported  by  the  case  of 
Owen  V.  Gooch,  (2  Esp.  Rep.  567.)  In  fact,  there  is  no  difference 
[  *  3  ]  between  the  agent  of  an  individual  and  of  the  government,  *as 

to  their  liabilities.     The  question,  in  all  cases,  is.  To  whom  was 
the  credit  given? 

There  are  cases  .of  covenants  where  persons  have  made  them- 
selves personally  liable,  because  they  have  covenanted  and 
bound  themselves  under  seal,  in  which  cases  the  principals  were 
either  not  disclosed,  or  were  not  bound,  or  the  agent  meant  to 
bind  himself  personally.  In  the  present  case,  the  credit  was 
not  only  given  to  the  company,  but  they  were  bound  by  the 
note  of  their  agent;  and  there  is  not  the  least  pretence  to  hold' 
the  agent  responsible. 

Judgment  for  the  defendant,  (a) 

(«)  Vide  SJteJield  v.  Watson,  3  Camu^t  Rep,  69. 
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ALBAI^Y, 

January,  1818. 

JoHN30N,  Administrator  of  Johnson,  against  Beardsv.ee  ^^'''Zm^pT^ 
and  others,  Heirs  and  Devisees  of  Beardslee.  „     ^• 

THIS  was  an  action  of  assumpsit,  to  the  declaration  in  which  The  promise 
tie  defendants  pleaded  non  assumpsit^  and  the  statute  of  limita-  debior"°io  ''pay 
titns,  and  the  plaintiff  replied,  taking  issue  on  the  latter  plea.  &  (i'^'>i  i^arred 
Tke  suit  was  commenced  in  August  term,  1814,  and  the  par-  of limlniiousis 
ties,  without  going  to  trial,  madp  a  case  for  the  opinion  of  the  suaaiLLjuu take 
Coirt,  which  was  submitted  without  argument.  It" l^^u^^Tiu)' 

In  the  summer  of  1805,  the  plaintiff's  demand  was  placed  in  in  »»  a<^iion 
the  hands  of  one  Pumpelly,  with  whom  it  was  liquidated  by.^sSXVttw 
Johi  Beardslecy  the  testator,  and  the  bs^ance  struck.  The  tes-  »  deceased 
lator  died  in  1806.  After  his  death,  and  within  six  years  be-  L^fbJ'iwoKe 
fore  the  commencement  of  the  suit,  the  demand  was  presented  defendams,  who 
to  tw»  of  the  defendants,  who  were  also  executors  of  the  de-  ^ccuic^*"  *\o 
ceased,  who  admitted  the  balance  to  be  due,  and  promised  *  to  P^y  ^^  ^^^^t 

-^     :*  was  held  sum- 

P*j  *V  cienl  to  charge 

all  the  deteiid- 

*Pei  Curiam,  The  demand  of  the  plaintiff  was  liquidated*"**'  |  *4  I 
with  Jihn  Beardslee,  in  1805,  and  he  died  in  1806;  conse-  ii««L«,  thai 
quentlf  before  the  statute  of  limitations  had  attached  on  the  a»  ackuowied|j. 
debt,  iVithin  six  years  before  this  suit  was  brought,  two  of  the  *SAccompan'icd 
defendaits,  and  who  were  also  executors  of  John  Beardslee,  ad-  ^'^'^ »  proiesia- 
mitted  tie  demand,  and  promised  payment.  paymSi"or  St! 

Whetf.er  the  new  promise  revives  the  old  debt,  or  can  be  en-  w  evidence suffi- 
forced  as  a  new  promise  upon  a  valid  consideration,  is  immate-  ?o**"pn!^^u'nv"^a 
rial  to  be  discussed  here.     On  a  review  of  ail  the  cases,  {Dan-  n^^  promiso. 
forth  v.  Culver,  11  Johns,  Bep.  146.)  we  were  of  opinion,  that 
the  acknowledgment  of  the  execution  of  the  notes,  with  an 
express  declaration  that  the  party  meant  to  avail  himself  of  the 
statute  of  limitations,  was  not  evidence  of  a  new  promise  to  pay ; 
but  we  did  not  intimate,  that  an  acknowledgment  of  the  debt 
would  lot  have  been  sufficient,  unaccompanied  with  a  protes- 
tation tgainst  paying  it ;  indeed,  there  is  a  current  of  authori- 
ties, thit  an  acknowledgment  of  the  debt  is  evidence  sufficient 
for  the  jury  to  presume  a  new  promise. 

Here,  however,  is  not  only  an  acknowledgment  of  the  debt, 
but  an  express  promise  to  pay ;  and  it  has  always  been  holden, 
that  a  cbbt,  barred  by  the  statute,  is  a  sufficient  consideration 
to  uphdd  a  promise.  With  respect  to  the  other  defendants, 
who  haiB  not  acknowledged  the  demand,  or  promised  to  pay  it, 
the  acknowledgment  of  one  joint  debtor,  of  the  existence  of  the 
debt,  is  sufficient  to  take  the  case  out  of  the  statute.  (Smith 
V.  Ludhv,  6  Johm,  B^p.'im.  2  H.  Bl  340.  Doug.  652.)  The 
Court  see  no  reiason  why  that  principle  should  not  apply  to  the 

{a)  Vidft  D'an  v.  ff^ml,  5  WenrieWs  Rep.  257.  Roarers  v.  Rogert,  3  Ibid.  503  HaTi^ 
mrnd  V.  HtinieM,  4  Co^o.  Rfv.  498.  CUmtnUon  v.  WilliitmSf  8  Crcawhj  72.  j  but  see 
BtU  T.  Morriio^,  1  Petert^s  R^.  331. 
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ALBAIVY.    case  of  executors^  heirs^  and  devisees^  as  well  as   to  every 
'■^Li?  >  oUier  case. 
Qo2^„,,,  Judgment  for  the  plaintiff. 

V. 

Raaesw. 


[  •  5  ]  *CoLLiNs  against  Ragrew. 

dL  *°ih^*'M      '^  error,  on  a  bill  of  exceptions^  to  the  Court  of  Common 
•ImUoii  of  the  Pleas  of  the  county  of  Ontario. 

act  to  prevent  The  plaintiff  in  error  brought  an  action  of  debt,  in  the  Court 
ITc?^.  ia:  below,,  against  the  defendant  in  error,  and  declared  generally , 
^  I..  }S3.)  by  for  money  borrowed  by  the  defendant  of  the  plaintifi,  and  for 
tj  a^bst  'ilbe  nioncy  had  and  received  by  the  defendant  to  the  plaintiff's  use. 
winner,  to  re-  The  defendant  pleaded  nil  debet;  and,  at  the  trial,  in  May 
ney^iost^  pSt^  term,  1817,  in  the  Court  below,  the  plaintiff's  counsel  stated 
*?*'  tS?***'  d**  ^*^  ^®  action  was  founded  on  die  second  section  of  tie  act, 
Clare  meraiij^  entitled,  <' An  act  to  prevent  excessive  and  deceitful  gaming," 
"  had  d  P*^^®^  ^^^  ^^^^  ^^  March,  1801,  and  offered  to  prove,  Jiat  the 
reodved^  %tdtbi  plaintiff,  at  one  time  or  sitting,  by  playing  at  cards,  lost  to  the 
out  statmg;  hi*,  defendant  the  sum  of  170  dollars,  and  paid  the  same  to  him, 
or^ref^'^  tp  find  that  the  plaintiff,  within  three  months  thereafter,  sued  out 
the  statute  i.  but  a  Writ  of  copids  ad  respondenduniy  Bnd  commenced  this  action, 
in  the  'caso  to  rccovcr  back  the  money  which  he  had  lost.  This  evidence 
brouX  r****"  ^^^^  objected  to,  on  the  part  of  the  defendant,  on  the  ground 
t^!^on  '^in-  that  it  was  inadmissible,  under  the  plaintiffs  declaratbn,  which 
former,  (a)  contained  no  reference  to  the  statute ;  and  the  Court,  being  of 
this  opinion,  nonsuited  the  plaintiff* 

The  bill  of  exceptions  was  submitted  without  argunent. 

Per  Curiam,  This  case  comes  before  the  Court  on  a  writ 
of  error  to  the  Common  Pleas  of  Ontario  county,  founded  on 
a  bill  of  exceptions  duly  taken.  It  presents  the  question, 
whether,  in  an  action,  brought  by  the  losinff  party,  to  recover 
back  money  lost  at  saming,  he  is  bound  to  declare  specially,  or 
may  declare  generally,  under  the  statute,  for  money  kad  and 
received  ;  and  the  statute  would  seem  too  plain  and  e^iplicit  to 
admit  of  any  doubt,  that  he  may  declare  generally.  TLis  is  ex- 
pressly authorized  by  the  act,  (1  iV.  R.  L.  153.)  (b)  Thd  case  of 
Cole  V.  Smith  (4  Johns.  Rep.  193.)  does  not  apply.  There 
[  *  6  ]  the  action  was  by  a  common  informer,  the  ^losing  party  not 

having  brought  his  suit  within  the  time  limited  by  the  act.  In 
such  case,  the  act  does  not  give  any  form  of  declaring,  and  it 
was  held,  that  he  must  state  the  special  matter  upon  which  his 
cause  of  action  was  founded.  But  it  is  almost  necessarily  to  be 
inferred,  from  what  is  said  by  the  Court,  that  a  general  count 
would  be  good,  when  the  suit  was  by  the  losing  party     The 

(a)  Vide  Alien  v.  OpU,  7  Cow.  Rep.  496.  {b)  1  iS.  &  661 
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judgment  must  be  reversed,  and  a  venire  de  novo  issued^  return-     ALBANY, 
able  in  the  Common  Pleas  of  Ontario  county.  ^^^^^^^J^ 

-  Goodrich^ 

Judgment  reversed.  v. 

QORDOH. 


Goodrich  and  Dk  Forest  against  Gordon,  (a) 

THIS  was  an  action  of  cusumpsit,  to  recover  the  amount  of  a  of '^?cwc?iu3 
hill  of  exchange  drawn  by  William  Napier  upon  the  defendant,  cvgo  captured 
in  favor  of  James  Stewart ,  and  by  him  endorsed  to  the  plaintiffs.  ^^JL filT^yi* 

mm  •iii»i*i  I         !•«••       •  1       *   lawiuj    coo- 

The  cause  was  tried  before  his  honor,  the  chief  justice,  at  the  tract,  aL  i   an 
^i«^.  York  sittings,  in  Apnl,  1816.  ^^^  "j 

The  defendant,  jointly  with  certain  other  persons,  was  owner  our  Couru  to 
of  the  sloop  Hope,  and  cargo,  which,  in  December,  1813,  was  ^ly  a,,^ 
sent  on  a  voyage  from  Neio^York  to  Savannah;  and  the  follow-  to  be  i^  to 
ing  letter  of  instructions,  dated  December  6th,  1813,  was  dehv-  J^^J^i/M 
ered  by  tlie  defendant  to  Napier,  the  master  of  the  sloop.  Nor  is  Uun- 

lawful,  afler  the 
,        capture,  to  re- 

''Sir,— The  sloop  Hope,  now  under  your  command,  being  ceiveapastport 
ready  for  sea,  you  will  proceed  to  the  Hook,  and  if  no  cruisers  £*"'JlSj^'**£i 
are  off,  you  will  take  advantage  of  the  first  eood  opportunity,  ves^i  from  an- 
and  proceed  to  sea,  and  make  every  despatch  *for  Savannm.  ***^ ^#7'  1 
I  would  recommend  you  to  get  a  good  offing,  say  without  the     whereaper- 
gulf  stream;  then  keep  south wardly,  until  you  get  «$/.  Catharine^ s  ion.  by  writuag:, 
to  bear  west;  then  make  the  best  of  your  way  into  port.  SuJe?to%awa 
Should  you  touch  at  the  southward  of  Savannah,  you  wiU  be  buiofezcbaage, 
able  to  get  information,  and,  if  necessary,  you  can  take  an  in-  tohonwSe bui* 
land  passage.     Your  vessel  is  addressed  to  my  brother,  George  and  a  bui  is  af^ 
Gordon,  under  whose  instructions  you  will  place  the  vessel  after  JJ^^jJen^by  a 
your  arrival.     Should  you  unfortunately  fall  in  with,  and  be  third  party,  on 
captured  by,  an  English  cruiser,  you  wUl  endeavor  to  ransom  ^i^emgl^ 
the  vessel  and  cargo,  as  low  as  possible,  say  not  to  exceed  two  ment,  this » tan- 
thousand  dollars :  your  draft  on  me,  or  my  brother,  will  be  duly  Sceptanc!?  o? 
honored,  or,  should  they  take  you  to  Tybee,  you  can  go  ashore,  thebdi.  (c) 
and  bring  off  the  specie.     I,  however,  trust  you  will  be  more 
fortunate ;  but,  should  it  so  happen,  it  will  be  fulfilled,  in  good 
faith.     Wishing  you  a  prosperous  voyage,  I  am,  &c.     Chas 
fV.  Gordon:' 

On  her  voyage,  the  sloop  was  captured  by  the  British  frigate 
Endymion,  and  was  ransomed  by  the  master  for  the  sum  of 
2,000  dollars,  for  which  amount  he  drew  the  following  bill  on 
the  defendant. 

!a)  This  caose  was  decided  in  Jamiary  term,  1817. 
b)  Mituormaire  v.  Keating,  t  GailiM.  325. 

Ccl  Vide  Qrede  v.  Parker,  5  WttiddPt  iSm.  414.  Coolidgt  v.  Poyion.  %  Wheat,  Rep. 
An  PvJter  V.  GrteU,  %  WenddPe  Rep.  545.  lAonard  ▼.  Matonj  1  iKd.  Ml  Cook 
\.SatUrUe,6C<Hoen,l(3e,    Sefumm^Mimlek  r.  Bayard,  I  FOert^e  Rq^,  iGi. 
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ALBANY.         ©2,000. 
^^^^aiy^^  H.  B.  M.  ship  Endymian, 

X^^;;^^  ^.  At  sea,  December  21st,  1813. 

V.  Sir, 

Gordon.  'f ^q  jj^yg  jj^er  sight  of  this  mj  second  of  exchange,  first, 

third,  and  fourth,  of  the  same  tenor  and  date,  not  paid,  please 
to  pay  to  James  Steicart,  Esq.  or  order,  on  behalf  of  the  officers 
and  crew  of  his  Britannic  Majesty's  ship  Endymion^  the  sum 
of  two  thousand  hard  Spanish  dollars,  in  specie,  being  the 
amount  for  which  I  haye  rapsomed  the  sloop  Hope,  and  cftrgo, 
(this  day  captured  by  the  3aid  ship,)  agreeably  to  your  letter  pf 
the  6th  instant,  and  for  which  I  have  received  the  passport  of 
the  captain.  •  To  be  honored,  wiiii  or  >vithout  further  advice. 
Your  obedient,  humble  servant, 

Wm-  Napier,  Master  of  the  sloop  Hope. 
Mr.  Charles  W»  Gordun,  Merchant,  New-Yorjc^^ 

[  *  8  ]  ^Napier,  at  \he  same  time,  delivered  his  letter  of  mstructions 

to  Sttwart,  and  received  a  passport,  as  mentioned  in  the  bill. 
A  number  of  American  prisoners  were  also  put  on  board  the 
sloop,  with  a  quantity  of  provisions  for  their  support,  and  she 
was  furnished  with  a  new  mainsail  and  foresail,  or  jib.  During 
the  voyage,  the  prisoners  compelled  the  master  to  put  into 
Charleston,  where  the  sloop  arrived,  and  the  cargo  was  unladen, 
and  came  into  the  hands  of  the  consignee.  The  bill  and  letter 
of  instructions  were  received  by  the  maintiffs,  and  the  amount, 
on  the  faith  of  the  letter,  was  credited  to  the  remitter,  with 
whom  the  plaintiffs  had  had  previous  dealings,  but  whether  this 
was  Stewart  or  some  other  person,  did  not  clearly  appear.  The 
defendant  had  received  from  the  other  part  owners  of  the  vessel, 
1,000  dollars,  as  their  proportion  of  the  ransom  money. 

A  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion 
of  the  Courts  on  a  case  containing  the  facts  above  stated. 

JHy,  for  the  plaintiffs,  contended,  I.  That  the  ransom  was  a 
valid  contract,  under  the  law  of  nations.  (2  Azuni,  313.  2 
Emeriff.  464.  ch.  12.  s.  21.  Valin,  138.  art.  66.  Comu  v. 
BlacJcovme,  Doug,  641.  Yates  v.  HdUy  1  Term  Rep.  73.) 
Such  contracts  are  highly  beneficial  in  mitigating  the  evils  of 
war.  They  ought  to l>e  fulfilled,  on  principles  of  common  hon- 
esty, and  for  the  honor  of  nations.  Si  quid  singiJi,  temporibus 
adducti,  hosti  promiserint,  est  in  eo  fides  conservanda.  The  Courts 
of  no  nation  have  refused  to  give  effect  to  them,  unless  pro- 
hibited by  some  statute  or  ordinance  founded  on  principles  of 
state  policy.  Thus,  in  England,  by  the  statute  of  22  Geo.  III. 
ch.  25,  contracts  for  the  ransom  of  British  ships  were  declared 
unlawful,  because,  possessing  a  great  navy,  such  contracts  dimin- 
ished the  chance  of  recaptures.  But  France,  Holland,  and 
other  mm'itime  powers,  regard  thesie  contracts  as  binding  under 
the  law  of  nations.  When  the  subject  was  brought  before  Con- 
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Q.^-j,  in  1813,  they  refused  to  pass  a  law  prohibiting  ransoms;     Albany, 
thus  leaving  thcm^in  this  country,  to  be  governed  by  the  general  J«""^y»  ^^^^ 

hw  of  nations.  Goodrich 

*Ify  then,  the  ransom  was  lawful,  the  passport  mentioned  in  v. 

the  bill,  which  was  a  necessary  incident  to  it,  cannot  affect  its     GoR^""- 
validity.     The  act  of  Congress,   (i3  Cong.  sess.  1.  ch.  56.)  [*"M 

August  2d,  1813,  prohibiting  the  use  of  JSntish  licenses  or 
passes,  is  to  be  taken  only  in  reference  to  licenses  to  trade.  It 
could  never  have  been  intended  to  apply  to  tlie  case  of  a 
ransom. 

^.  There  was  a  valid  acceptance  of  the  bill.  The  bill  was 
for  a  valuable  consideration,  and  the  letter  of  instructions,  which 
contained  the  engagement  to  accept  a  bill  so  drawn,  was  at- 
tached to  the  bill,  and  passed  with  it.  In  At  Evert  v.  Mason^ 
(10  Johns.  Rep.  215.)  the  Court,  after  a  review  of  the  English 
authorities,  inclined  to  the  opinion,  that,  where  a  third  person 
gives  credit  on  the  faith  of  the  promise  to  Accept,  it  would  be 
binding ;  and  the  principle  of  the  decision  in  the  case  of  Weston 
V.  Barker i  (12  Johns.  Rev.  276.)  is  strongly  in  point.  There 
B.  accepted  certain  securities  placed  in  his  hands  by  A.y  who 
ordered  B.  to  pay  the  balance  to  C ;  and  it  was  held  that  C. 
might  maintain  an  action  against  B.  on  his  impUed  promise.  In 
M^Kim  V.  Smith  ^  Steene,  in  the  County  Court  of  Baltimore^ 
Nichoisony  Ch.  J.,  was  clearly  of  opinion,  that  such  a  promise  to 
accept  a  bill  shown  to  a  third  person,  who  ffave  credit  on  the 
faith  of  it,  was  bindings  and  that  it  made  no  difTerence  whether 
the  credit  was  given  b^ore  or  after  the  bill  was  drawn.  (1  HalTs 
Law  Journal,  488.) 

Anthon,  contra.  1.  A  ransom  is  an  illegal  (contract,  at  com- 
mon law;  and  Lord  Kenyon^  in  tlavelock  v.  Rodcwood,  (8 
Term  Rep.  269—277.)  considered  the  ransom  acts  as  remedial 
laws.  All  trading  with  an  enemy,  during  Waf ,  without  the  li- 
cense of  government,  is  unlawful.  ^Potts  v.  jBe//,  8  Term 
Rep.  548.)  Contracts  of  ransom  have  merely  been  tolerated  by 
certain  nations.  They  are  clearly  against  the  sound  policy  of 
all  maritime  powers,  because  they  deprive  their  cruisers  of  the 
chance  of  recapture.  Again ;  this  contract  is  within  the  scope 
and  meaning,  if  not  within  the  letter,  of  the  act  of  Congress  (13 
Cong.  sess.  1.  ch.  56.)  prohibiting  our  citizens  from  using, 
directly  or  indirectly,  *a  license,  pass,  or  other  instrument,  [^^^J 
granted  by  the  British  government  for  the  protection  of  any 
ship,  &c. 

2.  Here  was  no  valid  acceptance  of  the  bill.  This  question 
came  up  collaterally  in  the  case  of  M^Evers  v.  Mason,  and  Kent, 
Ch.  J.,  examined  the  authorities,  but  the  Court  expressed  no 
decided  opinion.  The  arguments,  however,  of  the  learned 
counsel  for  the  defendant,  in  that  case,  may  be  applied,  with 
great  force,  to  the  present.  The  later  decisions  in  England 
certainly  go  to  establish  the  doctrine  that  a  promise  to  ac- 
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ALBAmr.     cept  a  bill  not  drawn,  or  not  yet  in  existence,  does  not  amount 
.  ^™*^'  1818.  ^Q  an  acceptance. 

Goodrich        Again ;  the  master,  in  this  case,  exceeded  his  authority.     He 

V.  not  only  gave  a  bill  for  2,000  dollars,  but  took  on  board  prisoners, 

GoRDOM.     yifi^o^  by  their  mutinous  conduct,  defeated  the  whole  adventure. 

An  agent  who  acts  under  special  authority,  must  strictly  pursue 

that  authority.     If  he  varies  from  it,  in  any  material  degree, 

his  act  is  void.     (Batty  v.  CasweUf  2  Johns.  Rep.  48.) 

Welh^  in  reply.  1.  A  ransom  is  lawful.  The  law  of  nations, 
as  well  as  the  common  law  of  England^  sanctions  such  a  con- 
tract. This  is  not  a  trading  with  an  enemy.  It  is  not,  like  the 
case  of  Potts  v.  BcU^  a  voluntary  contract.  By  the  capture,  all 
the  rights  of  the  owner  were  devested ;  and,  to  regain  the  whole, 
he  consented  to  give  a  part.  In. case  of  a  recapture,  he  would 
regain  his  property  on  paying  salvage.  It  may  be  a  question 
of  policy,  whether  he  will  be  allowed  to  be  the  salvor  or  not ; 
and  a  particular  government  may  deem  it  proper,  from  its  own 
views  of  policy,  in  order  to  encourage  its  own  cruisers,  to  pro- 
hibit ransoms ;  but  until  there  is  some  statute  or  ordinance  pro- 
hibiting them,  there  is  nothing  which  renders  the  contract  un- 
lawful. The  cases  of  Havelock  v.  Rockwoody  and  Potts  v.  Bell, 
are  not  applicable.     They  were  decided  on  different  grounds. 

As  to  the  objection,  that  the  case  is  within  the  operation  of 
the  act  of  Congress,  in  regard  to  British  licenses,  it  is  manifest, 
that  ransoms  were  not  the  evils  which  that  statute  was  intended 
to  prevent.  It  meant  merely  to  superadd  a  penalty  to  acts  al- 
ready unlawful.  Besides,  the  bill  was  given  for  the  ransom, 
[*  11  ]  not  for  the  passport,  which  was  a  subsequent  "^ct.  But  the 
proviso,  in  the  second  section  of  the  act  of  Congress,  allowing 
the  acceptance  and  use  of  a  passport  from  the  enemy,  for  the 
purpose  of  carrying  American  prisoners  to  the  United  States^ 
would  be  sufficient  to  save  this  case  from  the  ^operation  of 
the  act. 

2.  The  question  as  to  an  acceptance  of  a  bill  not  drawn,  was 
discussed  in  M^Evers  v.  Mason;  but  this  is  not  the  case  of  a 
principal  writing  to  his  agent,  and  promising  to  accept  bills 
drawn  on  him.  It  is,  in  substance,  a  letter  of  credit,  or  an  au- 
thority to  enter  into  a  contract,  according  to  the  letter  of  in- 
structions. The  promise  was  as  valid  before  as  after  the  bill  was 
drawn;  this  was  admitted  in  the  case  of  Johnson  v.  Collins. 
(1  East,  98.) 

Again  ;  the  consignee,  the  authorized  agent  of  the  defendant, 
received  the  property  ransomed,  and  disposed  of  it  for  the  ben- 
efit of  the  defendant ;  and  two  of  the  joint  owners  have  paid  to 
the  defendant  their  proportion  of  the  ransom.  This  amounts 
to  a  virtual  acceptance  of  the  bill.  The  master  did  not  exceed 
his  power.  He  was  authorized  to  ransom  the  vessel  for  2,000 
dollars ;  and  taking  prisoners  on  board  would  rather  diminish, 
than  increase  the  ransom.  If  paid  for  taking  the  prisoners,  it 
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wBs  a  separate  and-  independent  contract.    But  it  is  enough     albant. 
that  the  consignee  afterwards  accepted  the  ransomed  ship  and  January*  iR*^- 
cargo  at  Oiarletton.  ^Il^^^^i^ 

V. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court.  Gobdoh. 
There  can  be  no  doubt  that  the  contract  for  the  ransom  of  the 
vessel  was  a  lawful  contract.  Such  contracts  are  sanctioned  by 
the  laws  of  nations^,  and  are  not  deemed  a  trading  with  the  enemy ; 
(2  Azuni,  313.)  nor  was  the  passport  given  by  the  captors,  upon 
the  ransom,  and  accepted  by  the  master  of  the  captured  vessel, 
in  violation  of  the  act  of  Congress.  (2d  Aug.  1818.)  It  was 
merely  a  certificate,  given  by  the  captors,  to  serve  as  a  passport, 
and  protect  the  ransomed  vessel  from  all  other  armed  vessels 
belonging  to  the  nation  of  which  the  captors  were  subjects,  and 
to  prevent  another  capture.  (2  Azuni^  ^^^')  ^^  '^^y*  perhaps, 
c(Mne  within  the  exception  to  the  act  of  Congress,  (2d  sec.) 
which  declares  that  the  act  shall  not  prevent  the  acceptance  of  ^ 

a  ^passport,  granted  by  the  commander  of  any  ship  of  war  of  [  *  ^^  j 
the  enemy,  to  any  ship  or  vessel  of  the  United  States^  which 
may  have  been  captured  and  given  up,  for  the  purpose  of  car- 
rying prisoners,  captured  by  the  enemy,  to  the  United  States. 
Admitting,  however,  that  the  instrument  given  in  the  case 
^fore  us  is  not  the  one  contemplated  by  this  provision,  still,  I 
think,  the  act  does  not  at  all  extend  to  such  certificates. 

The  only  question  in  this  case,  then,  is,  whether  the  defend- 
ant is  chargeable  as  an  acceptor  of  this  bill.  In  Pillans  fy  Rose 
T.  Van  Mierap  fy  Hopkins,  (3  Burr.  1663.)  Lord  Mansfield, 
and  the  whole  Court,  go  the  lull  length  of  saying,  that  a  prom- 
ise to  accept  a  bill  is  equivalent  to  an  acceptance,  whether  it 
be  before  or  after  the  bill  is  drawn.  Lord  Mansfield,  however, 
afterwards,  in  the  case  of  Pierson  v.  Dwalop,  (^Uowp.  573.)  in 
some  measure,  limits  and  qualifies  his  former  doctrine.  He  ob- 
sarves,  that  it  has  been  truly  said,  as  a  general  rule,  that  the 
mere  answer  of  a  merchant  to  the  drawer  of  a  bill,  saying,  Itoill 
duly  honor  it,  is  no  acceptance,  unless  accompanied  with  cir- 
cumstances which  may  induce  a  third  person  to  take  the  bill 
by  endorsement ;  but  if  there  are  any  such  circumstances,  it  may 
amount  to  an  acceptance ;  thereby  confining  the  rule  to  cases 
where  third  persons  have  acted  upon  the  faith  of  such  assu- 
rances, and  have  been  induced,  in  consequence  thereof,  to  take 
the  bill.  In  Johnson  v.  Collins,  (1  East,  98.)  the  rule,  as  laid 
dowii  in  PiUans  v.  Van  Mierop,  is  certainly  overruled ;  and, 
from  the  observations  of  the  judges,  the  limitation  and  qualifi- 
cation, as  contained  in  Pierson  v.  Dunlop,  is  not  either  sanc- 
tioned or  approbated ;  nor  am  I  aware  that  it  has  been  expressly 
adopted,  in  any  subsequent  decision,  in  the  English  Courts. 
But  I  think  it  may  fairly  be  inferred,  from  the  observations  of 
the  late  chief  justice,  in  MEoers  v.  Mason,  (10  Johns.  Rep. 
214.)  that  the  rule,  as  laid  down  in  Pierson  v.  Dunlop,  is  ap- 
proved of  by  this  Court.     It  is  there  said,  every  one  will  agree, 
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ALBANY,    that  an  acceptance  by  a  collateral  paper  may  be  good ;  and  if 
January,  1818.  ^ij^q^  paper  I>e  shown  to  a  third  person,  so  as  to  excite  credit, 
LoRiLLARD    *^^  induce  him  to  advance  money  on  the  bill,  such  third  per- 
T.  son  ought  not  ta  sufTer  by  the  confidence  excited.     Whether 

palkxr.  these  observatiotis  *were  intended  to  apply  to  collateral  acccpt- 
f  *  ^^  J  ances  of  a  bill  already  drawn,  or  to  be  afterwards  drawn,  does 
not  appear.  But  I  cannot  see  any  sound  principle  Upon  which 
the  cases  can  be  distinguished.  No  question  of  want  of  con- 
sideration can  arise  in  either  case,  and  it  is  the  credit,  which 
such  acceptance  or  engagement  to  dccept  has  given  to  the  bill, 
which  gives  to  it  its  binding  operation.  The  t^stiiiibny  in  the 
case  before  us  is  very  full  to  show,  that  this  letter  of  the  de- 
fendant, authorizing  the  drawing  of  the  bill,  accompanied  it,  at 
all  times,  and  that  it  was  upon  the  credit  of  that  letter  that  the 
bill  was  taken  by  the  plaintiff.  It  appears  to  me  to  be  a  g^dss 
violation  of  good  faith,  in  the  defendant,  now  to  disclaltn  the  au- 
.  thority  of  the  captain  to  draw  the  bill.  The  letter  may  well  be 
considered  as  an  authority  to  draw,  accompanied  by  a  promise  to 
accept.  It  was  an  authority  given  for  the  express  purpose  of 
enabling  the  captain  to  draw  the  bill,  which  was  an  act  done  fbf 
the  benefit  of  the  defendant,  and  according  to  his  instructiotis ; 
and  I  think  it  binding  upon  him  as  an  acceptance ;  and  this 
is  the  opinion  of  the  Court.  The  plaintiff  is,  accordingly,  en- 
titled to  judgment,  (a) 

Judgment  for  the  plaintiff. 

(a)  Vicle  Cociidst  v.  Paytonf  (2  WIteatonf  GG,)  in  which  the  Supreme  Court  of  Uie 
XhriUd  States  deci^d, "  upon  a  review  of  the  cases  with  are  ttiported,  that  a  letter^  written 
within  a  reasonable  timei  oefote  or  aAer  die  dale  of  a  bill  of  exchange,  deicribmg  it  in 
terms  not  to  be  mistaken,  and  promising  to  accept  it,  is,  if  shown  to  the  person  who  aAer- 
wnrds  takes  the  bill,  on  the  credit  of  the  letter,  a  virtual  acceptance,  binding  the  person 
wlio  makes  the  proinise." 


[*  14  ]       *P.  AND  G,  LorillArd  ogairist  Palmer  and  others.(5) 

Goods  were  THIS  was  au  actioti  of  assumpsit,  for  the  non-delivery  of  a 
llf^^a  v^IS^to  qiiantity  of  tobacco,  shipped  on  board  the  schooner  Seaman^  of 

be    irnii>iK)rted 

from  Rklimond  to  Nevo^York.  The  vessel  proceeded  on  her  Vojrage  In  thfe  beginning  of  F^ruant,  but 
fiiKlitig  the  Chesapeake  blockaded  by  a  hostife  squadron,  and  that  it  would  be  impossible  to  put  to  sea  with- 
out being  captured,  went  into  Norfolk f  and  finally  returned  tb  Richmond.  In  September  following,  the 
plaiutifl*:*  demantlL'd  their  ^ods,  in  order  to  transport  them  to  New-York f  by  land,  but  the  master  refused  to 
flcliver  them  unless  on  being  paid  half  freight)  and  a  few  days  thereafter,  the  vessel,  with  the  goods  on 
Lraard.  was  totally  lost,  without  the  default  of  the  defendhilts.  or  the  master,  the  blockade  having  coni.uued 
until  liiai  time  :  Held,  that  the  defendants  had  no  claim  for  iVeigfat,  the  iroyage  not  havin?  been  performed ; 
and  that  more  than  a  reasonable  time  having^  elapsed  for  sending  on  the  go^s,  tliey  had  no  riglil  to  retain 
them,  and  were  liable  to  the  plaintiffs  for  their  value,  notwithstanding  they  were  lost  by  inevitable  accident 

The  t»hip  owner  is  bound  to  deliver  the  goods  to  the  consignee  within  a  reasonable  time ;  ajkl  it  is  only 
on  the  delivery  of  them  that  he  is  entitM  to  freight  If  he  is  unwilling  or  unable  to  forward  them,  tM 
freighter  is  entitled  to  receive  them  back  without  paying  any  fVelght. 

Where  the  completion  of  the  voya^  is  prevented  Dy  it  permanent  blockade,  and  the  vessel  is  unable 
to  put  to  sea,  and  she  returns  aAer  having  proceeded  to  the  mouth  of  the  ba^,  on  which  her  port  of  ladiiig 
iff  silur.icd,  the  ship  owner  is  not  entitled  to  freiglit  pro  rata,  and  the  freighter  is  entitled  to  receive  his  gooof 
withom  paying  freight,  the  blockade  putting  an  end  to  the  contract  (c) 

{b)  This  ease  Dt^as  decided  in  Ait^rust,  1817. 

(c)  Contra,  £f.  C.  in  error,  IG  Johns.  Kep,  348.  Ogden  T.  Barker,  18  Johns.  Rep.  87.  Vide  SUmghtmi 
n,  Rappais,  3  Serg.  ^  Raicle,  659. 
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which  (he  defendants  were  owners,  at  Richmond^  in   Virginia^     ALBANY, 
to  be  delivered  to  the  plaintiffs  in  Neio-  York,  pursuant  to  a  bill  ^^^y^^^^ 
of  lading,  dated  January  21st,  1813,  signed  by  the  master  of    lorhlabd 
the  schooner.     Tne  cause  was  tried  before  his  honor  the  chief  v. 

justice  at  the  Neio-York  sittings,  in  April,  1816.  Palmer. 

The  schooner  Seaman,  in  January,  1813,  during  the  late  war 
between  this  country  and  Great  Britain,  was  lying  in  the  port 
of  Richmond,  bound  for  New-York,  and  13  hogsheads  of  to- 
bacco were  shipped  on  board  of  her  by  the  plaintiffs'  agent. 
About  the  26th  or  27th.  of  January,  the  vessel  set  sail  on  her 
voyage  for  New-York,  and  on  the  2d  of  Febitiary,  the  master 
of  the  vessel  came  to  anchor  in  Hampton  Roads,  for  the  pur- 
pose ,of  ascertaining  whether  he  could  safely  proceed  to  sea, 
there  being  at  that  time  a  British  squadron  blockading  the 
Chesapeake,  through  which  the  vessel  must  necessarily  pass. 
When  he  had  ascertained  the  impossibility  of  getting  to  sea 
without  being  captured,  and  the  danger  of  remaining  in  Hamp^ . 
ton  Roadsy  by  the  advice  of  Captain  Stewart,  of  the  United 
States^  navy,  commanding  on  that  station,  he  put  into  Norfolk, 
and  there  remained  until  about  the  7th  of  MarcJi,  when,  on  ac- 
count of  the  increase  of  the  British  squadron,  it  was  deemed 
unsafe  to  remain  at  ^Norfolk,  and  he  returned  with  the  vessel  [  "^  1^  ] 
^to  Richmond,  where  she  arrived  on  the  15th  of  the  same  month. 
The  schooner  continued  at  Ricfimond  until  the  21st  of  Septem- 
ber, when,  in  consequence  of  a  violent  storm  and  freshet,  she 
was  sunk  at  the  wharf,  without  any  fault  or  negligence  of  the 
defendants  or  their  agents,  and  the  tobacco  in  question  was 
wholly  ruined  and  spoiled.  At  the  time  the  bill  of  lading  was 
signed,  it  was  not  known  at  Richmond,  that  the  Chesapeake  was 
blockaded,  nor  was  it  known  by  the  master  or  the  defendants; 
and,  in  fact,  the  blockade  did  not  then  exist ;  but  it  continued, 
without  intermission,  from  the  time  the  vessel  attempted  to  sail 
on  her  voyage,  until  after  she  was  lost.  On  the  16th  of  Sep- 
tember, after  her  return  to  Richmond,  the  agent  of  the  plaintiffs 
demanded  the  tobacco  from  the  master,  for  the  purpose  of  for- 
warding it  to  Neiv-York,  by  land,  and  he  refused  to  deliver  it, 
'  unless  on  being  paid  half  freight. 

A  verdict  was  taken  for  the  plaintiffs,  for  the  invoice  price  of 
the  tobacco,  with  interest,  subject  to  the  opinion  of  the  Court, 
on  a  case  to  be  made,  which  either  party  might  turn  into  a  bill 
of  exceptions,  or  special  verdict. 

D.  B.  Ogden,  for  the  plaintiffs.  The  contract  of  affreight* 
ment,  like  all  other  contracts,  must  be  performed  in  a  rea- 
sonable  time.  The  plaintiffs,  having  waited  from* January  to 
September,  were  entitled  to  receive  their  goods,  on  demand, 
without  paying  any  freight.  {Herbert  v.  HaUett,  3  Johns. 
Cos.  93.  98.) 

The  contract  was  made  during  war,  and  the  defendants  were 
to  receive  a  %oar  freight.    They  knew  that  they  must  encounter 
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ALBANY,     the  hazards  incident  to  a  state  'of  war.     It  was  their  duty  to 

Jmnmry,  1818.  attempt  to  reach  NetD-Yarky  notwithstanding  the  blockade,  and 

LoBiLLABD    ^^  apptehensive  of  capture,  they  migiit  have  had  the  vessel  and 

▼.  freight  insured  against  that  periL    There  is  no  exception  of  any 

Palmbr.     g^^  hazards ;  and  the  apprehension  of  capture,  howevel  weU 

,  founded,  is  no  legal  excuto  for  the  non-performance  of  the 

cmitract,  (Atkinson  v.  JUtchie,  10  Easty  Rep,  530.     Abbott  tm 

Ships,  361.) 

As  to  the  claim  of  the  master  for  half  freight,  there  was 
no  pretence  for  it.  The  defendants  were  entitl^  to  the  whole 
[  *  16  ]  freight,  or  none.  There  could  be  no  apportionment  *of  freight. 
No  freight  is  due,  where  the  vessel  returns  to  her  port  of  depart- 
ure, without  performing  the  voyage,  {Gristoold  v.  Nett^York 
Insurance  Company,  1  Johns.  Rep,  205.  212.) 

Colden,  contra.  This  case  is  distinguishable,  in  soipe  of  its 
.most  important  features,  from  those  which  have  been  cited.  It 
is  not  a  contract  of  charter-party;  but  the  goods  were  shipped, 
under  a  bill  of  lading,  on  board  of  a  general  ship.  This  is  an 
action  of  assumpsit,  to  recover  the  value  of  the  goods.  It  is 
not  pretended,  that  the  non-delivery 'of  them,  or  the  loss,  has 
proceeded  from  any  negligence  or  fault  of  the  defendants.  The 
clcum  of  the  plaintiffs  rests  solely  on  the  ground,  that  the  defend-* 
ants  refused  to  return  the  goods  to  them  when  they  were  de- 
manded. But  we  contend,  that  the  shipper  cannot,  after  the 
voyage  is  commenced,  demand  his  goods  without  paying  freight, 
unless  the  master  is  in  fault.  (Molloy,  b.  2.  ch.  4.  s.  5.  Beaxots* 
L.  M.  103.  137.  Malyne,  96.  Herbert  v.  HalleU,  3  Johns. 
Cos.  93.)  The  master  may  insist  on  carrying  on  the  goods,  so 
as  to  be  entitled  to  his  freight.  (^Griswolds  v.  New- York  Insti^ 
ranee  Companyi,  1  Johns.  Rep.  204.  S.  C.  3  Johns.  Rep.  321. 
Bradhurst  v.  Columbian  Insurance  Company,  9  Johns.  Rep.  17.) 
Having  a  lien  on  the  goods  for  his  freight,  he  cannot  be  de 
prived  of  that  Kenf  without  a  tender  of  the  freight.  If  he  gives 
up  the  goods,  he  loses  his  lien.  The  obstruction  to  the  Cnesa 
peake,  in  this  case,  was  not  a  regular  blockade  ;  it  was  a  tem 
porary  obstruction,  and  might  be  removed  the  very  next  day 
The  master  was  justified,  therefore,  in  waiting  for  its  removal. 
Admitting  that  a  war  freight  was  to  be  paid, — a  fact  which  does 
not  appear  in  the  case,— yet  the  ship  owners  were  not,  therefore, 
bouna  to  encounter  imminent  peril,  or  inevitable  loss,  by  running 
into  the  arrhs  of  the  enemy.  Fear  of  capture  will  excuse  a  de- 
viation. (^Reade  v.  Commercial  Insurance  Company,  3  Johns. 
Rep.  352.  Post  v.  Phrniix  his.  Company,  10  Johns.  Rep.  79. 
Suydam  if  Wyckoff  v.  Marine  htsurafice  Company,  2  Johns,  Rep. 
138.)  If,  then,  the  master  was  justified  in.  putting  back,  and 
returning  to  lUdimond,  to  avoid  capture,  he  was  equally  justified 
[  •  17  1  in  remaining.  In  ^Barker  v.  Cheriot,  (2  Johns.  Rep.  352. 
856.^  Tk&nqfson,  Ch.  J.,  says,  the  master  ought  to  have  waited 
at  A.  for  the  removal  of  the  detention  of  the  cargo ;  and  that, 
18      . 


OF  THE  STATE  OF  NEW-YORK.  17 

ig  an  entire  voyage,  out  and  hom^,  there  could  be  no  appor-     ALBiMNY. 

tionment  of  freight.  It  is  well  settled,  that  if  the  oWner  takes  J«»«^»  wi«- 
bis  goods,  after  the  voyage  is  commenced,  and  before  it  is  com*  ^l^^^^^][^ 
pleted,  he  must  pay   freight  for  them  pro  rata.     {Luke  v.  v. 

Lydey2Burr.  882-  Luiwyche  v.  Grey,  Abbot ,  298.  part  III. 
cb.  7.  8.  13.) 


Palmxb. 


S.  Jonesyjun.f  in  reply.  The  bill  of  lading  contains  a  positive 
engagement  to  deUver  the  goods  to  the  plaintiffs,  the  dangers  of 
the  sea  only  excepted-;  the  defendants  thereby  taking  upon 
themselves  all  other  ris^s.  The  plaintiffs,  after  waiting  a  rea- 
sonable time,  had  a  right  to  say  to  the  defendants,  <'  Carry  on 
the  goods,  agreeably  to  jiour  contract,  or  return  them  to  us." 
The  defendants  refused  to  deUver  them,  and  made  no  offer  to 
carry  them  on  by  lai^l,  or  in  any  other  way,  but  insisted  on  r&- 
oehring  half  of  the  freight.  If  a  ship  becomes  damaged  during 
the  voyage,  the  owner  is  allowed  a  reasonable  time,  and  no  long- 
er, to  make  the  necessary  repairs,  and  to  proceed  on  the  voyage. 
Where  there  is  no  limited  time  expressed  in  the  contract,  it 
must  be  always  understood  to  mean  a  reasonable  time.  The 
cases  which  have  been  cited,  all  show,  that  in  case  of  accident 
during  the  voyage,  the  master  must  send  on  the  goods  by  anoth- 
er ship,  by  lighters,  or  by  land,  or  in  the  best  practicable  mode, 
in  order  to  entitle  himself  to  freight.  (Bradhurst  v.  CoL  In$. 
Co.  9  Johns.  Rep.  9. .  Sckieffelin  v.  The  N.  F.  Jm.  Co.  9 
JoknM^  Rep.  21 .  3  Johns.  Rep.  331 .  10  East,  393.  Park,  221 .) 
In  OosUngv.  Higgins,  (Campb.  Rep.  451.)  Lord  EUenbor- 
ovgh  was  of  opinion,  that  the  seizure  of  the  goods,  by  the  offi- 
cers of  government,  and  diat  without  any  fault  of  the  master, 
did  not  excuse  the  non-delivery  of  them.  fVUsan  v.  R.  Er. 
Au.  Co.  2  Campb.  Rep.  624. 

As  to  pro  rata  freight,  that  is  never  demandable,  except  at  a 
port  of  necessity,  and  is  not  payable,  where  ^e  ship  returns  to 
her  port  of  departure.  The  right  to  pro  rata  freight  is  wholly 
loQiided  on  the  acceptance  of  the  goods  by  the  owner,  at  the  in- 
termediate port.  The  master  has  no  ^lien  on  the  goods  for  such  .  [  *  18  ] 
freight.  A  lien  is  allowed  only  in  favor  of  a  person  who  has 
periformed  his  contract. 

Thompson,  Ctk.  J.,  ddivered  the  opinion  of  the  Court.  The 
claim,  IB  this  case,  is  founded  on  the  non-delivery  of  a  quantity 
of  tolsacco,  shipped  on  board  a  schooner,  of  which  the  defend- 
ants were  owners,  to  be  transported  from  Richmond,  in  Vir- 
ginia,  to  JVeto-  Tork,  and  there  delivered,  pursuant  to  a  bill  of 
lading  for  that  purpose,  signed  by  the  master  of  the  schooner. 
The  vessel,  with  the  tobacco  on  board,  sailed  on  the  voyage 
about  the  26th  of  January,  1813,  but,  finding  the  Chesapeake 
blockaded  by  a  British  squadron^  was  unable  to  proceed  on  the 
voyue,  Old  some  time  in  Mardi  following  returned  to  Rich- 
mm^  friiere  she  remained  with  the  tobacco  on  board,  until  the 
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ALBANY,     16th  of  September,  when*  the  agent  of  the  plaintifTs  demanded 

January,  1818.  ^^  tobacco,  which  the  master  of  the  schooner  refused  to  deliv- 

LoRiLLARD    ^^'  unless  he  was  paid  half  freight,  which  the  agent  refused  to 

V.  pay;  and  on  the  21st  of  the  same  month  of  tSeptember,  the 

Palmkr.      schooner,  in  consequence  of  a  violent  storm  and  sudden  freshet, 

was  sunk  at  the  wharf,  and  the  tobacco  wholly  ruined  and  lost. 

The  case  does  not  warrant  the  conclusion  that  the  loss  was 
attributable  to  the  negligence  of  the  master,  or  the  want  of 
proper  care  of  the  vessel.  Here  has,  therefore,  been  a  dead  loss, 
without  any  real  or  actual  fault,  other  than  the  non-deUvery  ol 
the  tobacco  when  demanded. 

The  only  question  in  the  case  is,  whether  the  master  was 
bound  to  comply  with  the  demand  without  receiving  the  halt 
freight  claimed.  It  appears,  by  the  case,  that  the  blockade 
was  not  known  to  the  parties  at  the  time  the  schooner  sailed 
from  Richmond ;  and  it  continued  until  after  the  loss  happened. 
Although  it  may  appear  equitable  that  the  owners  of  the  vessel 
should  receive  some  compensation  for  the  care  -they  had  taken 
of  the  plaintiifs'  goods,  yet  I  know  of  no  principle  of  law  on 
which  half  freight  could  be  claimed.  The  defendants  had 
a  right  to  demand  either  full  freight,  or  none  at  all.  But  I 
think  no  freight  could  be  claimed.  Whenever  any  accident  oc- 
curs to  a  vessel,  or  there  is  any  interruption  of  the  voyage,  the 
ship  owner  has  a  reasonable  time  to  repair  his  vessel,  or  wait  for 
[  *  19  ]  the  removal  *of  the  obstruction,  and  then  to  carry  on  the  cargo 
and  earn  his  freight.  But  there  must  be  a  limitation  to  such 
delay.  It  would  be  a  monstrous  doctrine  to  allow  ^e  ship 
owner  to  retain  the  cargo,  and  perform  the  voyage  when  he 
pleased.  No  time  being  specified  in  the  bill  of  lading  for  the 
delivery  of  the  goods,  the  general  rule  of  law  applicable  to  the 
performance  of  all  other  contracts,  must  govern,  to  wit,  that  it 
must  be  done  in  a  reasonable  time.  Although  the  right  to 
freight  commences  on  the  loading  of  the  soods,  it  is*  a  de- 
feasible right,  depending  on  the  success  of  tne  voyage ;  and  in 
case  no  part  of  the  iter  is  performed,  to  any  beneficid  purpose, 
no  freight  is  earned.  (3  Johns.  Ca$.  97.)  If  the  ship  owner  is 
determined  to  have  his  freight,  he  must  forward  the  goods.  It 
is  upon  the  delivery  of  the  cargo  that  the  right  to  freight  de- 
pends, unless  such  delivery  is  waived,  or  some  new  contract  is 
made  respecting  it.  If  the  ship  owner  will  not,  or  cannot,  car- 
ry on  the  cargo,  the  freighter  is  entitled  to  receive  his  goods 
^sain  without  paying  any  freight.  {Hunter  v.  Prinsep,  10 
East,  393.)  Any  other  rule  would  be  hard  and  unjust  upon  the 
merchant.     ^9  Johns,  Rep.  ^.) 

The  question,  in  all  cases  of  this  kind,  must  depend,  in  a 
great  measure,  upon  the  particular  circumstances  of  each  case, 
according  to  the  nature  and  cause,  as  well  as  the  length,  of  the 
*  delay.    In  the  case  before  us,  the  plaintiff  had  waited  a  reason- 

able time  for  the  goods  to  be  carried  on.  Nearly  nine  months 
had  elapsed  from  th^  time  of  shipment,  and  the  tobacco  was 
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wanted  by  the  plaintiffs  to  be  sent  on  m  some  other  way.    If     Albany, 
the  defendants  were  bent  upon  receiving  their  freight,  they  ^an»j^f)o^- 
should  have  transported  the  goods  in  some  way  or  other.     If    i^qrillarii 
not  by  water,  they  should  have  sent  them  on  by  land,  which  v. 

might  have  been  done,  though  at  a  much  greater  expense.  But  p^lmwr. 
as  the  freight  to  be  paid  was  a  wsur  freight,  it  might,  perhaps, 
have  warranted  such  transportation.  The  blockade  of  the  Ciicif 
apeake  was  not  such  a  temporary  obstruction  as  that  it  could 
reasonably  be  calculated  that  it  would  be  removed  in  a  short  time. 
From  the  length  of  time  it  had  already. continued,  and  the  local 
importance  of  the  place,  no  doubt  could  be  entertained  but  that 
it  was  intended  as  a  permanent  measure  of  hostility,  to  be  con- 
tinued as  long  as  the  war  lasted,  if  in  the  power  of  the  ^enemy  [  *  ^  ] 
to  maintain  it.  There  was,  therefore,  no  reasonable  prospect 
of  the  goods  being  carried  on  by  water.  It  would  be  extremely 
unjust,  if  the  merchant  could  not  again  obtain  his  goods,  either 
to  sell,  or  send  them  on  in  some  other  way,  without  being 
charged  with  the  freight,  when  no  part  of  the  voyage  had  been 
performed.  The  ship  owners  would  not  have  been  bound  to 
keep  their  vessel  with  the  cargo  on  board  until  the  blockade 
was  removed.  They  must  have  had  a  right,  after  a  reasonable 
time,  to  re-deliver  the  cargo,  and  discharge  themselves  from  the 
b'dl  of  lading.  There  would  be  no  reciprocity,  unless  the  mer- 
chant might,  within  a  reasonable  time,  demand  his  goods,  when 
all  prospect  of  sending  them  on  had  failed. 

This  is  not  like  an  embargo,  or  some  temporary  obstruction 
to  the  performance  of  the  voyage,  which  might  furnish  an  ex- 
cuse for  the  delay,  without  putting  an  end  to  the  contract. 
The  effect  of  the  blockade  upon  the  bill  of  lading  is  very  much 
the  same  as  upon  a  charter-party.  It  is  well  settled,,  that,  by  the 
blockade  of  the  port  of  discharge,  a  charter-party  is  dissolved, 
and  all  claim  to  freight  under  it  is  gone.  Scott  v.  Libby  and 
others  (2  Johns,  Rep.  336.)  is  a  very  strong  case  on  the  point. 
The  vessel  was  chartered  on  a  voyage  from  Ntw-York  to  the 
city  of  St,  Domingo^  and  back  to  rfew-  York*  On  arriving  in 
sight  of  St,  Domingo^  she  was  turned  away,  on  account  of  the 
port  being  blockaded.  On  her  return  to  New-York^  the  owners 
of  the  vessel  refused  to  deliver  the  cargo  until  the  freight  was 
paid.  But  in  an  action  of  trover  for  the  goods,  it  was  held  that 
no  freight  was  due ;  that  there  could  be  no  pro  rata  freight,  be- 
cause the  goods  were  brought  back  to  the  port  of  lading,  and  no 
benefit  accrued  to  the  owner.  So,  in  the  case  before  us,  the 
K^'mkIs  were  brought  back  to  the  port  of  lading,  and  no  benefit 
had  accrued  to  the  plaintiffs,  and  the  compensation  claimed 
must  have  been  in  the  nature  of  a  pro  rata  freight. 

Suppose,  in  this  case,  the  tobacco  had  not  been  lost,  and  an 
action  of  trover  had  been  brought  by  the  owner,  it  would  have 
been  very  analogous  to  that  of  Scott  v.  Libby,     If  an  action  of 
trover  could  have  been 'sustained  without  paying  the  freight,  it       . 
must  follow,  as  matter  of  course,  that  the  defendants  are  respon- 
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ALBANY,  sible  for  the  loss ;  because  they  were  in  ^default  in  not  deliver- 
^"^Hi^^-i?^'  ing  the  tobacco  when  demanded.  We  are,  upon  the  whole,  of 
opinion,  that,  under  the  circumstances  W  this  case,  the  plaintiils 
had  waited  a  reasonable  time  for  the  defendants  to  send  on  the 
goods  and  earn  their  freiffht ;  and  being  in  default,  by  not  deliv- 
ering the  tobacco  when  demanded,  they  must  be  responsible  for 
the  subsequent  loss.  The  plaintiffs  must,  accordingly,  have 
judgment  upon  the  verdict  of  the  jury. 

Judgment  for  the  plaintiffs. 


DoLF,  Widow,  against  Basset. 

Whwe  A»  THIS  was  an  action  of  dower,  for  the  recovery  of  dower  in 
^ue^a  pMKe  certain  lands  in  the  town  of  Chatham,  in  Columbia  county.  The 
of   land,  and  causc  was  tried  before  Mr.  J.  Van  Ness^  at  the  Columbia  circuit, 

tween       them,  ^^  StptembtT,  1816. 

and  A,,hn3^'uk  Simon  Dolf,  a  witness  on  the  part  of  the  demandant,  testified 
SwupaU«^"of  that  he  was  acquainted  with  the  farm  formerly  in  the  possession 
his  Mrt,  aoid  it  of  Jonathan  Dolf,  the  husband  of  the  demandant,  which  con- 
^.mJbj^  tained  150  acres,  besides  the  part  that  Dolf  afterwards  got  of 
ed  in  the  con-  Stephen  Hare ;  that  Jonathan  Dolf  formerly  lived  on  the  farm, 
heff°^i!  ^au  ana  that  the  tenant  came  into  possession,  ai>out  20  or  22  years 
though  the'de^  before  the  trial,  under  J.  Dolf  claiming  it  by  purchase  from 
^^fhT^imk  him-  The  witness  further  stated,  that  J.  DolfvjiA  his  brother 
facie  evidence  Chorhs  DoZ/*  purchased  the  farm  together,  and  then  divided  it, 
tenants^uB  com!  a  divisiou  fcncc  being  put  up,  and  each  occupying  his  part 
mon  of  the  part  separately,  and  that  the  tenant  had  got  •/.  Dolf*s  part ;  that  the 
SwtiKoccupa-  deed  was  given  to  C.  Dolf  and  the  witness  did  not  know  that 
Uon  of  the  land  /.  DolfeveT  took  a  deed  for  his  part ;  but  when  he  sold  to  th^ 
defenclam'spur-  tenant,  the  deed  was  executed  by  both  Charles  and  Jonathan, 
chaain^itofhim  The  demandant  produced  the  record  of  the  deed  from  /.  and 
wereetSonce  C.  Dolf  to  the  father  of  the  tenant,  dated  May  8th,  1792,  for 
[  *  22  1  the  consideration  *of  1000  dollars,  which  deed  also  included  part 
ofii/«aeistnof  of  Hare^s  land,  and  contained  full  covenants. 
fo*"  Uaft  *^"  The  tenant  offered  to  prove,  that  he  had  erected,  and  made 
widow  to  dower  ou  the  premises,  valuable  buildings  and  improvements,  which 
ofhiapartof^Sle  ^stimony  was  objected  to  by  the  demandant's  counsel,  and  re- 
land  orifiiiiaiiy  jectcd  by  the  judgc.  The  counsel  for  the  tenant  then  contended, 
^4"'^^.  a^  *^*  ^^^  demandant  was  entitled  to  recover  her  dower  in  the  moiety 
not  merely  in  a  of  the  larm  Only,  and  not  in  the  whole  farm ;  that  the  deed 

moiety  of  that 
part,  (a) 

Dower  of  land  aliened  by  the  husband  in  his  Kfetime  is  to  be  assigned'  accordm;  to  the  valne  of  the 
land  at  the  time  of  alienatron,  and  stich  vahie  may  be  ascertained,  eiiMr,  (I.)  By  tl^  jar^  on  the  trial  of 
the  issue  in  the  action  of  dower  ;^  or,  (2.)  By  the  sheriflf  on  the  writ  of  seisin ;  or,  (3.)  By  a  wnt  of  i»< 
quiry  founded  on  proper  suggestions.  (^) 


la)  Vide  HfCftmg  v.  Rose,  6  WhtaL  116. 
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from  J.  and  C.  Dolf^  with  full  covenants,  was  evidence  of  sekin     ALBdUf r. 
in  J.  of  a  moiety  only»  and  that  the  demandant  was  estopped  ^^^^^^^^^,J^ 
by  the  deed  from  claiming  dower  in  more  than  a  fioiety.    The       jxu,, 
judge  charged  the  jury  that  the  demandant  was  entitled  to  re- 
cover her  dower  in  the  whole  farm ;  and  the  jury  found  a  veridiot 
for  the  demandant  generally,  and  that  X  jDoi/*  aliened  the  prem- 
kes  on  the  8ch  of  May,  1792. 

The  tenant  moved  for  a  new  trial,  and  the  cause  was  sub- 
mitted to  the  Court  without  argument 

Per  Cwrimn.  This  case  is  very  obscurely  drawnT,  and  it  is  a 
little  difficult  to  ascertain  the  facts  necessary  to  decide  one  of  the 
points  which  appears  to  have  been  made  upon  the  trial,  to  wit, 
m  what  part  of  the  farm  the  demandant  had  a  right  to  recover 
dower.  The  better  conclusion  from  the  case  is,  that  what  is 
meant  by  the  whole  farm  is  the  150  acres  purchased  by  Jima- 
than  Dolff  the  late  husband  of  the  demandant,  and  his  brother 
Charles ;  and  that  the  defendant  is  in  possession  only  of  one 
half  of  that  farm,  being  the  moiety  which,  on  a  division  between 
Charles  and  Jonathan^  fell  to  the  latter ;  and  the  only  difficulty 
that  appears  to  be  created  is,  that  when  Jonathan  conveyed 
his  part  to  the  defendant,  Charles  also  joined  with  him  in  the 
deed ;  from  which  circumstance  it  is  contended,  on  the  part  of 
the  defendant,  that  Charles  and  Jonathan  are  to  be  deen^  ten- 
ants in  common  ^f  the  land  so  conveyed  to  the  defendant,  and 
the  widow  only  entitled  to  dower  in  the  moiety  belonging  to 
Jonathan.  If  this  be  the  correct  construction  of  the  case,  there 
can  be  little  doubt  that  the  demandant  is  entitled  to  dower  in  the 
whole  of  the  75  acres  which  it  is  supposed  the  deed  contains* 
This  deed  might  be  prima  facit  ^evidence  that  Charles  and  Jon-  [  *  ^  ] 
aihan  held  as  tenants  in  common ;  but  the  proof  is  abundant  to 
show  that  such  was  not  the  fact^  but  that  Jonathan  had  held 

^  and  enjoyed  the  whole,  in  his  own  right,  and  Charles  must  have 
been  joined  in  the  deed  for  greater  caution.  The  manner  in 
which  Jonathan  used  and  occupied  the  land,  and  the  defend- 
ant's purchasing  it  of  him  exclusively,  are  sufficient,  within  the 
decisions  of  this  Court,  to  establish  a  seisin  in  Jonathan.     (1 

*  Cainesy  185.     2  Johns.  Rep,  119.) 

The  next  question  presented  by  the  case  is,  whether,  in  this 
action,  the  defendant  could  be  admitted  to  show  that  he  had 
made  valuable  improvements  upon  the  land.  This  is  a  case 
where  the  land  in  which  dower  is  claimed  had  been  aliened  by  ' 

the  husband  in  his  lifetime,  and,  therefore,  conung  within  the 
statute,  which  provides  that  dower  of  any  lands  sold  by  the 
husband  shall  be  according  to  the  value  of  the  lands,  exclusive 
9f  the  improvements  made  since  the  sale.  (1  JV.  12.  L.  60.) 
(t  has  been  settled  by  this  Court,  that  dower  is  to  be  takea  ac- 
cording to  the  value  of  the  land  at  the  time  of  alienation.  (2 
Johns.  Rep.  484.  11  Johns.  Rep,  510.)  3ut  in  what  manner, 
and  at  what  time,  that  value  is  to  be  ascertained,  has  not  been 
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ALBANY      decided.     It  is  barely  hinted  at  in  the  case  of  Humphrey  t. 
January,  1818.  p^f/incy,  (2  Johns.  Rep.  484.)  and  the  books  do  not  furnish  as 
^^"^j^i^^^^^  with  much  light  on  the  subject.     As  it  is  an  inquiry  growing, 
V.  in  some  measure,  out  of  the  statute,  the  Court  has  an  unques- 

ifgrbgor.  tionable  right  to  adopt  such  practice  as  shall  seem  most  expedi- 
ent. This  value  can  only  be  ascertained  in  one  of  three  ways ; 
either  by  the  jury  upon  the  trial  of  the  issue,  or  by  tiie  sheriff 
on  the  writ  of  seisin,  or  by  a  writ  of  inquiry  founded  on  proper 
suggestions ;  either  of  which  would  probably  be  unexceptionable. 
But  in  this  case,  as  the  issues  have  been  already  tried,  recourse 
must  be  had  to  one  of  the  two  latter  modes  above  suggesstAd. 

Judgment  accordingly. 


[  •  i24  ]  *Amory  and  others  against  M'Gregor. 

Gkxxis  ship-  THIS  was  an  acAion  of  assumpsit^  on  a  contract  for  the  tran9 
E*'  *2Si^uslJ  portation  of  goods,  on  board  the  ship  Indian  Hunter,  from  Liv 
eoane  law  of  erpool  to  NeW' Orleans. 

sLus  ^wre  '^^^  Indian  Hunter  was  an  American  ship,  owned  by  an 
forfeited  immc-  American  citizen,  residing  in  New-York,  and'  was  chartered  by 
owi  proper!  ^he  defendant,  a  citizen  of  the  United  States,  then  residing  and 
ly  devostodby  trading  in  Liverpool.  William  Maitland  fy  Co.,  of  Liverpool, 
ttlta.^  ^^ **"^"  (^  ^^^  consisting  of  two  persons,  both  naturalized  citizens  of 

But  goods  tne  United  StQtes,  one  of  whom  resided  in  Liverpool,  the  other 
g'}^ Britain,  ^^  New-Yorlc,)  as  agents  for  the  plaintiffs,  who  were  citizens  of 
after  the  decia-  the  United  States,  resident  in  iVctr-  Orleans,  shipped  on  board 
wcr^"  TOi  Tr-  ^^^  Indian  Hunter,  on  account  of  the  plaintiffs,  nine  trunks 
feiiod  by  the  and  onc  bale  of  dry  goods,  and  127  crates  of  earthenware, 
ar"/'w7rT"^  being  articles  of  the  produce  and  manufacture  of  Great  Britain, 
viriuaiiyropea!-  to  be  Carried  from  Liverpool,  and  delivered  to  the  plaintiffs  at 
farat^^i/of  war"  Ntw-Orltans.     Prcvious  to  the  shipment  of  the  goods,  war  was 

Trailing  with  declared  by  the  United  States  against  Great  Britain ;  but  the 
rv*'is"un-  '^^*  ^^  ^^^  known  in  Liverpool  until  a  day  or  two  after  they 
lawr.ii';  •hut   a  wcrc  shipped,  in  consequence  of  which  an  application  was  made 
[erT  o"f  one  'beU  ^Y  ^^^  pcrsous  interested  in  the  vessel  and  cargo,  for  a  license 

li^oreal-       may 

withttraw  his  property  from  the  eountry  of  the  other  belligerent,  provided  he  does  it  within  a  reasonable 

timo  afler  the  declaration  of  war,  and  does  not  himself  go  to  the  enemy's  country  for  that  pun>osc.  {a) 

Whorn  goods  were  shipped  in  Great  Biitain,  after  the  declaraiion  of  war,  to  be  sent  to  the  Vmted  State* , 
on  acr*ount  of  an  Amerinan  citjien,  and  the  agent  of  the  charterer  of  the  ship  procured  the  vessel  and 
cargv)  tn  be  captured  as  prize  of  war  bv  a  British  cruiser,  and  libelled  in  the  Vice  Admiralty  Court  in  Acio- 
Provuh'nre^  and  the  cargo,  of  which  tne  goods  in  question  were  part,  were  jciaimed  by  the  agent  of  the 
charterer,  and  various  other  persons,  who,  in  their  petitions,  alleged,  that,  if  it  were  transported  to  the 
United  States,  it  would  be  forreited,*under  the  non-intercourse  law ;  it  was  held,  that  the  goods  were  lost  by 
the  act  of  the  defendant,  the  charterer  of  the  vessel,  who  was  liable  on  the  b.ll  of  lading  *,  the  shipment,  under 
the  circum<itanrcs,  not  being  illegal,  as  a  trade  with  an  enemy,  and  if  the  non-intercourse  act  were  still  to 
be  dccTned  in  force,  there  could  oe  no  doubt  that  the  forfeiture  would  have  been  romittcd.  under  the  act  of 
Cong-  >ss,  of  Jdnuary  2d,  1813 ;  but,  as  the  defendant  had  not  acted  fratidulenily,  interest  was  not  allowed 
to  be  V'covered  on  the  value  of  the  goods. 

In  a:i  action  for  the  non-delivery  of  g^ods,  pursuant  to  a  contract  of  afTrciglumcnt,  the  meastire  of  dam* 
ages  is  the  value  of  the  goods  at  the  port  of  destination. 

{a)  Vide  Griswold  v.  WaddingUm,  16  Johns.  Rep.  438.     S.  C.  infra,  67. 
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from  the  British  government,  to  protect  the  property  from  cap-     ALBANY. 
ture  by  British  cruisers.     A  license  was  granted,  and  the  vessel  ^^^^y>  ^^la 
sailed  with  it  on  board,  on  the  25th  of  Juli/,  1812,  for  *NeW'       amory 
Orleans.     On  the  19th  of  August,  she  was  captured  by  a  British  v. 

privateer,  and  taken  into  New-Providence;  but,  in  consequence  ^'^r"^^', 
of  the  license,  was  released  by  the  captors^.  When  about  leaving  i  *^  J 
Neto^Fravidence,  to  proceed  on  the  voyage,  she  was  arrested  by 
a  process  issuing  out  of  the  Court  of  Admiralty,  which  was  ob- 
tained upon  the  petition  of  Peter  M'Gregor,  who  sailed  on  board 
the  vessel,  and  represented  himself  to  be  the  agent  of  the  de- 
fendant, and  which  stated,  that  in  consequence  of  the  release 
of  the  ship,  the  master  was  about  to  proceed  with  tlie  ship  and 
cargo  to  New- Orleans,  where  they  would  be  seized  by  the 
American  government,  and  forfeited,  as  importing  her  cargo 
contrary  to  the  laws  of  the  United  States,  then  in  force,  and 
that  the  goods  would  thereby  be.  lost  to  the  owners,  or  un- 
derwriters thereon,  who  were  British  subjects.  The  master 
of  the  ship,  however,  put  in  a  claim,  and  the  petition  was  dis- 
missed. ^ 

The  Indian  Hunter  was  then,  at  the  request  of  P.  McGregor ^ 
and  one  Stewart,  who  was  also  on  board  the  ship  when  she 
sailed  from  Liverpool,  and  was  proceeding  with  her  to  New- 
Orleans,  as  the  agent  and  consignee  of  the  defendant,  captured 
by  Captain  Ross,  of  the^  British  public  ship  Rhodian,  as  prize 
of  war,  on  their  giving  a  bond  to  Ross  for  his  indemnity.  The 
vessel  and  cargo  were  libelled  in  the  Vice- Admiralty  Court,  and 
an  unlivery  of  the  cargo  was  made,  by  the  order  of  the  Court, 
on  the  petition  of  P.  McGregor.  Claims  were  filed  by  P. 
McGregor,  and  other  persons  residing  in  New^Providence,  for 
different  parts  of  the  cargo ;  and;  among  others,  one  Miller,  of 
New^Providence,dL  partner  in  the  firm  of  Miller,  Craigie,  ^  Co., 
claimed  the  goods  in  question,  as  the  property  of  fr.  Maitland 
ff  Co.,  but  it  did  not  appear  that  Miller,  or  his  partners,  had 
any  authority  from  them,  or  were  in  any  wise  their  agents.  It 
was  alleged,  in  the  several  claims,  that  if  the  goods  were  trans- 
ported to  New- Orleans,  they  would  be  seized  and  forfeited,  for 
being  imported  contrary  to  the  laws  of  the  United  States,  then 
in  force  ;  and  in  proof  of  this  allegation,  the  claimants  adduced 
a  copy  of  a  circular  lett'^r  from  Mr.  Gallatin^  then  secretary  of 
the  treasury,  to  the  collectors  of  the  customs  of  the  United 
States,  in  which  he  says,  "  The  non-importation  act,  being  *still  [  *  26  j 
in  force,  must,  in  every  respect,  be  carried  into  effect.  -  It  is 
your  duty  to  seize  and  libel  British  merchandise,  in  whatever 
manner,  or  by  whomsoever  it  may  be  brought  or  sent  into  the 
United  States,  with  the  exception  only  of  property  captured,  &c. 
In  the  cases  which,  from  peculiar  circumstances,  may  be  enti- 
tled to  relief,  this  can  be  granted  only  by  a  special  act  of  Con- 
gress, or  upon  application  for  a  rentission  of  the  forfeiture,  d^^c." 
A  decree  was  pronouncv^d  in  favor  of  the  claimants,  and  the 
goods  in  question  were  d.  iivered  to  Miller,  Craigie,  Sf  Co.,  who 
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ALBANY,     sold  the  same  for  the  net  sum  of  1652/.  lit.  lid.  sterling. 
Jimiarj,  1818.  ^hJch  was  remitted,  by  consent  of  both  parties,  to  Mattland  fy 
^*^^^^'  Co.,  who  now  hold  the  same  for  whom  it  may  concern,  without 
T.  prejudice  to  the  rights  of  either  party.    The  jury  found  a  ver- 

M'QmsooB.  ^Qi  for  the  plaintiffs  for  23,505  dollars  and  2  cents,  being  the 
amount  of  the  invoice  price  of  the  goods,  adding  80  per  cent., 
'  the  profit  which  they  would  have  sold  for  at  New-Orleans^  and 
interest,  subject  to  the  o|Mnion  of  the  Court,  who,  if  they 
thought  the  plaintiffs  entitled  to  recover,  were  to  state  the  prin- 
ciples by  which  the  amount  of  the  recovery  was  to  be  ascer- 
tained, and  judgment  was  to  be  entered  accordingly. 

D.  B.  Ogden^  for  the  plaintiffs.  It  is  admitted,  that  the  de- 
fendant was  bound,  by  the  bill  of  lading,  to  deliver  the  goods 
of  the  plaintiffs  at  New-OrUam ;  and  the  question  is,  whethei 
the  plaintiffs  are  now  entitled  to  recover  damages  for  the  non- 
delivery of  them.  It  will  be  said,  that  the  voyage  was  illegal ; 
but  the  defendant  knew  of  that  ille^lity,  and  the  Court  will  not, 
unless  compelled  by  some  rigid  prmciple  of  law,  pemjit  such  a 
defence  to  avail  him.  By  the  act  of  congress,  called  the  non- 
intercourse  act,  (£i.  (7.  &  vol.  9.  p.  243.  248.  10th  Cong.  sess. 
2.  ch.  91.)  all  goods  imported  into  the  United  Statesy  contrary 
to  the  provisions  of  that  act,  are  declared  to  be  forfeited ;  and 
if  goods  are  put  on  board  of  anv  ship,  dLc,  with  intention  to 
import  the  same  into  the  United  States,  contrary  to  the  true  in- 
tent and  meaning  of  the  act,  6lc.,  they  are  to  be  forfeited.  In 
order  to  judge  of  the  intent,  the  Court  must  look  into  the  cir- 
cumstances of  the  case.  By  the  act  of  the  second  of  March, 
[*27]  1811,  *(  11th  Cong.  sess.  2.  ch.  96.  s.  2.)  Congress  declared, 
that  in  case  Great  Britain  should  so  revoke  or  modify  her 
edicts,  (orders  in  council,)  as  to  cease  to  violate  the  commerce 
of  the  United  States,  dLC,  the  non-intercourse  act,  as  regarded 
Great  Britain,  should  cekse.  Now,  before  the  goods  in  ques- 
tion were  shipped,  the  orders  in  council  were  revoked,  and  the 
plaintiffs,  with  perfect  good  faith,  put  the  goods  on  board  of  the 
ship,  with  a  well-grounded  belief,  that  the  non-intercourse  act 
would  cease  to  operate,  before  their  arrival  in  the  United  States* 
They  were  not  put  on  board  with  any  intent  to  violate  the  act 
of  Congress. 

Again ;  it  will  be  said,  that  this  was  a  contract,  or  trading 
with  the  enemy,  during  war,  and,  therefore,  illegal.  But  this 
was  an  American  ship,  owned  by  citizens  of  the  United  States, 
and  the  goods  were  actually  laden  on  board,  before  any  knowl- 
edge of  war.  Both  parties  to  the  contract  are  American  citi- 
zens ;  and  the  ffoods  were  placed  under  the  flag  of  the  United 
States,  before  the  declaration  of  war  was  known  in  Liverpool. 
It  was  not,  therefore,  a  trading  with  an  enemy.  Besides,  an 
American  citizen,  who  happens  to  be  in  the  country  of  the  ene- 
my when  war  intervenes,  has  a  right  to  withdraw  himself,  with 
his  effects,  within  a  reasonable  time.  This  right  was  not  denied 
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by  the  Supreme  Court  of  the  United  States  in  the  case  of  the     alba.ny. 
St.  Lawrence,  (9  Cranch,  120.)  in  which  this  defendant  was  the  J««»"y,  i»i8 
claioiant.     It  would  be  strange,  indeed,  if  this  were  not  the       amuky 
case.     Why  is  it  unlawful  to  trade  with  an  enemy  ?     Because  it       ^    v 
adds  to  his  resources.     Does  this  reason  apply  to  the  case  of  a    M'GaitaoR. 
person's  withdrawing  himself,  with  all  his  funds,  from  the  ene- 
my's power,  as  soon  as  the  war  is  known  ?     Can  it  be  his  duty 
to  remain  in  the  enemy's  country,  with  his  property,  to  the  end 
of  the  war  ?     In  the  case  of  the  Thomas  Gibbons,  (8  Cranck, 
424.)  the  Supreme  Court  of  the  United  States  decided,  that  a     ' 
shipment  from  Great  Britain,  made  even  after  a  knowledge 
of  the  war,  was  to  be  considered  as  having  been  made  in  con- 
sequence of  the  repeal  of  the  ord^s  in  council,  if  made  so  soon 
as  to  afford  a. reasonable  presumption  that  the  knowledge  of  that 
repeal  would  induce  a  suspension  of  hostilities  on  the  part  of  the 
United  States. 

*It  may,  perhaps,  be  objected,  that  the  Indian  Hunter  had  a  [  *  28  ] 
British  license  on  board.  It  is,  however,  nothing  more  than  a 
permit  for  American  citizens  to  return  to  their  own  country, 
with  their  property,  unmolested.  And  the  president  of  the 
United  States,  in  his  instructions  of  the  28th  of  Augmt,  1812, 
to  the  commanders  of  our  ships  of  war,  directs  that  such  vessels 
were  not  to  be  molested ;  and  the  capture  of  an  American  ves- 
sel sailing  from  England,  in  Augtut,  1812,  in  consequence  of 
the  reped  of  the  orders  in  council,  contrary  to  the  president's 
instructions,  has  been  decided  to  be  illegal.  (The  Mary, 
8  Cranck,  328.  S.  C.  9  Cranck,  126.) 

Did,  then,  any  thii^  occur  during  the  voyage  to  excuse  the 
non-delivery  of  the  goods  pursuant  to  the  contract?  As  a 
eommon  carrier^  the  defendant  must  be  liable  for  the  non-de- 
livery, unless  prevented  by  the  act  of  God,  or  a  public  enemy. 
For  a  failure  or  loss  arising  from  any  other  cause,  he  must  be 
reqx>nsibl^.  The  defendant  could  not  be  justified  for  placing 
the  property  in  the  hands  of  the  enemy,  from  a  belief,  however 
strong  and  well  founded,  that  it  would  be  seized  as  forfeited  to 
the  United  &ates,  on  its  arrival  at  New^Orleans,  If  trading 
with  an  enemy  be  illegal,  such  an  act  must  be  equally  so.  Be- 
sides, there  was  better  reason  to  suppose,  that  if  the  property 
should  be  seized,  it  would,  under  the  circumstances  of  the  case, 
be  released ;  and  we  find,  afterwards,  that  an  act  of  Congress  was 
passed,  January  2,  1813,  authorizing  the  secretary  of  the  treas- 
ury to  remit  all  forfeitures  and  penalties  as  to  property  so  cir- 
cumstanced. Whether  M.  &  S.  were  the  agents  of  the  de- 
fendant or  not  can  make  no  difference ;  the  defendant  is  an- 
swerable for  their  interference.  ( Van  Omeron  v.  Dovnck,  2 
Cmpb.  42.  Reid  v.  Darby,  10  East,  143.  Id.  378.  Hunter  v. 
Prinsep,) 

As  to  the  measure  of  damages,  we  contend  it  ought  to  be 
the  value  of  the  goods  at  Netv-OrUans,  or  80  per  cent,  added 
to  the  invoice  price. 
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ALBANY,         /.  T.  Irving  and  Colden,  contra.     1 .  There  can  be  no  doubt 
^^^^[y*J^  of  the  intention  of  Congress  rigidly  to  enforce  the  non-intercourse 
Amort       ^^^*'     ^  ^^^^  history  of  those  acts  is  to  be  found  in  2  Wheaton's 
V.  Rep.  277.     It  was  illegal  for  the  parties  *to  enter  into  any  con- 

M'Greoor.  ^^^  jjj  violation  of  those  acts.  Where  a  contract  is  entered 
I  ^^  J  into,  the  execution  of  which  will  violate  the  laws  of  the  country, 
such  contract  is  void.  If  illegal  and  void  in  its  inception, 
every  subsequent  step  towards  the  performance  of  it  must  be 
equally  unlawful.  All  contracts  and  agreements  contrary  to 
statute  are  void.  (1  Fonbl.  Eq.  b.  1.  ch.  4.  s.  4.  n.  9.  1 
Comyn  on  Cont.  30.  4  Dallas,  269.  298.  308.  342.  1  Binney's 
Rep.  110.  Coivp.  341.  3  Term  Rep.  454.  1  Bos.  fy  Pull 
551.  5  Term  Rep.  599.  2  Lev.  174,  2  Hen.  Bl.  379.  2 
Wils.  133.  1  P.  PVms.  192.)  Whatever  may  have  been  the 
intent  of  the  parties,  the  bringing  the  goods  into  the  United 
States  was  manifestly  against  law.  The  president's  proc- 
lamation was  evidence  merely  that  the  acts  ceased  to  be  in 
force,  and  until  the  proclamation  was  made,  they  must  continue 
in  full  operation.  The  shipment  of  the  goods,  therefore,  being 
illegal,  they  were,  ipso  facto,  forfeited  to  the  United  States. 
(^Fontaine  v.  Phoenix  Ins.  Co.  11  Johns.  Rep.  300.) 

2.  This  was  a  contract  between  enemies  during  war.  The 
plaintiffs  were  citizens  of  the  United  States  residing  at  New^ 
Orleans,  and  McGregor  was  a  naturalized  citizen,  domiciled  at 
Liverpool,  and  carrying  on  trade  in  the  enemy*s  country,  and, 
therefore,  to  be  regarded  as  an  enemy.  (3  Rob.  Adm.  Rep. 
22,  23.  25.  4  Rob.  Adm.  Rep.  136.  Chttty's  L.  of  N.  25. 
38.  40.  1  Rob.  Adm.  Rep.  102.  8  Term  Rep.  31.  561.  4 
Rob.  232.)  The  moment  that  war  was  declared,  it  was  unlaw- 
ful for  the  parties  to  contract,  or  to  proceed  in  the  execution  of 
a  contract  already  made.  Contracts  made  before  war  are  sus- 
pended by  it,  and  may  be  enforced  after  its  termination ;  but  con- 
tracts with  an  enemy  during  war  are  absolutely  void.  After  a 
declaration  of  war,  an  American  citizen  cannot  withdraw  him- 
self, with  his  property,  without  the  permission  of  his  govern- 
ment. That  principle  applies  only  to  neutrals,  and  they  must 
withdraw  without  delay ;  otherwise,  by  a  residence  in  the  ene- 
my's country,  they  will  lose  their  neutral  character.  (The 
Rapid,  1  Gallis^s  Rep.  295,  S.  C.  affirmed  on  appeal.  8  Cranchy 
155.  200.  Pott  V.  Bell,  8  Term  Rep.  599.  The  Mary,  Vischer, 
1  Gallis,  620.  S.  C.  on  appeal,  8  Cranch,  388.  4  Rob.  Adm. 
[  •  30  ]  195.  202.  5  Rob.  141 .  The  Francis,  Dunham  fy  ^Randolph, 
claimants,  1  Gallis,  445.  S.  C.  affirmed  on  appeal,  8  Cranch, 
354.)  In  the  case  of  the  Francis,  Story,  J.,  says,  "  A  state  of 
war  puts  an  end  to  all  executory  contracts  between  the  citizens 
of  the  different  countries.  Whatever  contract  remains  in  fieri 
is  either  suspended  or  dissolved,  flagrante  bello ; "  and  he  puts 
a  case,  as  a  familiar  instance,  of  the  contract  of  charter-party, 
as  being  dissolved  by  the  bfeaking  out  of  war.  In  the  case  o( 
the  Rapid,  the  same  learned  judge  lays  down  the  principle,  as 
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clear  and  well-settled,  that  all  trade  with  the  enemy,  unless  with     aula  n  v. 
the  permission  of  the  sovereign,  is  interdicted,  and  subjects  the  Janua^.j^:;. 
property  engaged  in  it  to  confiscation.     War  puts  every  indi-  ^""'^„^* "" 
vidua!  of  the  respective  goveraments,  as  well  as  the  governments  v 

themselves,  in  a  state  of  hostility  with  each  other."     Again;    M'^-='^   '^ 
having  a  British  license  is  illegal,  and  having  an  American  license 
cannot  neutralize  that  illegal  act ;  nor  does  the  act  of  Congress, 
remitting  the  penalties  or  forfeitures  which  had  arisen,  render 
that  legal  which  was  unlawful  in  its  inception. 

3.  The  capture  at  New-Providence  was  a  peril  excepted  in 
the  bill  of  lading ;  it  was  a  vis  major,  which  excused  the  non-de- 
livery of  the  goods. 

As  to  the  quantum  of  damages,  the  true  measure  is  the  invoice 
price  of  the  goods.  (^Smith  v.  Richardson,  3  Caines,  219. 
Bridge  v.  Austin,  4  Mass.  Rep.  1 15.) 

&  Jones,  jun.,  in  reply.  1 .  It  is  said  the  contract  was  illegal ; 
(1.^  because  it  was  a  violation  of  the  non-intercourse  act;  and 
(2.)  because  it  was  a  trading  with  an  enemy,  war  having  inter- 
vened. As  it  regards  the  citizens  of  the  United  States,  the 
non-intercourse  act,  and  the  declaration  of  war,  cannot  both  be 
enforced  at  the  same  time.  The  one  must  be  merged  in  the 
other.  War  dissolves  all  duties,  and  obligations  existing  between 
the  two  countries  and  their  citizens,  who  become  mutual  ene- 
mies/  The  one  is  a  municipal,  the  other  a  public  law.  The 
consequences,  also,  are  very  different.  By  the  non-intercourse 
act,  the  property  seized  for  a  violation  of  the  act  is  forfeited, 
ipso  facto,  to  the  United  States.  By  the  law  of  nations,  the 
property  taken,  jure  belli,  belongs  to  the  captor.  If  the  act  of 
Congress  is  deemed  *to  be  in  force  against  Great  Britain,  after  [  *  31  | 
the  declaration  of  war,  it  would  produce  great  inconsistency. 
In  the  case  of  the  Rapid,  Story,  J.,  intimated  his  opinion  to  be 
that  the  non-importation  act  was  swallowed  up  in  the  more  ex-  ^ 
tensive  operations  of  the  law  of  war.  The  same  opinion  was 
expressed  by  him  in  the  S.  C.  of  the  United  States,  in  the  case 
of  the  Sally  Porter,  (8  Cranch,  332.)  The  circular  letter  of  the 
secretary  of  the  treasury,  it  is  true,  holds  out  a  different  opinion ; 
but  the  S.  C.  of  the  United  States  have  established  the  law. 
The  act  remained  in  force  only  as  to  neutrals ;  and  that,  perhaps, 
was  the  reason  why  the  president  of  the  United  States  did  not 
issue  his  proclamation  on  the  subject.  At  all  events,  as  between 
(rreat  Britain  and  the  United  States,  the  act  was  a  dead  letter. 

The  second  section  of  the  act  of  the  2d  of  March,  1811,  (11th 
Cong.  sess.  3.  ch.  96.)  declares,  that  in  case  Great  Britain  should 
revoke  or  modify  her  orders  in  council,  &c.,  the  fact  should  be 
declared  by  the  proclamation  of  the  president,  and  the  restrictions, 
&c^  of  the  non-intercourse  act,  Should  then  cease.  Great  Britain 
having  absolutely  revoked  her  orders  in  council,  the  non-inter- 
course act  wiis  substantially  at  an  end.  All  that  was  wanting  wu 
legal  evidence  of  the  fact,  that  is,  the  president's  proclamation. 
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ALBANY.    Though  the  president  thought  proper  to  withhold  that  evidence, 
januarj',  1818.  yg^  ^q  g^j|^g  ^f  things  produced  by  the  revocation  of  the  orders 
^^"^^o^^    in  council  amounted,  at  least,  to  a  license  by  government  to  im- 
V.  port  from  Oreat  Britain,     In  the  Mary  and  Susan,  (1  Wheat, 

M'Grkoo*.  2j^  25. 45.)  the  S.  C.  of  the  United  States  say, "  It  is  well  known 
that  the  continuance  of  the  laws  of  non-intercourse  were  consid- 
ered as  depending  on  the  continuance  of  the  orders  in  council." 
In  the  case  of  the  Thomas  Gibbons,  (8  Cranchy  431.)  and  the 
Mary,  Stafford,  (9  Cranch,  126.)  the  shipping  of  the  goods,  in 
consequence  of  the  revocation  of  the  orders  in  council,  was  held 
to  be  excusable.  The  S.  C.  of  the  United  States  considered  the 
act  of  the  2d  of  March,  1811,  as  tantamount  to  a  license.  A 
stronger  case  cannot  be  imagined  of  a  person  honestly  acting  on 
the  faith  of  government.  Indeed,  the  act  of  Congress,  passed  Jan- 
uary 2, 1813,  (12th  Cong.  sess.  2.  ch.  149.)  remitting  the  penalties 
and  forfeitures  under  the  non-intercourse  act,  virtually  declares, 
f  *  32  ]  •that  importations  from  Great  Britain,  in  consequence  of  the  re- 
peal of  the  orders  in  council,  and  before  the  war  was  known  to  ex- 
ist, being  made  on  the  faith  of  government,  were  not  wrong* 
fully  made,  or  in  violation  of  law. 

2.  It  is  objected,  that  this  contract  was  a  trading  with  the 
enemy,  and,  therefore,  unlawful  and  void.  But  we  contend 
that  this  was  not  a  trading,  but  a  mere  withdrawing,  by  an  Amer- 
ican citizen,  with  his  goods,  from  the  enemy's  country.  Unless 
the  party  has  actually  traded,  or,  by  delaying  his  departure,  has 
been  guilty  of  fault,  he  may  lawfully  withdraw  himself  and  his 
property.  He  cannot,  it  is  true,  negotiate  with  the  enemy; 
but,  if  he  seizes  the  earliest  opportunity  to  escape  with  his  prop- 
erty, he  cannot  be  considered  as  violating  his  duty,  or  commit- 
ting an  unlawful  act.  If,  by  the  general  law  of  nations,  a  citi- 
zen of  one  country,  who  happens  to  be  in  another,  on  the 
breaking  out  of  a  war,  has  a  reasonable  time  to  withdraw  him- 
self, he  may,  if  not  prevented  by  the  enemy,  take  his  funds  with 
him.  By  the  act  of  Congress,  passed  the  6th  of  July,  1812, 
after  the  commencement  of  the  war,  (12th  Cong.  sess.  1.  ch. 
129.  s.  6.)  British  subjects  were  allowed  six  months  to  with- 
draw their  property  from  the  United  States.  In  the  Juffrow 
Catkarina,  (5  Rob,  144.)  Sir  William  Scott,  though  he  asserts 
the  general  rule,  that  there  ought  to  be  a  license  from  the  gov- 
ernment, yet,  where  the  party  had  ordered  goods  to  be  sent  from 
the  enemy's  country,  before  the  war,  which  he  had  no  opportu- 
nity to  countermand,  after  the  war,  he  ordered  the  goods  to  be 
restored  to  the  claimant.  So,  in  the  Madonna  Delle  Grade 
(4  Rob.  195.)  the  special  circumstances  of  the  case  were  deemed 
a  sufficient  excuse  for  not  having  a  license.  The  cases  cited  on 
the  other  side  do  not  apply.  In  the  leading  case,  (the  Rapid,) 
Mr.  Harrison,  after  the  war,  went  from  Eastport  to  an  island 
within  the  territory  of  the  enemy,  to  obtain  his  goods.  An  in- 
voluntary act,  though  within  the  letter  of  the  law,  is  not  to  be 
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90  constraed  as  to  subject  the  party  to  the  penalty  of  the  law.     albai^. 
{Jenks  V.  Hallett,  1  Caineis  Cases  in  Ejror,  43.)  In  the  present  J«»«ary»  ^8w- 
case,  there  was  not  only  a  constructive  license,  arising  from  the  "^"^amoot^^ 
act  of  Congress,  and  the  revocation  of  the  •orders  in  council,      ^   r, 
but  an  express  license,  in  the  president's  instructions  of  the    M'Grbook. 
28th  of  Au^t,  1812.  [  *  33  J 

The  whole  current  of  authorities  is  in  favor  of  the  .claims  of  ' 

American  citizens,  under  such  circumstances ;  and  on  this  prin- 
ciple have  the  Admiralty  Courts  of  the  U.died  States  proceeded 
in  the  acquittals  in  favor  of  such  claims. 

As  to  the  objection  of  the  vessel's  having  a  British  license, 
we  admit,  that,  for  any  other  purpose  than  that  of  returning 
home  withihis  property,  it  would  be  unlawful  for  an  American 
citizen  to  take  it.  But  where  it  is  merely  for  his  protection  on 
his  way  home,  and  not  for  the  purposes  of  trade,  it  cannot  have 
the  effect  to  destroy  his  American  character.  If  there  could  be 
any  doubt  of  the  intention,  or  the  bona  fides  of  this  transaction, 
that  was  a  question  for  the  jury. 

Again ;  if  the  president's  instructions  permitted  Uie  importa- 
tion into  the  United  States,  the  defendant  cannot  allege  any  ille- 
gality, as  an  excuse  for  the  non-delivery  of  the  goods.  Wheth- 
er they  would  be  seized  or  not,  on  their  arrival  in  this  country, 
was  a  question  which  concerned  the  plaintiffs  only.  If  the  de- 
fendant had  a  right  to  refuse  to  proceed  to  the  United  States, 
then  it  was  his  duty  to  return  back  to  his  port  of  departure. 
Instead  of  doing  this,  he  sells  the  property  in  the  enemy's  port; 
and  was  thus  guilty  of  an  act  of  illegality,  the  consequences  of 
which  he  seel^  to  throw  on  the  plaintiffs.  Under  the  circum- 
stances of  the  case,  it  was  his  duty  to  have  come  to  the  United 
States,, and  justified  his  conduct  before  the  tribunals  of  this 
country. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court. 

The  first  question  that  arises  is,  whether  this  shipment  was 
not  made  contrary  to  the  non-intercourse  act,  so  that  the  goods 
were  thereby  forfeited,  and  the  plaintiff's  title  gone.  If  the 
non-intercourse  law  was  in  full  force  arid  operation  at  the  time 
of  the  shipment,  I  do  not  see  why  the  principles  which  govern- 
ed the  case  of  Fontaine  v.  The  Phcmix  Insurance  Company,  (11 
Johns.  Rep.  293.)  would  not  apply.  The  forfeiture  was  incur- 
red by  the  act  of  putting  the  goods  on  board,  with  intent  to  im- 
port &e  same  into  the* United  States;  and  according  to  the  [^34] 
principle  adopted  in  that  case,  the  owner  loses  his  right  to  the 
property  immediately  on  the  cpmmission  of  the  act  which  pro- 
duces the  forfeiture.  There  is,  however,  a  distinction  between 
the  two  cases.  Here  the  circumstances  may  warrant  the  con- 
clusion, that  the  shipment  was  made,  under  an  impression  and 
belief,  that  the  repeal  of  the  orders  in  council  would  terminate 
the  differences  between  the  two  nations,  and  that  the  non-inter- 
course act  would  not  be  enforced.     And  the  subsequent  act  of 
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ALBANY,     the  2d  of  January y  1613,  shows  the  reasonableness  of  such  opin* 
lanuary,  1818.  j^jj^  \^y  remiuiiig  the  forfeiture,  in  cases  where  the  shipment  was 
Amory       roade  under  such  behef.     But  it  has  been  decided,  in  the  Su- 
V.  preme  Court  of  the  United  States,  that  the  declaration  of  war 

Bf'GxKooii.  virtually  repealed  and  annulled  the  non-intercourse  act,  as  be- 
tween us  and  Great  Bntain.  In  the  case  of  the  Sally,  (8  Cranch, 
384.)  the  Court  say,  the  municipal  forfeiture,  under  the  non-in- 
tercourse act,  was  absorbed  in  the  more  general  operation  of  the 
law  of  war.  The  property  of  an  enemy  seems  hardly  to  be 
within  the  purview  of  mere  municipal  regulations,  but  is  conils- 
cable  under  the  jus  gentium.  If,  by  the  declaration  of  war,  on 
the  18th  of  June,  1812,  the  non-intercourse  act  ceased  to  be  in 
force,  there  was  nothing  making  it  unlawful  for  the  plaintifTs  to 
import  the  gbods  in  question,  except  the  existence  of  the  war  it- 
self. The  question  is  then  presented,  as  to  the  right  of  an 
American  citizen,  at  the  breaking  out  of  war,  to  withdraw 
his  goods  from  the  enemy's  country.  Whether  these  goods 
were  liable  to  British  capture,  is  not  the  question  before  us. 
This  branch  of  the  defence  is  placed  on  the  ground,  that  it  was 
an  illegal  act,  on  the  part  of  the  plaintiffs,  to  withdraw  these 
goods ;  and  that,  therefore,  a  Court  of  justice  will  not  enforce 
any  contract  growing  out  of  such  illegal  conduct.  That  aU 
trading  with  an  enemy  is  illegal,  is  a  general  and  well-settled 
rule.  The  principle  is  recognized  and  sanctioned  as  well  by 
the  common  law  as  by  the  maritime  codes  of  all  European  na- 
tions. (8  Tej-m  Rep.  554.)  It  is  a  wise  and  salutary  rule ;  but 
it  would  require  the  most  direct  and  controlling  authority,  to  sat- 
isfy my  mind,  that  the  mere  act  of  withdrawing  goods  from  the 
f  *  35  J  enemy's  country,  at  the  breaking  out  of  a  war,  *comes  within 
the  reason  or  policy  of  the  rule ;  and  no  case  has  fallen  under 
my  observation,  that  has  pressed  the  principle  thus  far.  Sever- 
al cases,  in  the  Supreme  Court  of  the  United  States,  have  been 
referred  to,  as  containing  that  doctrine ;  but,  on  examination, 
they  will  not  be  found  to  support  it.  The  case  of  the  Rapid, 
(8  Cranch,  155.)  has  been  relied  on,  as  one  of'  the  strongest. 
But  that  case  was  essentially  different  from  the  present,  and  de- 
cided upon  a  very  distinct  principle.  Harrison,  the  claimant, 
who  was  an  American  citizen,  had  purchased  a  quantity  of  Eng- 
lisk  goods,  before  the  declaration  of  war,  and  deposited  them  on 
a  small  island  belonging  to  the  English,  near  the  line  between 
the  United  States  and  Nova  Scotia ;  and  after  the  declaration  of 
war,  he  sent  a  vessel,  licensed  and  enrolled  for  the  cod  fishery, 
and  brought  the  goods  away,  which,  on  their,  return,  were  cap- 
tured by  an  American  privateer,  and  condemned,  in  the  Circuit 
Court  of  Massachusetts,  for  trading  with  the  enemy.  On  appeal, 
this  sentence  was  affirmed.  Judge  Johnson,  in  delivering  the 
opinion  of  the  Court,  expressly  waives  ^ving  any  opinion  upon 
the  point  now  under  consideration,  although  in  very  strong  and 
emphatic  language,  he  interdicts  all  intercourse  with  the  ^nemy. 
In  a  state  of  war,  he  says,  nation  is  known  to  nation  only  by 
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their  armed  exterior,  each  threatening  the  other  with  conquest    Albany, 
or    annihilation.      The  individuals,  who  compose  the  bellige-  January,  isis. 
rent  states,  exist,  as  to  each  other,  in  a  state  of  utter  occlu-  ^^^7^^^^*^ 
sion.     In  war,  every  individual  of  one  nation  must  acknowledge  v. 

every  individual  of  the  other  nation  as  his*  own  enemy.  Tra-  M'Grkoor. 
ding,  says  he,  does  not  consist  in  negotiation,  or  contract,  but 
the  object,  policy,  and  spirit  of  the  rule  is,  to  cut  off  all  commu- 
nication, or  actual  locomotive  intercourse,  between  individuals 
of  the  belligerent  states.  Contract  has  no  connection  with  the 
oflence.  Intercourse,  inconsistent  xvith  actual  hostility^  is  the  of- 
fence against  which  the  operation  of  the  rule  is  directed.  But, 
after  thus  narrowing  all  intercourse,  he  says,'  whether,  on  the 
breaking  out  of  a  war,  the  citizen  has  a  right  to  remove  to  his 
own  country,  with  his  property,  is  not  the  question  before  the 
Court.  The  claimant  had  no  right  to  leave  the  United  States, 
for  the  purpose  of  bringing  home  his  property  from  an  enemy^s 
^country.  This  was  the  point  on  which  the  decision  turned.  [  *  36  j 
So,  again,  in  the  case  of  the  St.  Lawrence,  (8  Cranch,  434.)  the 
Court  say  they  do  not  mean  to  decide  on  the  right  of  an 
American  citizen,  having  funds  in  England,  to  withdraw  them, 
after  a  declaration  of  war,  or  as  to  the  latitude  which  he  may  be 
allowed  in  the  exercise  of  such  a  right,  if  it  exists.  That  Judge 
Story  did  not  mean  to  be  understood  as  deciding  this  question, 
Jn  the  case  of  the  Rapid,  is  evident  from  what  fell  from  him  in 
*the  case  of  the  St.  Lawrence,  when  again  before  the  Court ;  (9 
Cranch,  121.)  he  says,  that  it  is  not  the  intention  gf  the  Court 
to  express  any  opinion,  as  to  the  right  of  an  American  citizen, 
on  the  breaking  out  of  hostilities,  to  withdraw  his  property,  pur- 
chased before  the  war,  from  an  enemy's  country.  Admitting 
such  a  right  to  exist,  it  should  be  exercised  with  due  diligence, 
and  within  a  reasonable  time  after  the  knowledge  of  hostilities. 

Thus  it  will  be  seen,  that  this  question  never  has  been  de- 
cided in  the  Supreme  Court  of  the  United  States.  And,  from 
the  guarded  and  cautious  manner  in  which  that  Court  has  re- 
served itself,  upon  this  particular  question,  there 'is  reason  to 
conclude,  that  when  it  is  distinctly  presented,  it  will  be  consider- 
ed as  not  coming  within  the  policy  of  the  rule,  that  renders  all 
trading  or  intercourse  with  the  enemy  illegal. 

In  Halltt  Sf  Bfjivne  v.  Jenks,  (3  Cranch,  219.)  the.  question 
before  the  Court  involved  the  inquiry,  as  to  what  circumstances 
might  excuse  a  trading,  without  incurring  the  penalties  of  the 
non-intercourse  act  of  1 798.  Ch.  J.  Marshall,  in  delivering  tHe 
opinion  of  the  Court,  observes,  that  even  if  an  actual  and  general 
war  had  existed  between  this  country  and  France,  and  the  plain- 
tiff had  been  driven  into  a  French  port,  a  -part  of  his  cargo 
seized,  and  he  had  been  permitted  to  sell  the  residue,  and  pur- 
chase a  new  cargo,  it  would  not  have  been  deemed  such  a  traf 
fie  with  the  enemy,  as  would  vitiate  the  policy  upon  such  new 
cargo.  According  to  this  opinion,  an  actual  trading  with  the 
enemy  itlay,  under  such  circumstances,  be  deemed  lawful.    Inde- 
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ALBANY,  pendent,  however,  of  this  general  question,  the  withdrawing  of 
j>Baaiy,^8i8.  ^{j^  goods  in  question,  may  very  fairly  be  considered  as  falling 
♦within  the  principle  settled  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  the  Thomas  Gibbons y  (8  Cranchy  421.)  It 
was  there  held,  Uiat  a  shipment  made,  even  after  a  knowledge  of 
the  war,  may  well  be  deemed  to  have  been  made  in  consequence 
of  the  repeal  of  the  orders  in  council,  if  made  widfin  so  early  a 
period,  as  would  leave  a  reasonable  presumption,  that  the  knowl- 
edge of  that  repeal  would  induce  a  suspension  of  hostilities  on 
the  part  of  the  United  States ;  and  that  Congress  had  acted  upon 
that  principle,  by  the  act  of  the  2d  of  January,  1813,  (ch.  149.) 
and  fixed  the  time,  (15  Sept,  1812,'^  before  which  shipments 
might  be  reasonably  made,  upon  the  faith  of  that  presumption. 
The  same  doctrine  is,  again,  recognized,  and  more  liberally  ap- 
plied, in  the  case  of  the  Mary,  (9  Cranch,  147.)  The  ship- 
ment, in  the  case  now  before  the  Court,  was  on  the  21  st  of  July, 
and  before  the  declaration  of  war  was  known  in  England,  From 
this  view  of  the  case,  and  the  law  applicable  to  it,  we  are  satis^ 
fied,  that  withdrawing  the  goods,  under  such  circumstances, 
could  not  be  considered  an  illegal  act. 

The  next  inquiry  is,  whether  any  thing,  afterwards,  occurred 
to  exonerate  the  defendant  from  responsibility  upon  the  bill  of 
lading;  and  we  cannot  perceive  that  there  has.  There  can  be 
no  doubt,  that  the  admiralty  proceedings  against  the  property* 
at  New-Providence,  after  the  first  release,  were  by  the  procure- 
ment of  the  agents  of  the  defendant.  The  case  states  that  the 
process  was  procured  by  Peter  McGregor,  who  sailed  on  board 
the  vessel  from  Liverpool,  who  was  the  nephew  of  the  defend- 
ant, and  represented  nimself  as  his  agent,  on  the  suggestion  in 
his  petition,  that,  if  the  goods  were  brought  into  the  United 
States,  they  would  be  seized  as  imported  contrary  to  law,  and 
would  be  lost  to  the  owners  and  underwriters,  who  were,  as  he 
alleged,  British  subjects.  But,  upon  claim  and  answer,  put  in 
by  the  mastec,  the  petition  was  dismissed,  and  the  vessel  and 
cargo  again  liberated ;  and  the  ship  being  about  to  sail,  she  was 
again  stopped  by  a  British  armed  vessel,  by  the  solicitation  and 
procurement  of  the. same  Peter  McGregor,  and  one  fVilliam 
Stewart,  who  was  on  board  the  ship,  and  proceeding  to  Neiv- 
Orleans  with  her  as  the  agent  and  consignee  of  the  defendant, 
[  *  38  ]  they  giving  the  captain  of  the  British  ship  *an  indemnity  for 
such  seizure.  The  ship  and  cargo  were  then  libelled,  and 
claims  interposed,  by  diflferent  persons,  for  different  parts  of  the 
carffo ;  and  the  goods  in  question  were  claimed  as  the  property 
of  Maitland  fy  Go.  The  claimants  all  alleged,  that  if  the  goods 
were  transported  to  New- Orleans,  they  would  be  seized  and  for- 
feited, as  imported  contrarv  to  law ;  and,  in  support  of  such  alle- 
gation, produced  Mr.  Gallatin's  letter  of  the  26th  of  August, 
1812,  giving-  instructions  to  the  collectors  on  that  subject.  A 
decree  was  then  pronounced,  ordering  the  goods  to  J;>e  given 
up  to  the  claimants,  and  tliey  were  sold,  and  the  proceeds  dis* 
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pofled  of  as  has  been  stated.    There  is  no  pretence,  that  the  per-     albant. 
8008  who  represented  themselves  to  be  the  agents  of  the  defend-  J"»"«^»  w*^ 
ant,  and  who  acted  as  such,  were  not  so  in  fact ;  and  if  so,  he  ^""^u^^^]/*' 
must  be  answerable  for  their  acts.     Nor  is  it  pretended  that  the       ^   ▼. 
goods  in  question  belonged  to  Maitland  fy   Co.     All  the  repre-    ^'^»*«o» 
aentation  on  that  subject  was  a  mere  cover  to  get  hold  of  the 
pioperty,  which,  it  was  supposed,  would  be  seized  and  forfeited, 
if  sent  on  to  New^Orleans.     The  goods  have,  therefore,  been 
lost  by  the  act  of  the  defendant ;  for  if  they  had  gone  on,  and 
the  non-intercourse  act  had  been  considered  in  force,  there  can 
be  no  doubt  that,  under  the  act  of  the  2d  of  January ^  1813,  the 
forfeiture  would  have  been  remitted;  for  the  shipment  was 
made  within  the  time  limited  by  that  act,  and  under  circum- 
stances bringing  the  case  expressly  within  its  provisiohs. 

The  only  remaining  question  is,  as  to  the  rule  of  damages,  by 
which  the  amount  of  the  recovery  is  to  be  regulated.  This,  we 
think,  ought  to  be  the  net  value  of  the  goods  at  New- Orleans^ 
the  port  of  delivery.  That  was  the  rule  adopted  by  this  Court, 
in  the  case  of  Waikinson  v.  Laughtoriy  (8  Johns.  Rep.  213.) 

Whether  interest  ought  to  be  allowea  or  not,  depends,  pnn- 
cipcJly,  upon  the  Ught  in  which  the  defendant's  conduct,  or  that 
of  his  agents,  is  viewed.  The  jury  might  have  given  interest, 
by  way  of  damages ;  and  the  verdict  being  subject  to  the  opin« 
ion  of  the  Court,  we  are  substituted  in  the  plaice  of  the  jury.  If 
there  was  any  fraud  or  gross  misconduct  attending  the  trans- 
action, interest  ought  to  be  allowed.  *But  we  are  inclined  to  [  *  39  J 
think  the  conduct  of  the  defendant's  agents  ought  not  to  be 
stamped  with  so  odious  a  character.  They  appear  to  have 
acted  under  an  impression,  that  the  goods,  if  sent  on  to  New- 
Orleans,  would  inevitably  have  been  seized  and  forfeited,  and 
entirely  lost  to  the  oi¥Qers,  and  that  what  they  did  would  promote 
their  interest.  So  that,  upon  the  whole,  we  think  interest  ought 
not  to  be  allowed.  The  verdict  must,  accordingly,  be  reduced; 
and  the  amount  of  damages  liquidated  accordmg  to  the  rule 
thus  laid  down. 

Judgment  for  the  plsuntiffs, 
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OSTRANDER  ttSdinSt  BrOWN  AND  SfAFFORU. 


ALBANY, 

January,   1818. 

OsTRANDER 

V. ^^..    ^ 

Browk.  ^ 

Where  goods  IN  error  to  the  Major's  Court  of  the  city  of  Albany, 
bwiTd  oPlbedc"  '^^^^  ^^^  ^"^  action  of  trover  for  a  box  of  tea,  brought  by  the 
fendant's  vessel  defendants  in  error  against  the  plaintiff  in  error.  At  the  trial 
iJzLyr^'d,^  before  the  recorder  of  Albany,  in  September,  1816,  the  plaintiffs 
arriving  there,  bclow  provcd  that,  in  the  spHng  of  1815,  they  shipped,  with  a 
frndanX'dtrec-  Rumbcr  of  Other  articles,  on  board  the  sloop  George,  of  which 
tion.  put  on  the  the  defendant  below  was  master,  two  chests  of  tea,  to  be  carried 
hei.i'^'that  uul  ^^  Albany^  and  delivered  to  Mounsey  fy  Olmstead,  of  that  city ; 
was  not  a  de-  and  it  was  testified  by  Hyde,  a  clerk  of  Mounsey  fy  Olmstead, 
cons^,  Jid  ^'^at  the  George  arrived  in  Albany  about  the  22d  of  May,  and 
iiiai  evidence  of  that  all  the  goods  wcrc  received,  except  one  chest  of  tea. 
iiver^^ooi**in  Robert  Broum,  a  witness  for  the  defendant  below,  testified, 
thiH  manner  was  that,  soon  after  the  sloop  arrived  at  Albany,  one  of  the  firm  of 
[  *  40  ]  Mounsey  fy  Olmstead  came  on  board  and  put  his  name  *op- 
ih!!"ih*^ifcl'  nd-  P^^'*^  *^  *^®  entry  of  the  plaintifTs  goods  on  the  sloop's  freight 
ant  was  liable  ust ;  but  it  was  swom  by  Hyde,  that  the  name  on  the  freight 
in  an  action  of  ligj  yf^^  ^qj  t^g  hand-writinff  of  either  of  the  consignees.  Brotvn 

trovii'  (or  SQcn 

part  of  the  goods  further  Stated,  that  the  goods  of  the  plaintiffs  were  put  on  the 
uair^deHvere^  ^^^^  together,  and  were  taken  away  by  one  Carle,  a  cartman, 
to  tiie  consignee,  who  was  the  general  cartman  of  Mounsey  Sf  Olmstead,  for  carrying 

^^  And  aitboueh  S^^^^  ^^^^  ^^  different  sloops  to  their  store. 
thegoods  were  The  defendant  offered  to  prove  that  it  was  customary  in  the 
v'thoui  ihe^^  ^^^y  of  Albany  for  the  captains  of  vessels  freighted  with  goods 
rcction  of  tiie  for  merchants  in  that  place,  to  deliver  them  by  putting  them 
cartnSrusuaJi*  "P^"  ^^^  dock,  and  giving  notice  to  the  qpnsignees,  who  usu- 
IVS^^exZ  ally  had  cartmen  to  convey  them  to  their  stores,  and  that  such 
ployed  to  trans-  delivery,  with  notice,  was,  by  custom,  considered  a  good  deliv- 

port  his  goods,  jf,'  -  «'       i  i   •      ./i»       i  •  i  i  • 

and  the  greater  Cry.  The  counscl  for  the  plaintiffs  objected  to  this  testimony, 
?eTve'd'"by^Jhe  *"^  ^^  ^^  Overruled.  The  plaintiffs  then  offered  Carle,  the 
consignee,  this  cartmau,  as  a  witness,  who  was  objected  to  on  account  of  inter- 
bTeviden"  c  of  ^^'  ^^^  ^^  admitted  by  the  Court.  Carle  testified  that  he  had 
the  delivery  of  ofteu  Carried  goods  from  the  ^loops  for  Mounsey  fy  Olmstead; 

to bc^o8i*"Mhe  *^^^'  *^  ^^^  ^™®  whcu  the  chcst  oif  tea  was  lost,  after  the  sloop 
was  not  'to  be  had  arrived  at  the  dock,  he  saw  one  Keeler,  who  told  him  that 
cS^aSem  ofihe  ^^^^^  ^^^  ^ome  goods  on  board  for  Mounsey  fy  Olmstead,  and  that 
consigiiee  for  he  must  go  and  take  them  away ;  that  he  carried  one  load  one 
receiving  his  jj^y^  ^^  another  load  the  next,  and  believed  that  he  carried  all 
A  carrier  is  the  goods  of  Mounsev  fy  Olmstead  that  were  shown  him,  to 
uSJ^bawmy'  w  ^^^^^  ^^^^^y  who  paid  him  for  the  cartage.     He  further  testified 

refusal  of  the 
consignee  to  re- 
ceive the  goods,  in  leavmg  them  exposed  on  a  wharf,  but  it  is  bis  duty  to  secure  them  for  the  owner,  {b) 

{a)  Vide  Packard  v.  Oetman,  6  Cowen,  757. 

{b)  Cope  V.  Cordova^  1  Rowleys  Rep.  SOS,  coiilra.    But  fee  the  distinction  there  taken  between  the 
foreign  and  coasting  trade. 
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Chat  a  part  of  the  goods  had,  by  mistake,  been  put^into  a  wag-     ALBANY, 
on,  from  whence  he  took  them.     The  jury  found  a  verdict  for  Januajy/^»«. 
the  plaintifTs  below,  the  defendants  in  error,  the  recorder  having 
charged  that  Carle,  under  aU  the  circumstances,  was  not  such 
an  agent  of  Mounsey  fy  Olmsteady  as  to  render  a  delivery  to      Browk, 
him  a  legal  delivery. 

A  b'dl  of  exceptions  was  taken  on  the  part  of  the  defendant 
below,  which  was  removed  into  this  Court  by  writ  of  error. 

.  Foot,  for  the  plaintiff  in  error,  contended,  (1.)  That  the 
proof  offered  of  the  usage,  ought  not  to  have  been  rejected.  In 
V/nt/A  V.  Wright,  (I  Gaines's  Hep,  43.)  evidence  of  usage  *was  [  *  41  j 
admitted ;  and  the  Court  say,  that  '^  the  true  test  of  a  commer- 
cial usage  is  its  having  existed  a  sufficient  length  of  time  to 
have  become  generally  known,  and  to  warrant  the  presumption 
that  contracts  are  made  in  reference  to  it."  {Rushforth  v. 
HadfieU,  7  East,  224.)  In  fVardeU  v.  MouriUyar,  (2  Esp.  N. 
P.  Rtp,  693.)  which  was  an  action  against  a  hoyman,  for  not 
delivering  goods.  Lord  Kenyan  left  it  to  the  jury  to  decide  what 
was  the  custom,  as  to  landing  the  goods  at  a  particular  wharf. 
And  many  ca^s  are  to  be  found  in  the  English  books,  of  evi- 
dence of  usage  or  custom  being  received*  (Syeds  v..  Hay,  4 
Term  Rep.  260.  Hyde  v.  Trent.  Navig.  Co.  5  Term  Uep. 
389.  397.  Cathy  v.  Wintringham,  Peake's  K  P.  Cases,  150. 
Abbot  on  Ships,  247.)  The  time  when  the  liability  of  the  car- 
rier is  to  cease,  depends  on  the  custom  of  the  particular  place. 
(2  Qmyn  on  Contracts,  329,  330.)  •  * 

2.  A  delivery  to  an  agent,  or  servant,  is  a  delivery  to  the 
principal.  The  cartman,  in  this  case,  being  in  .the  usual  em- 
ployment of  the  plaintiff,  must  be  deemed,  pro  hac  vice,  his 
agent. 

3.  A  delivery  on  the  wharf,  or  at  the  dock,  is,  by  law,  a  good 
delivery.     This  seems  to  be  admitted  in  the  case  of  a  common 

-  .carrier  from  port  to  port.     (3  Wills.  429.  2  Wm.  BL  916.     5 
Term  Rep.  389.     4  Term  Rep.  581.) 

. 
Hale^  contra.  This  is  an  action  against  a  common  carrier, 
who  is  held  to  very  strict  responsibility.  Nothing  but  the  act 
of  God,  or  a  public  enemy,  will  excuse  him  for  a  non-delivery 
of  the  goods  intrusted  to  his  care.  The  delivery  must  be  either 
tojthe  party  himself,  or  to  some  person  authorized  by  him  to 
receive  the  goods;  Putting  the  goods,  especially  where  they 
are  perishable  articles,  on  a  wharf  or  dock,  cannot  be  a  good 
delivery.  In  the  case  of  WardeU  v.  Mourillyer,  the  delivery 
was  made  to  a  wharfinger,  not  merely  by  putting  them  on  a 
wharf.  In  England,  a  wharfinger  is  an  officer  or  agent  well 
known  in  the  law,  and  who  is  responsible  for  the  safe  keeping 
of  the  goods  delivered  to  him.  (4  Term  Rep.  260.  7  Term 
Rep.  171.     5  Bwr,  2825.) 
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ALBAmr.        *No  notice  was  given  to  the  consignee^  in  this  case,  of  ibe 
Jmaury,  18U.  JeUy-eiy  of  the  goods  i^t  the  wharf. 

T.  Platt^  J.y  delivered  the  opinion  of  the  Conrt.    In  a  case 

Bbowv.  -n^here  the  precite  place  of  delivery  is  material,  it  maj  be  proper 
to  allow  evidence  of  a  local  luage.  For  instance,  the  usage  at 
Havanna  is  often  proved  to  show  that  some  species  of  cargoes, 
such  as  slaves,  are  to  be  delivered  at  the  Moro  Castlcj  and  that 
other  articles  are  deliverable  only  on  the  wharfs  in  the  inner 
harbor.  But  in  this  case,  it  seems  to  me,  that  the  only  question 
is,  not  whether  the  tea  was  ddivered  at  the  wkt  place,  but 
whether  it  was  delivered  at  all,  to  Mouneey  fy  Olmstead. 

If  it  be  true,  that  one  of  the  consignees  went  on  board  the 
vessel  and  saw  a  list  of  the  goods,  (which  I  think  is  not  proved,) 
that  would  not  be  evidence  of  a  deUveiy.  The  goods  were 
then  in  the  hold  of  the  vessel.    The  maater,  soon  afterwards, 

Eut  them  on  the  dock,  but  not  in  the  presence,  nor  with  the 
nowledge,  of  either  of  the  consignees.  No  notice  was  given  to 
Msunsey  tf  Olmstead.  that  the  goods  were  unladen,  or  that 
they  had  arrived.  But  a  cartman  viiio  <^  had  often  carted  for 
them,"  and  who,  no  doubt,  had  often  carted  foe  fifty  other  per- 
sons, came,  by  the  direction  <^  Mr.  Keeler,  (a  stranger  to  the 
plaintiffs  below,)  and  on  that  day  carried  one  load  to  the  store 
of  the  consignees ;  the  residue  was  left  aU  night  on  the  wharf, 
and  the  next  day,  the  same  cartman  found  some  of  them  in  a 
strange  wagon,  alid  the  box  of  tea  has  not  since  been  heard  of. 
In  truth,  the  only  acts  done  by  Mounsey  fy  Olmstead,  *  or 
their  clerk,  were  to  receive  in  store  such  articles  as  the  cartman 
brought  to  them,  and  to  pay  him  for  carting  them  ;  and  there  is 
no  proof  that  they  ever  had  any  other  knowledge  of  the  goods. 
The  weight  of  evidence  clearly  shows  that  neither  of  them  was 
on  board  the  sloop. 

Admitting,  then,  that  the  wharf  was  the  ]:Jace  of  delivery,  a 
mere  landing  the  goods  on  the  wharf  was  no  delivery.    A  de-: 
livery,  in  this  case,  implies  mutual  acts  of  the  carrier  and  the 
.  consignees. 

A  tender,  merely,  of  the  goods  to  the  consignees,  without 
dieir  acceptance,  would  not  be  a  performance  of  the  car- 
[  *  43  1  rier*s  *duty  in  such  a  case.  Suppose  the  consignees  had  been 
dead,  or  absent,  or  had  refused  to  receive  the  goods  in  store, 
what  would  have  been  the  carrier's  duty  ?  Certainly  he  would 
have  no  right  to  leave  them  on  the  wharf,  or  in  the  street, 
without  protection.  He  would  not  be  justified  in  abandoning 
the  goods.  He  had  notice  that  Stafford  Sf  Brozvn  were 
the  owners;  and  if  Mounsey  if  Olmstead  would  not  take 
charge  of  the  goods  as  consignees,  he  ought  to  have  scfcured 
them  on  board  his  vessel,  or  in  some  other  place  of  safety ;  and 
that  would  have  entitled  him  to  his  freight  with  all  extra  charges. 

The  decision  of  the  Court  below,  on  the  question  of  local 
usage,  was  on  a  point  which  is  immaterial  in  this  case. 
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Tbe  second  exception  was,  I  think,  properly  abandoned  on    Albany, 
the  arguflieBt ;  and  the  opinion  of  the  Court  below  on  the  last  J*""*^*  ^8i« 
point,  to  wit,  that  the  cartman  was  not  to  be  regarded  as  the  ^^"^^vnii^^ 
genenl  agent  of  the  coasigaeeS)  for  receiving  goods  n^rely  on  v. 

the  grouml  of  his  being  often  employed  by  them  to  cart  goods^    Commission 
was  undoubtedly  correct.     Because  a  merchant  usually  selects 
a  cartman,  and  employs  him  exclusively  hi  carrying  goods,  ac- 
cording to  his  orders,  it  by  no  means  follows  that  such  cartman 
is  his  general  agent  for  receiving  goods^  without  orders. 

Tbe  defendants  in  err<Nr  are,  therefore,  entided  to  judgment 

Judgment  accordingly 


*MuNN  agmnsi  The   President  and   Directors  of  the       [*44] 

Commission  Company. 

THIS  was  an  action  of  tf^nimpstt,  on  a  bill  of  exdiange,  a  corpora- 
drawn  by  Herman  Rugght,  in  favor  of  Oliver  RuggieM,  or  order,  {jy^'tte  act"^ 
on  Nayes  DarKngy  as  agent  of  the  defendants,  wted  tbe  26th  incorporation  to 
of  April,  1814,  at  sixty  days  after  date,  for  4,600  doHars.  The  SSfk"  wWy  t 
biU  was  accepted  by  iDarling,  as  agents  and  was  endoreed  by  advancing  moo. 
Oliver  Raggles.  The  plaintiff  was  the  hofcter  of  the  bill.  The  aJdX°sSrtr' 
cause  was  tried  before  •Mr.  J.  Piatt,  at  the  New^York  sittings,  such  good«  up^ 

in  December,  1815.  SiV^'^SwAulv 

By  the  second  section  of  the  act  of  April  9th,  1813,  (sess.  accept  bills 
36.  c  150.)  (d)  by  which. the  defendants  were  constituted  a  cor-  cMui"of*ftiti"re 
poration,  it  is,  among  other  things,  enacted,  that  &e  stock  of  the  constgnments, 
company  "  shall  be  employed  solely  in  advancing  money,  when  ^l^od^^**  **^ 
requested,  <m  goods  and  articles  manufiictured  within  Uiis  state,  The  principal 
or  the  United  States,  except  salt  manufBLCtured  within  the  same,  S^Ms^ft^nS^ 

al  a^nt,  acting 
within  tbe  ^neral  scope  of  bis  authority ;  and  a  tlurd  person  cannot  be  afieeted  by  any  prixTite  uistnictions 
from  the  principal  to  his  aeenU 

But  tbe  principal  is  not  boond  by  the  acts  of  a  special  agent  beyond  his  authority,  la) 

A  company,  incorporated  for  the  purpose  of  sellmg  goods  on  commission,  is  bound  by  the  acceptance  of 
its  general  agent  or  a  bill,  drawn  on  the  company,  on  account  of  goods,  stipulated  to  be  deposited  with 
dR  company^  for  sale  o«  commission. 

^Vbere  a  bill  or  note  is  valid,  as  between  the  dravrer  or  maker,  and  the  payee,  so  that  the  lattpr  can  maui* 
tain  an  action  upon  it,  against  the  former,  it  is  valid  m  the  hands  of  an  endorsee,  who  has  discounted  it  at  a 
Ugfaer  rate  than  the  legal  rate  of  interest,  and  he  may  recover  the  full  amount  of  the  bill,  or  note,  against 
the  maker  or  acceptor,  {b) 

But  the  bolder  of  a  note,  purchased  at  a  discount  greater  than  the  legal  rate,  can  only  recover  from  his 
endorser  the  sum  which  he  actually  advanced. 

A  bill,  or  note,  drawn  for  the  purpose  of  being  discounted,  at  an  usurious  rate  of  interest,  and  endorsed 
fer  tbe  accommodation  of  the  raaxer,  or  drawer,  is  void  in  its  original  fonnation.  (c) 

(a)  Vide  Ptrkmi  v.  WQ$kmgUm  hu.  Co,  4  Cmo,  Rep.  645.  Beads  v.  Allen,  18  /o/nu.  Rtp.  363.  An- 
drtws  V.  Kne^iand,  6  Cowen^  354. 

{b)  Vide  Rice  v.  Mather,  3  WendelPs  Rep.  62.  Beach  v.  Fftiton  Bank,  Ibid.  573.  Brown  v.  Damuomj 
t  Ibid.  503.  Cotter  v.  Dilworth,  8  Covo.  Rep.  299.  RossiUr  v.  Rosnter,  8  WendeWe  Rep.  494.  Bank 
o/Chnansro  v.  Hyde,  4  Cow.  Rep.  567.    Powefl  v.  Waters,  17  Johns.  Rep.  176.     8.  C.  8  Coioen,  6T0. 

(r)  Ace.  B^ftTU't  V.  Smith,  15  Johns.  Rep.  355. 

{d)  3  R.  S,  ajO. 
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• 

iU^BANY.    and  the  sale  of  such  goods  and  articles  on  commission:  Provided. 

Jaonary,  1818.  That  no  more  than  lawful  interest  shall  be  charged  or  received  for 

^-^'r*^'^"^^  any  money  so  to  be  advanced,  and  that  the  usual  mercantile  com- 
v!"        missiong,  with  the  usual  charges,  shall  be  charged  or  received 

CoMxissioH  00  gQch  sale,  and  that  no  commissions  be  charged  or  received, 
^  except  upon  actual  sales :  And  provided  also^  That  it  shall  not 
be  lawful  for  the  said  corporation  to  use  or  employ  any  part  of 
the  said  capital,  nor  any  money,  funds,  or  effects  whatsoever, 
in  the  purchase  or  sale  of  any  goods,  wares,  merchandise,  or 
commodities  whatever,  other  than,  and  except  in  advances  in 
money,  on  American  manufactures,  and  selling  the  same  on 

I  *  45  ]  commission  as  aforesaid,  nor  in  banking,  or  in  *any  moneyed  op- 
erations, nor  in  the  purchase  or  sale  of  bills  of  exchange,  or  any 
stock,  or  funds,  of  this  state,  or  the  United  States^  except  in 
selling  the  same,  when  truly  pledged  to  the  said  corporation,  for 
a  debt,  or  debts,  due  to  the  same." 

By  the  by-laws  of  the  company,  an  agent  was  directed  to  be 
appointed,  whose  powers  and  duties  aise  thus  defined : — '^  The 
agent  will  be  required  to  superintend,  generaUy,  the  business  of 
the  company ;  to  make  contracts,  both  for  advances  and  sales,  * 
under  such  directions  as  the  board  may  give  from  time  to  time ;  to 
sign  checks  for  the  cash  payments  of  the  company,  which  are  all  to 
be  countersigned  by  the  secretary,  and  to  countersign  all  obliga- 
tions which  may  be  signed  by  the  president,  with  the  seal  of  the 
company ;  to  lay  before  the  board  statements  of  the  affairs  of  the 
company,  when  required,  and  especially  at  each  regular  monthly 
meeting  of  the  directors,  to  give  a  full  and  particular  statement 
of  the  whole  business  of  the  company."  Shortly  after  this  by- 
law was  passed,  a  committee  of  the  directors  made  a  report,  in 
relation  to  the  duties  of  the  agent,  which  was  accepted  by  the 
board  on  the  17th  of  May^  1813,  the  most  material  parts  of 
which  are  as  follows : — "  The  committee  do  not  deem  it  expedi- 
ent to  publish  any  proposals  for  the  transaction  of  business,  ex- 
cepting that  tliey  will  receive  on  consignment  goods  of  American 
manufacture,  and  will  make  reasonable  advances  on  the  same, 
charging  the  customary  commissions  and  expenses.  They  deem 
it  expedient,  however,  to  adopt  certain  rules  for  thfe  guidance  of 
the  agent,  who  will  make  known  such  parts  of  them  as  are 
proper  to  individuals  proposing  to  transact  business  with  the 
company.  1 .  The  agent  is  authorized  to  receive  on  consign- 
ment all  goods  of  American  manufacture,  and  to  make  advances 
on  the  same  not  exceeding  three  fourths  of  the  market  value  of 
such  goods,  and  requiring  a  receipt  for  the  advance,  with  prom- 
ise to  refund,  with  interest,  in  case  the  goods  should  not  be  sold 
within  a  limited  time,  not  exceeding  one  year,  or  should  be  in- 
sufficient to  meet  the  advance.  2.  The  agent,  with  the  advice 
of  a  monthly  committee  of  two  directors,  may  make  arrange- 
ments with  individuals,  or  manufacturing   companies,  for   the 

f  *  46  J  general  consignment  of  *their  manufactures.  3.  The  agent, 
with  the  advice  of  the  same  committee,  may  make  reasonable  ad- 
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▼ances  on  sliipments  of  American  manufactures.  4.  The  agent  ALBANY, 
shall  not  make  any  other  appropriation  of  the  funds  of  the  com-  ^n^j^/^J^is, 
patiy,  without  the  order  of  the  board  of  directors,  except  the  cur- 
rent expenses  of  the  company,  and  balances  due  for  sales.  5.  The 
agent  may  agr^e  to  transact  business  on  the  following  terms,  &c. 
&rC.  The  preceding  regulations  are  deemed  to  be  sufficient  re- 
strictions on  the  agent,  whose  general  duties  are  pointed  out  in  the 
report  made  to  the  directors,  on  the  26th  of  ApHl,^*  (the  material 
part  of  which  was  the  by-law  above  stated,)  "  with  which  he  is 
expected  to  comply."  Darling  was  appointed  the  agent  of  the 
company,  and  was  at  the  same  time  one  of  its  directors. 

At  the  time  that  the  acceptance  in  question  was  made,  iifef- 
inan  Ruggles  gave  Darling  a  receipt,  stating  the  terms  of  the 
agreement  entered  into  between  them,  and  dated  the  26th  of  Aprils 
ldl'3.  This  receipt  was  as  follows: — ^^^QoeweAoi  Noyes Darling, 
agent  of  the  Commission  Company,  his  acceptance  of  my  draft  m 
favor  of  Oliver  Ruggles,  at  sixty  days  from  this  date,  for  4,500 
dollars,  which  acceptance  is  wholly  for  my  accommodation ;  and 
which  I  hereby  agree  to  return  to  said  Noyes  Darling,  to  be  can- 
celled on  the  2d  day  of  May  next,  or  to  pay  him  the  amount  of 
said  acceptance,  on  said  2d  day  of  May,  and,  as  collateral  securi- 
ty, for  the  return  or  payment  of  said  acceptance,  on  said  2d 
of  May,  I  have  placed,  and  do  hereby  place,  in  the  hands  of  said 
Darling';  my  three  several  notes  of  hand,  &c.  And  I  do  agree, 
in  consideration  of  the  accommodation  aftbrded  by  the  Commis- 
sion Company,  to  place  in  the  hands  of  their  said  agent,  for  sale 
on  commission,  one  month  from  the  date  hereof,  100  hogsheads 
of  domestic  distilled  spirits.''  Ruggles  neither  paid  the  amount 
of  the  bill,  nor  delivered  it  up,  nor  were  the  spirits  deposited 
pursuant  to  the  agreement. 

An  entry  of  this  accept^ce  was  made  in  the  bill  book  of  the 
company  by  their  secretary,  and  it  was  offered  for  discount,  at 
the  Mirchants*  Bank,  where  it  was  refused.  Ketchum,  a  broker, 
testified,  that,  in  April,  1814,  he  received  the  bill  from  Oliver 
Ru/rghs  to  raise  money  upon.  The  broker  took  the  bill  to  Fax 
if  Lzggett,  and  offered  it  to  them  *for  sale :  they  retained  it,  [  *  47  | 
under  the  pretence  that  they  wished  to  examine  into  the  state  ojf 
their  funds,  and  in  the  mean  time  gave  it  to  another  broker, 
Franklin,  who  sold  it  to  the  plaintiff  for  4,362  dollars  75  cents, 
and  paid  the  money  to  Fox  fy  Leggett ;  out  of  this  money 
they  paid  over  to  Ketchum  the  amount  of  the  bill,  deducting  dis- 
count at  a  higher  rate  than  had  been  taken  by  the  plaintiff,  and 
so  making  a  -profit  on  the  transaction.  Ketchum  paid  over  the 
money  which  he  had  received,  to  Oliver  Ruggles,  It  was 
proved  that  Darling  had  accepted  a  number  of  bills,  in  the  same 
manner  as  the  one  m  question,  which  were  regularly  paid  by  the 
company,  but  there  were  some  acceptances  which  were  never  . 
entered  in  the  company's  books,  and  the  funds  arising  from  them 
had  never  come  into  their  hands. 

The  president  of  the  company  was  a  director  of  the  Merchants* 
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ALBANY,  Bank,  and  was  present  when  the  bill  was  oflered  for  disconnty 
»^i^  and  a  few  hourr  after  caused  a  meeting  of  the  directors  of  the 
company  to  be  called,  to  mquare  into  the  transaction ;  but,  at  tlie 
request  of  Darling,  the  business  was  postponed.  On  the  2d  of 
May,  when  another  meeting  of  the  company  was  called,  there 
was  not  a  sufiicient  number  present  to  form  a  "board,  and  the 
next  day  Darling  absconded.  The  company  afterwards  settled 
and  oompromisra  acoq>tancefl  of  Darling,  which  had  not  been 
entered  in  their  books,  for  the  purpose  of  preserving  their 
credit. 

At  the  trial,  Herman  and  Oliver  Rugglts  were  c^S^red  by  the 
•  defendants  as  witnesses,  to  prove  that  no  nan  had  ever  been  de- 

posited with  the  company,  pursuant  to  the  agreement,  and  that 
the  bill  was,  in  its  inceptfton,  usuiious;  but  they  were  rejected 
by  the  judge.  A  verdict  was  taken  for  the  plaintiff,  by  consent, 
for  the  amount  of  the  bill,  with  interest,  subject  to  the  opinion 
of  the  Court,  on  a  case,  of  which  such  parts  as  appeared  materi- 
al are  above  stated. 

The  cause  was  argued,  at  a  former  term,  by  Wells  and  Hoff- 
man, for  the  i^aintiff,  and  by  T.  A,  Em,met,  and  D.  B.  Ogden, 
for  the  defendants,  on  the  two  points  raised  by  the  counsel  for 
the  defendants,  to  wit.  1.  That  the  defendants  were  not  bound 
by  the  acceptance  of  the  bill  by  Darling.  2.  That  the  transac- 
tion was  usurious.  At  the  last  October  term,  the  Court  directed 
a  second  argument,  on  the  second  point. 

[•48]  *  Arguments  for  the  Plaintiff     1.  Whatever  may  have  been 

the  law  formerly,  it  is  now  well  settled,  that  a  corporation  may 
be  bound  by  a  contract,  made  by  their  authorized  agent,  without 
their  seal ;  and  that  an  action  of  astun^sit  lies  against  a  corpora- 
tion. (Stafford  V.  Albany,  6  Johns.  Rep.  1.  Danforth  v.  Scho- 
harie  Turnpike  Company,  12  Johns,  tlep.  237.  10  Mass.  Rgp. 
295.)  It  IS  folly  proved,  by  one  of  the  witnesses,  (Jennings,) 
that  Darling  was  the  general  asent  of  the  defenaants,  and 
was  in  the  habit  of  accepting  bills  for  them,  and  that  his 
acceptances  had  been  regularly  paid  by  the  defendants.  It 
may  be  said,  perhaps,  that  the  defendants,  by  the  act  for  their 
incorporation,  (sess.  36.  ch.  150.  s.  1,  2.)  had  no  authority 
to  accept  bills;  but  were  restricted  to  making  advances  of 
money  on  goods  sent  to  them  for  sale.  Though  the  preamble 
speaks  of  advances  on  the  deposit  of  goods,  yet  the  enacting 
clause  is  silent  on  that  point,  and  the  practice  of  the  company, 
had  been  different.  They  have  not  required,  the  actual 
deposit  of  goods  before  making  advances.  The  acceptance 
of  a  bill  is  nothing  moire  than  an  agreement,  in  writing,  to 
advance  money  on  a  certain  day  specified  in  the  bill.  It  is 
enough,  that  the  acceptance  was  in  the  ot-dinary  course  of  the 
defendants'  business.  The  object  of  the  act  was  merely  to  give 
the  defendants,  as  a  corporation,  the  power  to  transact  business 
as  commission  merchants.  An  actual  deposit,  or  a  reasonable 
4di 
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expectatlcHi  of  a  deposit  of  goods,  on  a  certain  day,  was  sufficient     ALBANY, 
to  authorize  the  acceptance  to  advance  the  money.  January,  isis. 

The  whole  ^evidence  goes  to  show  that  Darling  was  the  gener^  ^^^MutT^^ 
«/  egeni  of  the  defendaats ;  and  be  proves,  also,  that  he  acted  v. 

within  the  scope  of  his  authority  or  instructions^     But  whether    9^^^'^^'^" 
he  did  so  act  or  not,  yet  being  the  general  agent  of  the  defend- 
aats, his  acts  are  obligatory  on   them.     The  particular  iostruc- 
tions  given  to  him  for  the  regulation  of  his"  conduct  may  make 
him  accountable  to  his  principals ;  but  the  public,  or  third  per- 
sons, are  not  bound  to  inquire  into  fais  autliority ;  Uiey  know  him 
only  in  bis  ostensible  character  as  a  general  agent.     To  require 
that  all  persons  dealing  with  such  aft  agent  should  ascertain  the 
extent  of  his  power,  would  destroy  all  distinction  between  a  gen- 
eral aad.^ispecial  agent,  and  would  render  it  unsafe  to  take  even        [  *  ^^  ] 
a  bank  note,  without  inquking  whether  the  president  and  cashier 
of  the  bank  had  any  authority  to  sign  it.    It  is  enough  that  the 
general  agent  acts  ostensibly  within  the  scope  of  his  authority 
This  doctrine  is  more  especially  applicable  to  corporations,  who 
can  act  only  by  their  agents.     The  distinction  between  general 
and  special  agents  is  well  settled  in  the  books.   (Fenn  v.  Harris   ^ 
$on,  3  Ttrm  Rep.  757.     Whitehead  v.   Tadcttt,  15  East,  400. 
Rawpdet  v.  Ditchell,  3  Esp.  N.  F.  Cos.  64,  65.    Batty  v.  Oit- 
tveff,  9  Johns.  Rep.  48.     Gibson  v.  Colt,  7   Johw.   Aep.  390« 
Pathier,  Trait,  des  Ohlig.  n.  79.) 

Again ;  on  principles  of  the  commercial  law,  the  acceptance  is 
landing,  whether  D.  exceeded  his  instructions  or  not.  Thb 
being  a  negotiable  paper,  the  plaintiff,  a  bona  fide  bolder,  is  not 
lo  be  affected  by  any  fraud  committed  in  putting  it  into  circula- 
tion. (Woodhullv.  Holmes,  10  Johns.  Rep.  231.  Feacock  y. 
Rhodes,  Doug.  633.)  Admitting,  however,  that  D.  exceeded 
his  authority,  yet  the  defendants  have  recognized  and  adopted 
his  acts  so  as  to  give  them  validity.  Where  a  principal  is  in- 
formed of  the  acts  of  his  agent,  and  does  not,  in  a  reasonable 
time,  express  his  dissent,  he  is  presumed  to  assent  to  them,  and 
will  be  bound  by  such  implied  adoption.  {Caimes  v.  Bleecker, 
12  Johns.  Rep.  300.  Hodgson  v.  Davies,  2  Camp.  If.  F.  Cos. 
530.) 

2.  As  to  the  objection  of  usury.  To  avoid  an  instrument,  on 
the  ground  of  usury,  it  must  be  shown  that  it  was,  in  its  incep- 
tion, founded  on  an  usurious  loan  of  money.  (Scott  v.  Brest, 
2  Term  Rep.  241.)     Any  subsequent  taint  which  it  may,  after-  ) 

wards,  acquire,  in  being  negotiated  between  third  persons,  will 
not  destroy  the.  original  contract.  The  original  party,  maker, 
drawer,  or  acceptor,  cannot  object  that  there  has  been  a  subse- 
quent usurious  contract  between  the  endorser  and  endorsee. 
Then,  n  as  not  this  a  valid  bill  in  its  inception  ?  It  was  advanced 
on  an  hypothecation  or  deposit  of  goods  by  O.  Ruggles.  There 
was  no  t  ctual  or  implied  agreement  that  the  acceptance  should 
be  taken  or  used  for  the  purpose  of  raising  money  in  the  market 
on  usury.     There  were  400  shares,  also,  deposited  as  collateral 
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ALBANY,  security.  O.  it.  might  have  brought  an  action  on  the  bill 
Jan»ary,^i8.  *against  the  defendants ;  and  if  H.  R.  could  not,  it  would  be 
on  the  ground  only  that  he  had  engaged  to  return  the  accept- 
ance lent  to  him.  The  term  accommodation  does  not  imply 
usury.  If  the  bank  had  discounted  the  acceptance  when  it  was 
offered  for  that  purpose,  they  might  have  recovered  the  amount 
of  the  defendants.  O.  JR.,  the  payee,  put  the  bill  in  circulation. 
He  had  a  right  to  sell  or  negotiate  it,  at  any  rate  of  discount  he 
pleased.  The  defendants  cannot  object  to  such  a  negotiation 
of  it.  It  is  enough  that  the  bill  was  made  and  issued -6ona^c/e, 
without  a  premium  paid,  or  usurious  agreement.  The  cases  of 
Jones  v.  Hake,  (2  Johns.  Cas,  60.)  and  WiOcie  v.  Roosevelt^  (3 
Johns.  Cas,  206.)  are  very  different  from  the  one  before  the  Court. 
There,  a  note  was  made  and  endorsed  for  the  very  purpose  of 
raising  money  on  it,  at  an  usurious  interest.  It  passed  directly 
from  the  maker  to  the  lender  or  endorsee,  without  having  been 
dfelivered  to  the  payee  or  endorser. 

Again ;  after  the  bill  came  4nto  the  hands  of  the  plaintiff,  the 
defendants  promised  to  pay  it.  A  contract  originally  usurious 
may  be  made  good  in  the  hands  of  a  bona  fide  holder,  by  a 
promise  to  pay  him  the  amount.  (^Stewart  v.  Eden^  2  Gaines's 
Rep.  150.  Jackson  v.  Heriry,  10  Johns,  Rep.  185.  Cuihbert 
V.  Haley,  8  Term  Rep.  390.  Parr  v.  Eliason,  3  Ew.  N.  P. 
Cas.  210.  Prodgers  v.  Lugham^  1  Sid.  133.  FerraiY.  Shaen^ 
I  Saund.  294.) 

Arguments  for  the  Defendants.  1.  To  make  the  acceptance 
binding,  it  must  appear  to  have  been  made  by  the  defendants 
in  their  corporate  capacity,  or  by  their  agent  duly  authorized ; 
and  such  acceptance  must  be  within  the  corporate  powers  of 
the  defendants.  The  acceptance  was  made  for  the  accommo- 
dation of  H.  U.,  who  made  no  deposit  of  goods  at  the  time,  but 
merely  promised,  in  consideration  of  such  accommodation,  to 
deposit  them  at  a  future  time.  The  defendants  are  trustees  for 
the  stockholders,  and  have  no  right  to  compromise  their  interests 
by  any  act  not  clearly  authorized  by  the  act  of  incorporation. 
The  preamble  to  the  act,  which  is  the  best  interpreter  of  the  in- 
tent of  the  legislature,  and  shows  its  object,  does  not  contem- 
plate a  power  to  enter  into  such  a  transaction.  The  question 
[*51  ]  is  not  whether  •the  corporation  made  an  express  contract  be- 

yond its  capacity,  but  whether  an  agent  for  them  has  made  a 
contract  beyond  the  powers  of  the  corporation.  An  agent  of  a 
corporation,  whether  general  or  special,  caqnot  do  an  act  beyond 
the  legal  powers  of  the  corporation.  You  cannot  imply  a  power 
in  an  agent  to  do  what  the  corporation  itself  could  not  have 
done.  Where  a  public  act  of  incorporation  defines  the  powers 
of  the  corporation,  or  prohibits  its  doing  certain  things,  every 
person  is  bound  to  know  its  powers,  and  whether  an  act  done 
is  authorized  or  not.  Every  company  incorporated  for  a  special 
purpose,  being  itself  a  special  agent,  an  agent  constituted  by 
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them  must  have  a  special  authority,  and  all  persons  dealing  with  Albany. 
such  agent  must  be  presumed  to  know  the  extent  of  his  au-  ■'*"»"*0'  •"' ' 
thority.  (Hay den  v.  Middlesex  Turnpike  Company y  10  Mas$.  j^^.^^' 
Rep.  397.  403.  Sewally  J.)  The  delegation  of  authority  by 
the  company  must  be  within  its  corporate  powers.  How  does 
it  appear  that  D.  was  the  agent  of  the  defendants  ?  He  must 
be  appointed  by  deed,  by  an  instrument  under  the  corporate 
seal,  or  by  some  resolution  or  by-law  of  the  company.  No 
appointment  under  seal  appears  in  this  case.  The  act  of  in- 
corporation gives  the  defendants  power  only  to  appoint  agents 
to  carry  into  effect  the  objects  of  the  corporation,  and  no  other ; 
and  the  by-laws  under  which  D.  is  supposed  to  derive  his  au- 
thority, did  not  authorize  him  to  make  this  4icceptance.  But  it 
Ib  said  that  D.  was  in  the  practice  of  making  such  acceptances, 
and  that  the  defendants  have  ratified  them ;  but  there  is  no  evi- 
dence of  a  ratification  of  any  acceptance  not  made  on  an  actual 
deposit  of  goods ;  and  the  supposed  adoption  appears  to  have 
been  made  without  a  knowledige'of  the  actual  circumstances. 

2.  This  bill  was  founded  in  an  usurious  agreement.  It  was 
originally  made .  for  the  accommodation  of  Oi  ii.,  and  with  a 
view  to  enable  him  to  go  into  the  city  and  raise  money  upon  it. 
It  comes  within  the  principle  decided  by  the  Court,  in  the  case 
of  Dunham  v.  Dey^  (13  Johns*  Rep,  40.^  If  the  doctrine  con- 
tended for  on  the  part  of  the  plaintiff  is  to  prevail,  the  legis- 
bture  might  as  well  repeal  the  act  against  usury,  for  nothing 
can  be  easier  than  to  evade  it.  The  declaration  of  Lord  Mans- 
field,  in  Floyer  v.  Edwards,  ♦(Cony.  1 14.)  "  That  where  the  [  *  52  | 
real  truth  is  a  loan  of  money,  the  wit  of  man  cannot  find  a  shift 
to  take  it  out  of  the  statute  "  would  prove  an  idle  sayins.  This 
was  a  mere  accommodation  bill,  and  after  the  bank  had  refused 
to  discount  it,  O.  iZ.  carried  it  to  a  broker  to  raise  money  on 
it,  at  2  1-2  per  cent,  per  month,  and  the  broker  went  to  the 
plaintiff,  and  got  it  discounted  at  1  1-2  per  cent,  per  month. 
The  sale  of  a  note  in  the  m^ket  is  a  mere  evasion  of  the  statute, 
a  mere  cover  for  an  usurious  loan.  {Jones  v.  Hake,  2  Johns. 
Cas.  60.  Wilkie  v.  Roosevelt,  3  John^  Cos.  66.  206.^  Put- 
ting one's  name  on  a  note,  for  the  mere  purpose  of  renaering  it 
negotiable,  and  to  facilitate  the  usurious  loan,  is  a  shift  and  eva- 
sion of  the  law.  But  it  is  said,  that  the  defendants  cannot  avail  ^ 
themselves  of  this  subsequent  usurious  transaction  with  a  third 
person,  to  avoid  the  payment  of  their  acceptance^  The  defence 
may  be  made  against  any  person  who  comes  into  Court  with 
impure  hands,  and  tainted  with  usury.  If  the  endorsement  for 
an  usurious  loan  is  void,  the  holder  can  make  no  tjtle  through 
that  endorsement.  If  the  endorsee  cannot  recover  against  his 
endorser,  on  account  of  the  usury,  how  can  he  maintain  an  ac- 
tion against  the  maker  or  acceptor  ? .  Though  the  bill  were  bona 
fide  in  its  origin,  yet  if  it  was  endorsed  to  the  plaintiff  for  an 
usurious  consideration,  he  can  never  recover  from  any  party,  for 
he  must  derive  his  title  through  that  endorsement,  which  is  ille- 
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ALBAIVY.  gal  and  void.  -  The  bill  never  existed  as  an  eflfective  and  n^o- 
january^is.  fiable  instrument,  until  it  was  passed  to  the  plaintiff.  An  ac- 
commodation  note,  or  bill,  has  effective  or  legal  existence  only 
when  it  is  transferred  to  a  bona  fide  holder.  If  it  is  once  estab- 
lished that  the  names  appearing  on  the  note  were  lent  for  ac- 
commodation, it  maizes  no  difference  what  is  the  number  of  ear 
dorsers,  on  whether  the  transaction  assumes  the  shape  of  an 
acceptance  or  not.  The  form  of  the  instrument,  or  the  number 
of  names  on  it,  cannot  change  the  real  character  of  the  tiunsao- 
tion.  The  plaintiff  is  an  usurious  lender  of  money,  not  a  pur- 
chaser in  the  market.  The  distinction  set  up,  as  to  an  innocent 
and  bona  fide  holder,  cannot  avail  him  who  is  the  usurer.  If 
the  instrument  be  originally  usurious,  or  if  the  bona  fide  holder 
[  *  53  ]  must  derive  hb  title  *through  an  usurious  endorsement,  it  is 
equally  void  against  him. 

Spbnckr,  J.,  delivered  the  opinion  of  the  Court.  The 
grounds  on  which  the  defendants  resist  the  payment  of  the  bill, 
in  this  case,  are,  1st.  That  Noyes  Dnrliw^  the  defendants' 
agent,  exceedecih  his  authority  in  accepting  the  bill.  2d.  That 
the  bill  is  usurious. 

This  case  has  been  twice  argued,  and,  the  last  time,  by  the 
direction  of  the  Court.  The  second  argument  has  been  con- 
fined to  the  last  point,  whether  the  bill  was  void  for  usury.  The 
Court  entertained  no  doubts  on  the  first  point,  and  the  second 
argument  has  removed  all  doubts  upon  the  second. 

1.  The  defendants^  are  a  corporation,  and  had,  it  appears, 
duly  constituted  Darling  their  general  agent.  It  has  been  strongly 
urg^,  that  under  the  act  incorporating  this  company,  (sess.  36. 
ch.  150«)  they  could  neither  draw  nor  accept  bills  of  exchange. 
Their  power  is,  undoubtedly,  limited.  They  are  required  to 
employ  their  stock  solely  in  advancing  money,  when  required, 
on  goods  and  articles  manufactured  within  the  United  States^ 
and  the  sales  of  such  goods  and*  articles  on  commission.  The 
acceptance  of  a  bill  is  an  engagement  to  pay  money  ;  and  the 
company  may  agree  to  pay  or  advance  money,, at  a  future  day, 
and  they  may  engage  to  do  this  by  the  acceptance  of  a  bill. 

The  contract  between  Herman  Buggies,  the  drawer  of  the 
^  bill,  and  Darling,  as  agent  to  the  defendants,  is,  that  he  will 

accept  the  bill^  and  that  collateral  security  shall  be  given  by 
Ruggles  for  the  return  or  payment  of  it ;  but,  as  a  considera- 
tion for  the  accommodation  afforded  by  the  acceptance  of  the 
bill,  he  was  to  pftce  in  the  hands  of  the  defendants'  agent  100 
hogsheads  9f  domestic  distilled  spirits  for  sale  on  commission, 
and  as  a  further  security  for  the  acceptance.  I  perceive  no 
objection  arising  from  the  act  of  incorporation,  to  the  advance 
of  money,  or  the  acceptance  of  a  bill,  on  an  agreement  to  de- 
posit goods  or  articles  of  domestic  manufacture.  The  legis- 
lature have  not  inhibited  this ;  nor  have  they  required  that  the 
goods  should  be  delivered  to  the  company  prior  to  their  advan 
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cing  money  on  them.     Such  a  requirement  *would  be  impolitic     ALBANY, 
and  embarrassing  to  the  manufacturer  and  the  company.  January,  isis. 

The  point  principally  insisted  on  is,  that  the  agent  exceeded        ^^^^ 
his  particular  instructions,  as  regards  the  acceptance  of  this  bill,  v. 

the  rum  not  having  been,  in  fact,  deposited.  The  by-laws  of  the  Commwsioit 
corporation  have  been  produced,  and  they  certainly  do  not  con- 
fer on  the  agent  the  power  of  accepting  bills,  on  an  expected 
ilelivery  of  goods.  But  it  is  proved  that  Darling  was  the  gen- 
eral agent  of  the  defendants,  and  that  he  was  in  the  habit  of  ac- 
cepting bills,  which  the  company,  afterwards,  paid,  under  the 
like  circumstances.  It  further  appears,  that  the  acceptance  in 
question  was  entered  in  the  books  of  the  company  in  the  usual 
manner  df  all  other  acceptances. 

The  distinction  is  weU  settled  between  a  general  and  a  spe- 
cial agent.  As  to  the  former,  the  principal  is  responsible  for 
the  acts  of  the  agent,  when  acting  within  the  general  scope  of 
his  authority,  and  the  public  cannot  be  supposed  eoonusant  of 
any  private  instructions  from  the  principal  to  the  agent ;  but 
where  the  ao;ency  is  a  special  and  temporary  one,  there  the  prin- 
cipal is  not  bound,  if  tRe  agent  exceeds  his  employment.  In 
FcToi  V.  Harrison,  (3  Term  Rep.  160.)  Ashkurst,  J.,  takes  the 
distinction  stated ;  and  he  exemplifies  it,  by  putting  two  cases. 
He  says,  if  a  person  keeping  livery  stables,  and  having  a  horse 
to  sell,  direct  his  servant  not  to  warrant,  and  the  servant,  never- 
theless, warrants  him,  still  the  master  would  be  liable  on  the 
warranty,  because  the  servant  was  acting  viithm  the  general 
scope  of  his  authority.  Agcdn ;  he  says,  if  the  owner  of  a  horse 
were  to  send  a  stranger  to  a  fair,  with  express  directions  not  to 
warrant  the  horse,  and  the  latter  acted  contrary  to  the  orders, 
the  purchaser  could  only  have  recourse  to  the  person  who  sold 
the  horse,  and  the  owner  would  not  be  liable  on  the  warranty ; 
because  the  servant  was  not  acting  within  the  scope  of  his  em- 
ployment. In  Oibson  v.  Colt  and  others,  (7  Johns.  Rep.  393.) 
this  Court  recognized  the  distinction  between  a  special  and  gen- 
eral agent,  as  laid  down  in  Fenn  v.  Harrison^  to  be  founded  on 
just  and  reasonable  principles,  with  the  observation,  <^  that  the 
limitation  to  the  powers  of  a  general  and  known  agent,  cannot 
be  known,  unless  specially  ^communicated,  and  third  persons  [  *  ^^  ] 
ought  not  to  be  affected  by  any  private  instructions."  The  same 
principle  was  recognized  by  Lord  Kenyon,  in  Runoutst  v.  Uitch- 
eUy  (3  Esp.  R^.  64.  )  and,  again,  by  Lord  J^enborough,  in 
Whitehead  v.  iMckett,  (15  East,  407.)  It  makes  no  difference, 
that  the  defendants  were  a  corporation ;  for  it  is  settled,  that 
they  may  be  bound  by  the  acts  of  their  agents,  in  the  same 
manner  as  private  individuals. 

I  abstain  from  mentioning  several  incidental  facts,  which  go 
to  confirm  the  position,  that  the  defendants  considered  and 
treated  Darling^s  acts  as  binding  on  them. 

3.  The  second  point  vms  not  free  from  doubt,  and,  as  has 
been  observed,  led  to  the  re-argument  of  the  cause.    The  doubt 
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ALBANY,     m  the  minds  of  some  of  the  judges  has  been  removed,  by  a  more 

^^^^![^,.m^^  precise  ascertainment  of  a  fact ;  it  was  doubted,  whether  Oliver 

MvsK        Ji'Jggl^^y  the  payee  of  the  bill,  was  not  a  mere  dramatis  persona^ 

^     ^'  and  whether  he  could,  after  the  acceptance  of  the  bill,  have 

Goaf  MISSION.  •    *   •       J  -^  -A        TT  r  1  •      *• 

Co.  mamtamed  a  suit  upon  it.  Upon  a  more  careful  examination 
of  the  case,  we  see  no  reason  to  doubt,  that  the  bill,  whilst  in 
his  hands,  and  before  it  was  discounted  by  the  plaintiff,  at  a 
higher  rate  than  the  legal  interest,  was  a  perfect  and  available 
bill,  and  that,  when  it  became  due,  he  could  have  maintained  an 
action  upon  it,  against  either  of  the  defendants,  or  Herman 
Ruggles,  the  drawer.  This  appears  to  the  Court  to  be  the  true 
test,  in  distinguishing  between  a  case,  where  the  discount  of  a 
bill,  at  a  higher  premium  than  the  legal  rate  of  interest,  will  ren- 
der the  transaction  legal,  by  considering  it  the  purchase  of  a  bill, 
already  perfect  and  available  to  the  party  holding  it,  and  where  it 
will  be  illegal,  as  a  usurious  loan  of  money.  The  principle  is 
too  well  settled  to  be  questioned,  that  a  bill,  free  from  usury,  in  its 
concoction,  may  be  sold  at  a  discount,  by  allowing  the  pur- 
chaser to  pay  less  for  it  than  it  would  amount  to  at  the  legal 
rate  of  interest,  for  the  time  the  bill  has  to  run.  The  reason 
is  obvious :  as  the  bill  was  free  from  usury,  between  the  imme- 
diate parties  to  it,  no  after  transaction  with  another  person  can, 
as  respects  those  parties,  invalidate  it.  And  I  take  it  to  be 
equally  clear,  that  if  a  bill,  or  note,  be  made  for  the  purpose  of 
raising  money  upon  it,  and  it  is  discounted  at  a  higher  premium 
[  '  56  ]  than  the  *legal  rate  of  interest,  and  where  none  of  the  parties 
whose  names  are  on  it,  can,  as  between  themselves,  maintain  a 
suit  on  the  bill  when  it  becomes  mature,  provided  it  had  not 
been  discounted,  that  then  such  discounting  of  the  bill  would 
be  usurious,  and  the  bill  would  be  void.  I  have  no  doubt  that 
Herman  xiuggles  could,  in  no  event,  have  maintained  a  suit  on 
this  bill.  The  contract  between  him  and  Darling  bound  him 
either  to  deliver  up  the  bill  to  be  cancelled,  long  before  it  would 
become  due  by  the  terms  of  it,  or  to  pay  Darling  the  amount  of 
the  bill.  And  it  would  make  no  difference,  as  to  the  question 
.  of  usury,  that  an  attempt  was  made  to  get  it  discounted,  at  a 
legal  rate  of  interest,  by  presenting  it  to  a  bank.  Had  it  ap- 
peared that  Oliver  Raggles  had  no  interest  in  the  bill,  but  had 
merely  lent  his  name  for  the  accommodation  of  Herman  Ryg- 
gles,  the  Court  have  no  hesitation  in  saying,  that  the  plaintiff's 
purchase  of  the  bill  would  have  been  usurious,  and  that  he  could 
not  have  recovered  upon  it ;  because,  until  such  purchase,  the 
bill  would  have  been  mere  waste  paper,  and  it  would  have  had 
no  existence,  or  been  available,  until  the  plaintiff  acquired  his 
title,  and  that  title,  being  contaminated  and  infecting  the  bill, 
would  be  invalid  as  against  all  the  parties  to  it.  (3  Johns,  Cas. 
69.  206.     2  John^.  Cas.  60.) 

It  has  been  said,  that  Oliver  Ruggles,  for  aught  that  appears, 
^  was  the  holder  of  this  bill  in  his  own  right,  and  could  have 

maintained  a  suit  to  enforce  its  payment,  when  it  came  to  matu- 
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rity,  against  the  acceptor  and  drawer,  had  it  never  been  dis-  Albany, 
counted  by  the  plaintiff;  and  then,  it  follows,  that  the  drawer  ^^^'^fj^^ 
and  acceptor,  in  a  suit  by  the  endorsee,  have  nothing  to  do 
with  the  consideration  paid  for  the  bill,  by  such  endorsee  to  the  """V.' 
drawer.  They  are  bound  to  pay  the  bill ;  but,  as  respects  the  Waddiwotoit. 
payee,  and  first  endorsee,  if  he  be  sued  by  his  immediate  en- 
dorser, it  will  be  competent  for  him  to  show  the  real  considera- 
tion paid ;  and  if  it  be  less  than  tly  face  of  the  bill,  and  the  le- 
gal interest  for  the  time  the  bill  had  to  run,  then  he  can  claim 
to  have  the  difference  deducted.  (Braman  v.  Hess,  13  Johns, 
Rep.  52.) 

Judgment  for  the  plaintiff. 

•N.  B.  In  a  suit  of  Munn  v.  Herman  Ruggles,  the  same        [  *  ^7  ] 
judgment  was  entered.     And  in  the  suit  of  the  same  plain- 
tiff against  Oliver  Ruggles,  a  judgment  was  given  for  4,362 
dollars  and  75  cents,   with  interest  from   the   2dth   day   of 
ApHl,  1814. 


Nathaniel  L.  &  Georgje  Griswold  against  Henrx  & 

Joshua  Wapdington, 

THIS  was  an  action  of  assumpsit,  on  the  capias  in  which  ^  partnership 
the  defendant,  Joshua  Waddington,  -was  taken.  The  cause  80Drresi<iii/^in 
was  tried  before  Mr.  J.  Van  Ness,  at  the  New-York  situnss,  '^o    .d'«rereni 

■hT  L         lot/y  countries.  .    for 

in  JSOVemaer,  IblO.  commercial p«r 

The  defendant  Joshua  Waddington  was  an  American  citizen,  po«««»  '«•  /j' 
residing  in  New-York,  and  the  defendant  Henry  Waddington,  if^of?^  Ar/n 
a  British  subject,  residing  in  London.  The  defendants  had  ^®'!™*V*^'^;  *'> 
been  in  partnership  together,  and  carried  on  their  business  at  of^warVtwrcn 
London,  under  the  firm  of  Henry  Waddington  &f  Co. ;  and  at^  ^o««  coumries ; 
Ntw-York,  under  the  firm  of  Joshua  Waddington  ^  Co.  The  S'alafcof war°is 
^aintifis  were  citizens  of  the  United  States,  resident  in  NeW"  ^^reniXer illegal 
lorky  and  the  demand  sought  to  be  recovered  in  this  action,  between"^^"the 
was  a  balance  of  account  arising  on  transactions  between  the  subjects  and  cit- 
plaintiffs  and  Henry  Waddington,  or  the  firm  of  H.  Wadding--  Jic  nations. ' 
ton  Sf  Co,,  during  the  late  war  between  this  country  and  Great  J[.  ?"^*'  p"^" 
Britain.  Evidence  was  produced  on  the  part  of  the  defendants  byTtsovnT^miN 
to  show  that  a  dissolution  of  the  partnership  between  them  took  ^*°^  during  Uie 
place  on  the  31st  of  December,  1812,  anterior  to  the  transactions  ence  of  the^r 
in  question,  but  there  was  no  proof  that  any  public  notice  of  fjj*'^^**^'  jj*^'^ 
dissolution  had  been  given,  or  that  the  fact  was  generally  known,  gitif^^ifbHe 
or  known  to  the  plaintiffs.  The  plaintiffs,  to  prove  the  exist-  JSutionl  *' 
ence  of  a  partnership,  produced  an  affidavit  made  by  J.  Wad^     The    death, 

insanity,         or 
bankruptcy  of  a  partner,  works  a  dissolution  of  the  partnenbip.  (a) 

la)  S.  P.  P.    8.  C.  in  error,  16  Johns.  Rep,  438.    Seaman  ▼.  Waddington,  Id.  510. 
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ALBANY,     iington  in  the  District  Court  of  the  southern  district  of  JVeu^ 
Janoary,  1818.  York,  on  the  9th  of  Marcky  1813,  annexed  to  a  petition  pre- 
^"^'^^^^'^'^^  sented  to  that  Court  for  the  *purpo8e  of  obtaining  a  remission 
V.  of  the  forfeiture  and  penalties  incurred  by  the  importation  of 

Wadphwtow.  goods  from  England  by  /.  Waddington  fy  Co.  in  the  year  1812, 
pursuant  to  the  act  of  Congress  of  the  2d  of  January,  1813,  in 
which  he  stated,  '<  that  the  said  firm  of  J.  Waddington  fy  Co. 
is  composed  of  this 'deponent,  JET.  Waddingtonj  and  A  iS^.  New^ 
by,  who  are  all  citizens  of  the  United  States,  and  that  their 
business  is  conducted  in  Oreat  Britain  by  the  said  H.  Wad^ 
dington,  who  also  conducts  the  firm  of  If.  fVaddvngton  fy  Co. ; 
which  last-mentioned  firm  is  composed  of  himself  and  this  de- 
ponent." It  was  stated  by  the  attorney  who  drew  the  petition 
and  affidavit,  that  he  had  no  particular  instructions  from  the 
defendant  J.  Waddington,  and  that  he  had  several  petitions  to 
prepaj'e  at  that  time,  which  the  parties  were  anxious  to  get  for* 
ward,  and  which  occasioned  a  great  press  of  business. 

The  case  contained  letters,  bills  of  exchange,  and  accounts, 
{ihowing  the  particulars  of  tlie  transactions  on  which  the  claim 
of  the  plaintiflX  was  founded,  and  evidence  •offered  as  to  the 
permission  of  the  government  of  the  United  States  to  its  citizens 
to  write  letters,  and  to  remit  bills  of  exchange  to  Great  Britain, 
during  the  late  war,  which  was  objected  to,  but  admitted ;  and 
the  evidence  of  witnesses  offered  to  show  the  modem  practice 
and  usage  of  nations  as  to  this  kind  of  intercourse,  which 
was  objected  to,  and  overruled  by  the  judge.  But  it  is  neces- 
sary to  state  those  facts  only  which  relate  to  the  points  decided 
by  the  Court. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  17,757  dollars 
and  9  cents,  subject  to  the  opinion  of  the  Court,  on  a  case 
made,  with  liberty  to  either  party  to  turn  the  case  into  a  special 
verdict,  with  power  to  the  Court  to  grant  a  new  trial,  or  a 
venire  de  novo. 

Griffin,  for  the  plaintiff.  The  existence  of  a  copartnership 
between  the  defendants,  at  the  time  when  war  intervened  be- 
tween the  United  States  and  Great  Britain,  will  not  be  denied. 
(1.)  Was  that  partnership  dissolved  by  the  war,  or  otherwise, 
before  the  plaintiff's  right  of  action  accrued  ?  There  is  no  le- 
^  •  59  ]  gal  evidence  of  a  dissolution.  The  *letters  between  the  part- 
ners were  not  competent  evidence  of  such  a  fact.  They  are 
not  even  admissible  to  support  any  equitable  defence.  This 
Court  will  not  be  influenced  by  equitable  considerations. 
There  is  no  peculiar  hardship  in  the  case,  as  regards  J.  Wad- 
dington. The  plaintiffs  had  long  dealt  with  the  firm,  and  must 
have  relied  much  on  the  credit  of  the  partner  here.  A  partner- 
ship, though  dissolved  by  mutual  consent,  between  the  parties, 
may  still  exist  as  it  regards  third*  persons,  unless  some  act  is 
done  to  make  known  the  dissolution  to  the  rest  of  the  world. 
The  manner  in  which  this  is  to  be  done  has  been  much  dis- 
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cussed.    It  is  now  settled,  that  there  must  be  a  notice  in  the     Albany. 
gazette  to  all  the  world;  and  a  special  notice  to  all  persons  J"»»^»  ^^la 
who  have  been  in  the  habit  of  dealing  with  the  firm.     (Ketcham  ^^^^^^^^^^^ 
y.  CSarkf  6  Johns.  Rep.  144.     Lansing  v.  Gaine  Sf  Ten  Eycky  v. 

8  Johns.  Rep.  300.)  That  any  such  notice  has  been  given,  or  Waddikotom. 
that  there  has  been  a  dissolution,  de  facto^  of  the  partnership, 
will  not  be  pretended.  Then  the  question  is,  Did  the  interven- 
tion of  the  war,  ipso  facto ^  and  of  course,  put  an  end  to  the  co- 
partnership ?  War,  unhappily  for  mankind,  is  an  event  of  very 
frequent  occurrence ;  but  we  do  not  find  it  mentioned  iir  any 
adjudged  case,  or  enumerated  by  any  elementary  waiter,  among 
the  causes  of  a  dissolution  of  the  contract  of  copartnership. 
Dcaihy  bankruptcy^  insanity^  decree  of  a  Court  of  equity  on  the 
ground  of  misconduct  of  one  of  the  partners,  are  the  only  causes 
of  dissolution  mentioned  in  the  books.  If  there  is  not  to  be 
found,  in  any  volume  of  reports,  nor  in  any  treatise  on  the  law 
of  partnership,  in  En^land^  France^  or  Holland,  a  dictum  in  sup- 
port of  the  position  that  war  dissolves  this  contract,  it  must  be 
a  f  troDg  circumstance  in  support  of  thexlaim  of  the  plain tifis. 
**  Non-usage,"  says  Lord  Cokey ''  where  there  is  no  example,  is 
a  great  intendment  that  the  law  will  not  bear  it."  {Co.  Litt. 
81,  b.)  Partnerships  between  citizens  of  different  countries,  as 
between  the  merchants  of  England^  bhA  of  Holland,  of  Spain 
and  Portugal^  must  have  been  frequent  during  wars  between 
the  respective  countries.  The  continuance  of  partnerships  be- 
tween the  subjects  of  two  countries,  after  war  has  intervened,  is 
recognized  in  the  English  reports,  without  any  animadversion ; 
and  bad  they  been  *deemed  unlawful  and  void,  they  would  not  C  *  ^  J 
have  been  passed  over  without  some  reprehension.  In  the  case 
of  JUfCmnel  v.  Hector,  (3  Bos.  fy  Pull  Rep.  113.)  in  the  C. 
B.  (in  1802,^  though  it  was  decided  that  a  petition  by  a  British 
subject,  resident  in  England,  for  a  partnership  debt,  where  his 
partners,  who  were  also  British  bom  subjects,  resident  in  the 
enemy's  country,  would  not  support  a  commission  of  bank- 
rutcy,  yet  there  is  not  the  least  suggestion  that  the  contract  of 
partnership  was  unlawful,  or  had  ceased  to  exist  in  consequence 
of  the  war.  In  Fayle  v.  Bourdillon,  (3  Taunt.  Rep.  646.)  the 
agents  who  effected  a  policy  of  insurance  on  a  licensed  voyage, 
broij^ht  an  action  on  the  policy,  and  averred  the  interest  to  be  in 
three  partners  in  trade,  one  of  whom  resided  in  Glasgow,  and 
the  other  in  the  country  of  the  enemy  of  Great  Britain.  Shep- 
herd and  Vaughan,  arguendo,  for  the  plaintiffs,  lay  down  the 
position,  which  is  not  contradicted  by  the  counsel  for  the  de- 
fendant, nor  by  the  Court,  that  a  British  subject,  though  resi- 
dent in  an  enemy's  country,  may  still  be  a  subject,  for  all  the 
purposes  of  being  &  partner  in  a  house  of  trade  in  Great  Britain, 
and  of  trading,  as  from  that  house ;  as  he  may  be,  on  the  other 
hand,  an  alien  enemy,  so  far  as  he  mixes  himself  with  the  com- 
mercial transactions  of  a  house  of  trade  in  an  enemy's  country ; 
and  that  the  partnership  firm  in  Great  Britain  might  lawfully 
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ALBANY,    import  the  goods  or  insore  them,  though  the  same  would  not  be 

January,  1818.  ]awful  in  the  paitDership  firm  at  Gothenburgk. 

^"^^^^^^^^^      Again ;  we  find  cases  of  joint  shipments,  made  by  one  partner 
V.  residing  at  home,  and  the  other  partner  resident  abroad,  in  Uie 

WiDDiifCToir.  enemy's  country,  where,  in  case  of  capture,  the  share  of  the 
partner  residing  in  the  enemy's  country  ^as  been  condemned, 
and  the  share  of  the  other  putner  acquitted  ;  thefeby  recogni- 
zing a  joint  or  copartnership  interest,  existing  during  the  war, 
between  persons,  one  of  whom  is  in  the  enemy's  country 
rrhe  Citto,  3  Rob.  Adm.  Rep.  38.  The  FrancU,  1  OalUs*t 
Rep.  618.  per  Story,  J.,  affirmed  on  appeal,  8  Cranehj  335.) 
In  the  case  of  the  Jonge  Klassina,  (5  Rob,  Adm.  Rep.  297.) 
though  not  a  case  of  partnership,  yet  %r  WiMam  Skitt  says, 
that  '<a  man  may  have  mercantile  concerns  in  two  countries ; 
and  if  he  acts  as  a  merchant  of  both,  he  most  be  liable  to  be 

[  *  61  ]  considered  as  a  *subject  of  both,  with  r^ard  to  the  transactions 
originating  respectively  in  those  countries."  Mr.  ilovic,  in  that 
case,  had  a  great  manufacturing  establishment  at  Birmingham. 
%nd  had  obtained  a  license  to  import  certain  goods  from  Hol- 
land, where  he  had  a  mercantile  estabfishment,  under  the  firm 
of  Ravie  fy  Co.,  of  Amsterdam.  Though  it  was  held,  that  the 
license  did  not  extend  to  protect  shipments  in  the  name  of  Ra- 
vie fy  Co.,  yet  there  is  not  the  least  suggestion  as  to  the  opera- 
tion of  war  on  such  commercial  connections  in  an  enemy's 
country.  Ckitty,  in  his  lYeatise  on  the  Law  of  Nations,  &c. 
referring  to  the  cases,  la3rs  it  down  as  a  general  rule,  that  the 
maintaining  a  mercantile  Connection,  or  conmieroial  establish- 
ment, in  a  hostile  country,  merely  renders  the  property,  con- 
nected with  that  establishment,  liable  to  seizure :  he  does  not 
say  that  such  a  connection,  or  partnership,  is  illegal,  and,  iwo 
facto,  void.  In  the  case  of  Ten  Eyck  v.  Seaman,  as  decided  in 
the  Court  of  Chancery,  on  the  31st  day  of  July,  1799,  Chan- 
cellor lAvingston  held,  that  the  war  (of  1776)  between  Chreat 
Britain  and  the  United  t^ates  did  not  dissolve  the  partnership, 
and  decreed  that  Seaman  should  account  to  his  partner.  Tin 
Eyck;  and  this  decree  was  never  reversed.  (The  counsel  read 
a  MS.  note  of  the  case.) 

Again ;  the  defendants,  notwithstanding  the  intervention  of 
the  war,  elected  to  continue  their  partnership,  at  all  events,  to 
January,  1813;  and  the  affidavit  of  H .  ^.,  made  in  March y 
1813,  shows,  in  addition  to  the  letters,  that  the  partnership  was 
still  subsisting.  This  written  declaration,  under  the  oath  of  the 
party,  is  the  highest  possible  evidence  of  the  fiict.  It  is  stronser 
even  than  that  of  a  record.  There  cannot,  then,  be  the  slight- 
est doubt  of  the  continuance  of  the  partnership,  and  the  want 
of  any  advertisement  or  notice  of  its  dissolution,  is  additional 
evidence  of  its  continuance. 

Does  a  war,  then,  vi  et  armis,  dissolve  a  partnership  which 
the  parties  have  agreed  shall  continue,  notwithstanding  the  war? 
If  the  war  has  that  operation,  it  must  be  either  to  protect  the 
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inlerest  of  the  individual  citizen^  or  from  principles  of  public     ALBANY, 
policy^     individuals   are   the  best  judges  of  their  own  inter-  '""^'y*  **** 
ests,  and  if  tliey  elect  to  continue  such  a  connection,  ther^  is  ^q^J^^^^^^ 
no  reason  for  compelling  them  to  dissolte  *it.     On  what  prin-  v. 

ciple  of  public  policy  is  such  accxitract  to  be  destroyed?  Pub-  Wadmsctoj*. 
Uc  policy  may  demand  a  prohibition  of  all  trade  with  the  [  ''^  t3.;i  j 
enemy.  It  may  forbid  iatercourse.  But  if  partners  elect  to 
continue  their  connection,  under  all  the  disadvantages  of  a  state 
of  war,  and  subject  to  all  the  consequences  which  may  arise,  in 
case  of  a  violation  of  the  allegiance  they  owe  to  their  respective 
countries,  why  may  they  not  be  permitted  to  take  the  chance 
of  war,  and  share  the  eventual  profit  or  loss  ?  Private  contracts, 
especially  those  of  partnership,  are  solemn  things ;  and  though 
private  rights  must  yield  to  public  necessity,  yet  that  necessity 
nmst  be  of  the  most  imperious  nature.  Commercial  intercourse 
betweep  nations,  of  which  partnerships  form  important  links, 
has  a  most  powerful  influence  in  softening  the  asperities  and 
mitigating  the  evils  of  war,  that  greatest  of  all  human  calamities. 
All  conmiercial  intercourse  that  does  not  interfere  with  bellige* 
rent  rights,  and  which  must,  of  necessity,  be  extremely  limited,^ 
ouglK  to  be  tolemted,  notwithstanding  the  war.  And  the  evi- 
dence, in  this  case,  shows  that  our  government  have  allowed 
letters  and  biUs  of  exchange  to  be  remitted  to  BrUish  subjects, 
during  the  war.  Many  practices,  formerly  deemed  lawful  in 
war,  have  been  abr<M;atea,  as  cruel  and  inconsistent  with  the 
manners  of  a  more  enlightened  and  civilized  age.  It  is  true, 
that  Bmchershoecky  in  his  treatise,  advocates  the  rights  of  war, 
in  all  their  extent.  It  is  a  treatise  by  the  hand  of  a  master,  but, 
like  the  laws  of  Dracoy  it  is  written  in  blood.  With  that  writer, 
every  thing  is  lawful  against  an  enemy ;  the  use  of  poison,  fraud, 
and  deceit  of  every  kind.  He  admits,  that  the  conqueror  has 
the  power  of  life  and  death  over  the  vanquished ;  fiiay  put  his 
prisoners  to  death,  or  reduce  them  to  slavery.  Vattel  and 
Martens  are  of  a  contrary  opinion.  Lord  Ch.  J.  Eyr€,  in  Spa- 
renburgh  v.  Bamsatyne^  (1  Bos.  fy^PtJL  170.)  says,  <^  Modem 
civilization  has  introduced  ffreat  qualifications  to  soften  the 
rigors  of  war ;  and  allows  a  &gree  of  intercourse  with  enemies, 
and  particularly  with  prisoners,  which  can  hardly  be  carried  oa 
witliout  the  assistance  of  our  Courts  of  jusffce.  It  is  not,  there- 
fore, good  policy  to  encourage  those  strict  notions  which  are 
insisted  on,  contrary  to  morality  and  public  convenience."  *In  [  *  63  J 
dark  V.  Morey,  (10  Johns.  Rep.  69.)  Kent,  Ch.  J.,  says,  "  The 
rigor  of  the  old  rules  of  war  no  longer  exists,  as  BynJcershoeck 
admits,  when  wars  are  carried  on  with  the  moderation  which 
the  influence  of  commerce  inspires."  Again ;  since  the  time 
of  Grotiusy  continued  and  succe^ful  efibrts  have  been  made  to 
strengthen  justice,  to  restrain  the  intemperance  of  war,  and  to 
promote  the  intercourse  and  happiness  of  mankind."  It  will, 
perhaps,  be  said,  on  the  othei  side,  that  to  allow  this  commercial 
intercourse,  relaxes  the  sinews  >f  war,  diminishes  patriotism,  and 
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ALBANY,     encourages  or  facilitates  traitorous  correspondence  with  the  ene* 
Jvmary,MB.  ^y^    g^^  what  harm  can  result  from  a  partnership  between  a 
Gbuwold    manufacturer  of  Birmingham,  and  another  in  Pennsylvania ;  or 
▼.  between  a  farmer  of  Devonshire,  and  one  in  Massachusetts  7 

Waodivotoh.  j)Qgg  ^j^p  dissolve  all  kinds  of  copartnership  between  the  sub- 
jects of  belligerent  powers?  Does  it  suspend  or  destroy  the 
matrimonial  contract?  Cannot  a  husband  correspond  with, 
or  afford  support  to  his  wife,  residing  in  the  country  of  hLs 
enemy  ? 

Again ;  it  will  be  said,  all  trade  with  an  enemy  is  unlawful. 
Trading  with  an  enemy  consists,  (1st.)  in  buying  from  an  ene- 
my, as  in  Potts  v.  Belly  (8  Term  Rep.  548.)  and  the  Hoop,  (1 
Rob.  Adm.  Rep.  165.)  (^0  In  selling  to  an  enemy,  as  in  2 
Roll.  Abr.  173,  referred  to  by  Lord  Mansfield,  in  Gist  v.  Mason, 
(1  Term  Rep.  84.)  who  says,  he  knew  of  no  case  which  pro- 
hibited even  a  subject  from  trading  with  the  enemy,  except  two, 
the  short  note  in  Roll.  Ab.  and  a  case  referred  to  by  Lord  Hard- 
wicke  in  King  William^ s  time,  of  carrying  com  to  the  enemy.  In 
Henkle  y.  Royal  Exchange  Assurance  Company,  (1  Vesey,  320.) 
Lord  Hardvncke  says,  ^'  No  determination  has  been,  that  insu- 
rance on  enemies'  ships  during  the  war  is  unlawful ;  it  might  be 
going  too  far  to  say,  all  trading  with  enemies  is  unlawful." 

(3.)  Where  the  trade  is  such  as  necessarily  leads  to  personal 
intercourse,  as  in  the  case  of  the  Rapid,  (1  Gallis,  Rtp.  295.) 
and  the  St.  Lawrence,  (1  Gallis,  Rep.  467.)  where  the  vessels 
were  fitted  out  here,  and  sent  to  the  enemy's  country.  But  a 
partnership  may  exist,  without  any  buying  from,  or  selling  to,  an 
enemy,  or  even  without  any  epistolary  or  personal  intercourse 
[♦64]  whatever  between  the  •parties  during  war,  if  they  have  suffi- 
cient confidence  in  each  other.  ^ 

Again ;  it  will  be  said,  that  no  contract  can  be  lawfully  made 
with  an  enemy.  There  is  a  wide  diflerence  between  saying, 
after  war  has  commenced,  that  no  contract  shall  be  entered  into 
with  an  enemy,  and  dissolving  a  contract  already  existing. 
Suppose  the  case  of  landlord  and  tenant ;  an  Englishman  hold- 
ing land  in  this  state,  under  an  act  of  our  legislature,  which  he 
has  leased.  Does  not  the  contract  continue  ?  Does  not  rent 
accrue  to  the  lessor^^  during  war,  though  the  right  of  action  to' 
enforce  the  payment  of  it  is  suspended  ?  {Bradwell  v.  Weeks, 
1  Johns.  Ch.  Rep.  206,  208.)  An  alien  enen^y,  who  is  com- 
pelled to  leave  Ine  country,  may  appoint  an  attorney  to  act  in 
his  name,  and  to  collect  debts, due  to  him  anterior  to  the  war. 
(I  Emerigon,  567.  Clark  v.  Morey,  10  Johns.  Rep.  69.  Bell  v; 
Chapman,  ibid.  183.)  The  power  of  attorney  is  not  revoked 
by  the  war;  and  an  agent  so  appointed,  may  sell  the  property  of 
his  principal  and  convert  it  ipto  money.  If  an  alien  enemy  may 
lawfully  have  an  attorney  or  agent  to  act  for  him,  why  may  he 
not  have  a  partner?  The  10th  article  of  the  treaty  of  the  19th 
November,  1795,  (2  V.  S.  L.  476.)  between  Great  Britain  and 
the  United  States,  declares,  that  neither  the  debts  due  to  indi- 
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?iduals  of  the  two  coiuttries^  respectively,  nor  moneys  in  the     Albany. 
public  funds,  nor  in  public  or  private  banks,  shaU,  in  the  event  ^.^^^!^\,^^ 
of  war,  be  sequestered  or  confiscated,  "  it  being  unjust  and  im-     griswolo 
politic,  that  debts  and  engagements,  contracted  and  made  by  v. 

mdividuals  having  confidence  in  each  other,  and  in  their  re-  w^'>"«''«* 
spective  governments,  should  ever  be  destroyed  or  impaired  by 
national  authority,  on  account  of  national  diflerenc^s."  This 
is  declaratory  of  the  sense  of  the  two  nations  of  the  modem 
law  on  the  subject :  it  is  one  of  the  permanent  articles  of  the 
treaty ;  and  being  prospective,  and  intended  to  have  its  opera- 
tion in  all  future  wars,  it  waB  not  abrogated  by  the  intervention 
of  the  late  war.  ( Vattely  B.  3.  ch.  10.  s.  175.  Levine  v.  Tay* 
lor,  12  Mass,  Rep.  8,  10.)  Suppose  the  defendants  to  be  bank- 
ers, keeping  their  banking-house  in  London,  the  shares  of  J. 
W,  in  such  house,  could  not  be  sequestered  or  confiscated. 
His  share  of  the  accruing  profits  of  the  business  could  not  *be  [*65  | 
forfeited,  nor  impaired  by  the  war ;  and  after  the  restoration  of 
peace,  he  miglit  file  his  biU  in  the  English  Court  of  Chancery 
for  his  share  of  the  profits,  which  would  be  decreed  to  be  paid 
to  him,  as  was  done  by  Cb.  lAvingstoUy  in  the  case  of  Ten  Jtyck 
▼;  Seaman.  As  it  regards  this  case,  the  defendants  were  mere 
bankers :  they  received  the  money  of  the  plaintiflf  on  deposit. 
The  claims  of  J»  W,  to  his  share  of  profits,  and  his  liabilities,  it 
is  true,  remain  suspended,  during  the  war ;  but  they  revive,  in 
foil  force,  on  the  return  of  peace.  The  same  treaty  oif  1794, 
(art.  526.)  provides,  that  in  case  of  rupture  between  the  two  nations, 
**  the  merchants  and  others,  of  each  nation,  residing  in  the  do- 
jninions  of  the  other,  shall  have  the  privilege  of  remaining  and 
continuing  their  trade  so  long  as  they  behave  peaceably,  and 
commit  no  ofience  against  the  laws."  ^^  And  in  case  the  re- 
spective governments  should  think  proper  to  order  them  to  re- 
move, twelve  months  are  allowed  f^  that  purpose,  for  their  re- 
moval with  their  families,  effects  and  property."  This  article, 
though  not  permanent,  shows  the  great  melioration  of  the  prac- 
tice of  nations  in  war,  under  the  influence  of  superior  civili- 
zation. 

2.  Was  there  any  illegality  in  the  transactions,  in  regard  to 
the  contract  on  which  this  action  is  founded,  which  ought  to 
defeat  the  plaintiff's  recovery  ?  This  is  a  most  ungracious  de- 
fence on  the  part  of  any  debtor.  It  was  not  unlawful  for  the 
plaintifls  to  direct  their  funds  to  be  placed  in  the  hands  of  the 
defendants,  or  to  remit  bills  to  them,  for  the  purpose  of  being 
collected.  The  gist  of  the  action  is  to  recover  money  received 
by  the  defendants,  to  the  use  of  the  plaintiffs.  (Here  the 
counsel  entered  into  an  examination  of  the  particulars  of  the 
transaction,  the  facts  and  arguments  as  to  which  it  is  not  thought 
necessary  to  state,  as  they  were  not  taken  notice  of  by 'the 
Court.)  The  following  cases  were  cited :  the  Samuel,  4  Rob, 
.  Jdm.  Rep.  233,  tVi  note.  2  Hen.  BL  378.  11  East,  265V  3  Bos. 
fy  PyJl  335.  1  Campb.  N.  P.  Rep.  65.  3  Campb.  N.  P.  Rep. 
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ALBANY,  303.  1  Bos.  fy  Pull.  170,  171.  345.  353.  8  Term  Rep.  562.  4 
ianimiy,  1818.  gurr.  2069.  1  Wm.  Bl.  633.  2  GaUison's  Rep.  210.  3 
^"'^^^^^^^  Johns.  Cases,  130.     3  Term  Rep.  418.  454.     5  Taunt.  181. 

V.  Couyer,  341. 

7*^^aV^^       •3.  The  judge,  on  the  trial,  admitted  improper  evidence,  and 
I    ^"  J         rejected  proper  testimony. 

Wells  and  T.  A.  Emmet,  contra.  (I.)  War,  by  that  state 
of  things  which  it  necessarily  produces,  ipso  facto,  dissolved  the 
contract  of  partnership.  A  partnership  implies  the  joint  exer- 
cise of  labor  and  skill,  as  well  as  the  joint  employment  of  capital, 
in  a  lawful  trade  or  business.  This  contract  may  be  dissolved 
by  its  own  limitation,  or  the  terms  on  which  it  was  created ;  by 
mutual  consent ;  by  an  act  inconsistent  with  the  partnership  ;  or 
by  the  operation  of  law,  or  the  happening  of  certain  events. 
Wherever  the  joint  skill  and  labor  which  were  to  be  exercised, 
or  the  funds  that  were  to  be  used,  for  the  mutual  beneftt  of  the 
partners,  can  no  longer  be  so  employed,  it  follows,  from  princi- 
ples of  natural  justice,  that  the  partnership  is  at  an  end. 
"Partnership,"  savs  Domat,  (B.  1.  l\t.  8.  sect.  5.  ri.  10,) 
"  whether  universal  or  partial,  may  be  dissolved," — "  not  only 
by  the  express  consent  of  all  the  partners,'  but  tacitly,  as  if  the 
commerce  in  which  they  dealt  happens  to  be  prohibited."  "  So, 
of  a  partnership,  the  commerce  of  which  ceases  to  be  free,  as  if 
the  partnership  was  for  the  farm  of  some  lands,  taken  by  the 
enemy  in  time  of  war."  {Ibid.  n.  11.)  Where  a  partnership 
is  dissolved  by  the  operation  of  law,  or  by  events  over  which 
the'  parties  have  no  control,  no  notice  of  that  dissolution  is  ne- 
cessary. Thus  the  death,  banJcntptcy,  or  lunacy,  of  one  partner, 
dissolves  the  contract.  In  case  of  death,  or  lunacy,  the  skill 
and  labor  of  the  deceased,  or  insane  partner,  is  taken  away  by 
the  visitation  of  Heaven.  In  the  case  of  bankruptcy,  the  joint 
fund  is  severed,  and  can  no  longer  be  employed  for  the  joint 
benefit  of  the  partners.  So,  a.  voluntary  assignment  by  one 
partner  of  his  interest,  produces  the  same  effect.  In  all  these 
cases,  the  law  works  a  dissolution,  and  where  it  does  so,  it  is 
legal  notice  to  all  the  world.  The  other  partner  is  not  bound 
to  give  any  notice  of  the  event  which  has  produced  such  disso- 
lution. The  principle  which  results  from  this  view  of  the  con- 
'  tract  is,  that  wherever  a  state  of  things  occurs,  inconsistent  with 
the  relative  rights  and  duties  of  the  parties,  there  is  an  end  to 
the  contract.  Wherever,  therefore,  by  operation  of  law,  part- 
I  *  67  ]  ners  cannot,  consistently  with  their  *duty,  or  from  physical  in- 
capacity, contribute  their  mutual  skill  and  labor  for  their  com- 
mon benefit,  the  contract  necessarily  ceases  to  exist.  fVar  puts 
an  end  to  the  contract,  because  all  intercourse,  at  least  of  a 
commercial  kind,  is  prohibited.  All  trading  with  an  enemy, 
without  .the  license  or  permission  of  the  government,  is  unlaw- 
ful. Constant  or  frequent  intercourse  between  the  parties,  is 
essential  to  the  due  management  of  their  joint  concerns.  The 
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lotiinate  and  close  connection  which  sabsists,  requires  a  concert     ALBANY, 
of  views,  a  constant  mutual  intelligence,  co-operation,  and  com-  ^*n"ary,  I8I8. 
munication.     During  war,  almost  aU  commercial  business,  to  be  ^^griswoTd' 
carried  on  with  safety  or  success,  demands  correct  information,  v. 

not  only  as  to  the  state  of  markets,  but  as  to  political  meas-  Waddimcto* 
ores  and  eYent«<,  and  the  op'eratioils  of  war.  The  sole  and 
exclusiYe  object  of  a  commercial  partnership  being  trade, 
the  intercoarse  between  the  partners  must  be  for  the  pur- 
poses of  trade.  If  trade  with  an  enemy  is  unlawful,  every 
tlung  subservient  to  that  object -must  be  also  unlawful.  If 
the  end  and  the  means  are  both  illegal,  the  contract  cannot 
legally  enst« 

Thq(  all  trade,  or  commercial  intercourse,  between  bellige- 
rents, is  unhwful,  we  shall  show,,  (I.)  from  the  pubKe  law  of 
nations;  (2.)  from  the  maritime  law  of  England;  (3.)  from 
the  common  law  of  England;  (4.)  from  the  law  of  the  United 
States  J  as  settled  by  the  highest  tribunals  of  the  country.  But 
we  shall  first  answer  some  aathorities  cited,  and  conclusions 
drawn  from  them  by  the  couns.^l  for  the  plaintiff.  In  M^Con- 
nel  V.  Hector^  (3  nos.  Sf  Puii,  113.)  this  question,  as  to  the 
l^ality  of  the  partnership,  did  not  arise.  The  point  was,  as  to 
the  sufficiency  of  the  debt  to  support  the  commission  of  bank-  * 
niptcy ;  and  it  is  a  principle  of  the  bankrupt  law,  that  the  com- 
mission cannot  be  supported,  unless  on  a  debt  which  can  be 
sued  for  in  a  Court  of  justice.  And  the  petitioning  creditor, 
being  one  of  three  partners,  two  of  whom  resided  in  the  enemy's 
country,  couH  not  maintain  an  action  during  war.  In  Fayh 
V.  BourdilloTiy  (3  Taunt.  546.)  the  position  relied  on  is  merely 
the  argument  or  opinion  of  counsel;  it  was  a  mere  question 
idKHit  a  license.  In  the  case  of  the  CiitOy  the  voyage  was  from 
a  Spanish  port  to  Chiemsey,  in  1796,  and  Mr.  Bowden^s  part 
of  the  cargo  was  condemned,  ^because  he  resided  in  Holland.  [  *  68] 
The  Jonge  Klassina  was  also  a  license  case,  and  though  Reviews 
residence  was  at  Amsterdam^  yet  the  property  being  snipped  by 
him  from  Holland^  as  a  Dutch  merchant,  was  condemned.  As 
tQ  the  case  of  Te»  Eifck  v.  Seaman,  there  being  no  report,  nor 
any  authentic  account  of  it,  it  is  impossible  to  know  the  extent 
of  its  authority.  Emerigon,  and  the  case  of  Clark  v.  Moreyy 
and  Bell  v.  Chapman,  go  no  further  than  to  say,  that  when, 
after  war  breaks  out,  a  subject  of  one  of  the  belligerent  powers 
is  compelled  to  leave  the  country  of  the  other,  he  may  leave  a 
power  of  attorney  to  take  care  of  the  effects  he  may  leave  be- 
hind, and  to  collect  debts  then  due.  In  the  case  of  the  Francis, 
(8  Craneh,  335.)  the  goods  were  shipped  in  Scotland,  before 
knowledge  of  the  war,  by  a  house  of  trade  there,  to  a  house  in 
this  country ;  and  though  proof  of  Ajnerican  property  was  offered, 
the  ^oods  were  condemned. 

That  trading  with  an  enemy  is  unlawful,  is  a  principle  to  be 
founrl  in  the  writings  of  every  publicist.  {Grotius,  lib.  3.  ch.  4. 
%.  9.  Vattel,  lib.  3.  ch.  5.  s.  69,  70.  Bynlc.  Quest.  Jur.  Fub.  ch. 

Vdc.  XV.  8  67 


68  CASES  IN  THE  SUPREME  COURT 

* 

ALBANY,    3.  Mabltfy  Droit  Public  de  V Europe^  torn.  6.  p.  356.  ch.  11. 

January,  1818.  jjy^  jg.)     Bynclctrshoeck  is  clear  and  explicit  on  this  point. 

GaiswoLD    "  There  can  be  no  doubt,"  says  he,  "  but  that,  from  the  nature 

y.  of  war  itself,  aU  commercial  intercourse  ceases  between  en^ 

Waddihqton.  mies."  Again;  ''Although  trading  with  the  enemy  be  not' 
specially  prohibited,  yet  it  is  forbidden  by  the  mere  operation  of 
the  law  of  war."  Cvalin.  liv.  3.  tit.  6.  Art.  3. '  Le  Guidon,  ch. 
2.  s.  5.  Pothiery  Trait,  des  Ass.  n.  92.)  The  same  principle 
is  to  be  found  in  the  maritime  and  tx>mmercial  law  of  England. 
{Marsh,  on  Insurance,  32.  85.  Parke  on  Insurance,  314,  315, 
316.  The  Hoop,  1  Rob.  Adm.  Rep.  196.)  Sir  fVilliam  Scott, 
in  the  case  of  the  Hoop,  lays  it  down  as  a  principle  to  be  found 
in  the  law  of  almost  every  country  of  Europe,  "  that  all  tiBiding 
with  a  public  enemy,  unless  Vidth  the  permission  of  the  sove- 
reign, is  interdicted." 

Again;  in  the  case  of  the  Cosmopolite,  (4  Rob,  Adm.^Rep. 

10.)  he  says,  "  It  is  perfectly  well  known,  that  by  •war,  all 

ommunication  between  subjects  of  the  belligerent  countries 

I  *  69  ]  *must  be  suspended,  and  that  no  intercourse  can  legally  be  car- 
ried on  between  the  subjects  of  the  hostile  states,  but  by  the  spe- 
cial license  of  their  respective  governments."  War,  in  its  very 
«  nature,  is  a  state  of  violence.  It  is  an  exertion  of  force  against 
force.  It  is  inconsistent  with  those  speculative  notions  of  mod- 
em refinement,  th^t  would  make  enmity  and  friendship,  war  and 
peace,  co-existent  between  the  same  persons.  If  war  is  justifia- 
ble, it  is  a  right  of  destruction ;  and,  as  long  as  it  endures,  the  * 
rule,  which  cuts  off  all  commercial  intercourse  between  enemies^ 
must  be  its  law. 

Again ;  trading  with  an  enemy  was,  at  an  early  period,  an  in- 
dictable offence,  in  the  English  Court  of  Admiralty.  (  Cosmopo' 
lite,  4  Rob.  10, 1 1 .  in  note.  Bl.  B.  p.  76.)  Thus  trading  witli 
Scotland,  in  13  Edw.  2,  though  under  a  license  from  the  guar* 
dians  or  keepers  of  the  truce,  was  held  an  offence,  and  the  license 
void.  n6  Vin.  Ab.  599.  Prerog.  L.  a.  pi.  3.)  And' in  King 
Williams  time,  it  was  held  to  be  a  misdemeanor  at  common  law 
to  carry  corn  to  the  enemy  in  time  of  war.  (1  Term  Rep.  85. 
Gist  V.  Mason.)  There  is  not  an  elementary  writer  who  sug- 
gests a  different  doctrine.  The  Abbj  Mably  himself,  while  he 
reprobates  the  severity  of  the  rule,  admits  it  to  be  the  general  law. 
Against  all  these  authorities  are  cited  some  loose  observations  of 
Lord  Hardtcicke  and  Lord  Mansfield.  We- are  disposed  to  re- 
spect even  the  errors  of  those  great  men ;  but,  in  fact,  they  have 
not  expressed  the  opinions  imputed  to  them.  They  may  have 
had  doubts,  whether  it  was  not  good  policy  to  tolerate  some  inter- 
course  with  the  enemy,  and,  principally,  insurances  of  enemy's 
property.  In  1748,  Lord  Mansfield,  when  solicitor-general,  ad- 
•  vocated  this  poHcij  in  parliament ;  but  he  did  not  attempt  to  de- 
fend its  legality.  Parliament,  however,  thought  differently,  and 
passed  an  act,  (21  Geo,  2.  ch.  4.)  declaring  such  insurances  void, 
and  annexing  certain  penalties.  The  act  was  declaratory,  and 
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the  penalties  cumulative,  and,  being  temporary,  expired  with  the     albanv, 
peace  of  Aix  la  ChapelU,  in  1748.     In  the  war  of  1756,  which  ^^jJ^J^^^J^ 
terminated  in  the  treaty  of  Parisj  1763,  and  during  the  Ameri-     griswolu 
can  war,  there  was  no  act  existing ;  but  it  was  revived  in  1793,  v. 

(33  Geo.  III.  ch.  27.)  and  is  declaratoryy  superadding  certain  Waddisctoh. 
penalties.  Trading  with  an  enemy  *is  not  a  statute  oflence,  but  [  *  "^O  | 
b  a  misdemeanor  at  common  law.  Lord  Mansfieldy  when  he 
came  to  the  6encA,  in  1756,  brought  with  him  his  peculiar  no- 
tions, as  to  the  policy  of  tolerating  the  practice  of  insuring  ene- 
my's property.  This  opinion  of  his  lordship,  as  to  the  policy  of 
allowing  a  trade  with  the  enemy,  or  insuring  enemy's  property, 
has  been  mistaken  for  his  opinion  as  to  the  law ;  and  the  lustre  ol 
his  talents,  and  his  ascendency  in  the  Court  of  King's  Benchy 
were  calculated  to  continue  the  delusion.  During  his  time,  the 
question,  as  to  the  legality  of  such  insurances,  was  never  agitated ; 
lor  he  frowned  on  every  attempt  to  set  up  the  illegality  as  a  de- 
fence, lyhich  he  considered  as  dishonest,  and  against  good  faith. 
(Per  Bullcry  J.  1  Bos.  fy  Pull.  354.  Bell  v.  Gilson.^  And 
such  was  the  deference  paid  to  his  known  opinions  on  .tne  sub- 
ject, that  no  one  presumed  to  raise  the  objection.  He  put  it  al- 
together on  the  ground  of  expediency y  and  its  being  for  tfie  inter- 
est of  Great  Britain.  -He  never  ventured  to  reason  on  the  le- 
gality of  the  practice.  It  was  not  until  after  his  death,  that  this 
question  was  raised.  (Here  the  counsel  went  into  a  critical  ex- 
amination of  all  the  cases  decided  in  the  English  Courts.  TAe- 
lusson  v.  Fletcher,  Douff.  315.  Bernon  v.  Woodhridge^  Id.  781. 
Blanche  v.  Fletcher,  ll.  251.  Anther  v.  Fisher,  Id.  648.  note. 
Gist  V.  Mason,  1  Term  Rep.  84.  BeU  v.  Gibson,  1  Bos.  fy 
Pull.  354.  Potts  V.  Bell,  8  Term  Rep.  548.  Brishw  v.  Tow- 
ers, 6  Term  Rep.  35.  Brandon  v.  ifesbett,  6  Term  Rep.  23. 
Furtado  v.  Rogers,  3  Bos.  fy  Pull.  191.  Kitlner  v.  Mesuner,  Id. 
407.  Brandon  v.  Curling,  Jd.  410.  Lubbock  v.  Potts,  7  East. 
449.)  In  Potts  v.  BeU,  Lord  Kenyan,  speaking  of  the  very 
learned  and  luminous  argument  of  Sir  John  Nicholl,  in  that 
cause,  says,  '<  that  the  reasons  which  he  had  urged,  and  the  au- 
thorities he  had  cited,  were  so  many,  so  uniform,  and  so  conclu- 
sive, to  show,  that  a  British  subject's  trading  with  an  enemy  was 
ille^,  that  the  question  might  be  considered  as  finally  at  rest." 
'^  That  it  was  now  taken  for  granted,  that  it  was  a  principle  of 
the  common  law,  that  trading  with  an  enemy,  without  the  king's 
license,  was  iile^  in  British  subjects."  I'he  doctrines  of  the 
Courts  are,  then,  united  on  the  common  law  principle ;  and  the 
universality  of  the  rule,  as  understood  in  Great  Britain,  *can  no  f  *  ''I  ] 
longer  be  doubted.  (See,  also.  Park  on  Ins.  16.  Marsh  on  Ins. 
31.  43.)  In  the  case  ca?  parte  Bouasmaker,  (13  Vesey,  71.) 
Lord  Eidon  would  not  permit  an  alien  enemy  to  prove  his  debt, 
under  a  commission  of  bankruptcy.  "  If  it  had  been  a  debt  aris 
ing  on  a  contract  with  an  alien  enemy,  it  could  not,"  he  said, 
'^  possibly  stand ;  for  the  contract  would  be  void.  The  policy  of 
avoiding  contracts  with  an  enemy  was  sound  and  wise."     If  the 
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ALBANY,     a  belligerent  house  of  trade,  and  that  of  a  belligereitt  in  a  neti- 
January,  1818.  ^^  housc.     The  partnership,  as  regarded  the  partner  in  JQig*- 
Griswold    ^^^j  was  held  illegal,  because  the  property  was  sent  to  the  en- 
V.  emy's  country,  and  his  share  was  condemned,  but  the  share  of 

Waddihgtoit.  ^f^g  partner  in  America^  who,  being  neutral,  might  lawfully  send 
'^  *  74  ]  his  property  *to  France^  was  restored.  The  conclusion  to  be 
drawn  from  this  case  is  strong.  If  the  trade,  where  one  part- 
ner is  belligerent,  is  unlawful  when  carried  on  with  his  enemy, 
must  not  the  joint  trade,  where  both  partners  are  belligerents, 
necessarily  be  with  an  enemy  ?  Both  must  act  unlawfully  in 
carrying  on  their  trade. 

Again;  alien  enemies  are  under  a  further  disability:  they 
cannot  sue  in  the  Courts  of  either  country.  .  An  alien  enemy 
cannot  be  heard- in  a  Court  of  justice.  He  has  no  persona  staU" 
di  injudicio.  (a)  (Bell  \.  Chapman,  10  Johns.  Rep.  183.  J.  ex 
dem.  Johnston,  v.  Decker,  1 1  Johns.  Rep.  418.)  In  the  language 
of  Sir  Wm.  Scott,  (The  Hoop,  1  Rob.  201.)  "a  state  in  which 
contracts  cannot  be  enforced,  cannot  be  a  state  of  legal  com- 
merce." The  partnership  contract  cannot  be  enforced  in  either 
country ;  and  the  property  of  the  house  is  liable  to  seizure  in 
both.  Can  a  partnership  legally  exist  under  these  disabilities  ? 
The  incapacity  to  sue,  demonstrates  that  the  contract  is  unlaw- 
•  ful.  The  disability  is  coeval  with  its  existence.  It  is  idle  to 
speak  of  a  contract,  and  of  obligations  which  it  imposes,  when  it 
cannot  lawfully  be  enforced.  There  can  be  no  valid  contract, 
without  a  remedy  to  enforce  it.  In  Bradwell  v.  Weeks,  (13 
Johns.  Rep.  1.)  the  Court  of  Errors  decided,  that  an  alien  ene- 
my can  acquire  no  right,  ^^ran^e  hello,  by  mere  operation  of 
law.  But  we  do  not  press  that  decision,  because,  if  we  concede 
that  the  law  has  been  misunderstood,  it  does  not  interfere  with 
the  argument.  There  was  no  contract,  in  that  case,  express  or 
implied.  It  was  a  right  acquired,  if  at  all,  by  the  mere  opera- 
tion of  law,  which  cast  the  estate  upon  the  party  who  happened, 
at  the  time,  to  be  an  alien  enemy,  and  he  might  well  be  allowed 
to  come,  after  peace  was  restored,  to  ask  for  the  property. 

This  is  not  like  the  case  of  debts  contracted  before  a  war, 
where  the  capacity  to  sue  was  coeval  with  the  contract,  and^the 
remedy  is  only  suspended  during  war.  Here  was  no  remedy 
[  *  75  ]  existing  at  the  time  the  contract  was  made;  and  *that  which 
had  no  existence  cannot  be  revived,  even  by  the  genial  influence 
of  peace.  But  it  is  said,  that  the  10th  article  of  the  treaty  of 
1794  provides  for  such  a  case,  and  saves  the  right  of  the  party. 
Biit  we  look  in  vain  for  such  healing  efficacy,  such  a  restorative 
power  in  that  treaty.  By  the  law  of  nations,  the  property  of 
an  enemy,  on  the  breaking  out  of  war,  may  be  sequestered  or 
confiscated ;  and  Mr.  Pitt,  in  1793,  brought  a  bill  into  parlia- 
• 

(ti)  Vid.  BynktrthoftcVit  Qrtes.  Jur.  Puh,  Lib.  1.  c.  7,  for  this  form  of  expressioo.  An 
-nemy  cannot  appear  in  a  Court  of  justice,  either  as  plaintifl'or  defendant ;  flfurativelj,  be 
annolhave  a  determinate  character  in  Court  3  alluding  to  the  original  meti&ing  m  the 
"ord  pertOMif  a  mask  used  by  actors. 
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ment  to  protect  French  property  from  the  operation  of  the  gen-     ALBANY, 
eral  law.     The  object  of  the  framers  of  the  treaty  of  1795  was  ^^JJIJ^I^^^^l^ 
merely  to  protect  British  property  from  sequestration  or  confis-     griswold 
cation,  in  case  of  a  war ;  not  to  legalize  a  trade  during  its  exist-  v. 

ence.     This  Court,  in  Jackson  v.  Decker,  evidently  so  under-  Waddiwotoh. 
stood  the  treaty.     The  26th  article  had.  expired,  and  our  gov- 
ernment, in  fact,  did  not  act  on  the  principle  of  that  article. 

2.  The  partnership  was,  in  fact,  dissolved  on  the  31st  of  De- 
cembeTy  1812.  It  had  expired  by  its  own  limitation  on  the  31st 
of  December^  1810,  but  was  continued,  by  agreement,  for  two 
years  longer.  It  expired,  then,  by  efflux  of  time,  during  a  war 
which  superseded  the  n*ecessity  of  a  public  notice,  and  which, 
if  required,  must  have  been  given  in  London^  in  the  enemy's 
country.  Had  H.  fV.,  in  fact,  published  a  notice  of  the  disso- 
lution there,  there  could  have  been  no  ground  for  this  suit ;  and 
we  contend,  that  the  war  rendered  such  a  notice  unnecessary.  , 
It  must  have  been  the  joint  act  of  both  partners,  between  whom 
the  war  had  placed  an  impassable  guU*.  But  it  is  said  the  de- 
fendants, afterwards,  elected  to  continue  the  concern,  and  the 
affidavit  of  J.  fV.,  of  the  9th  of  March,  1813,  is  adduced  as  evi- 
dence of  such  consent.  That  affidavit  was  made  in  reference 
to*  the  time  when  the  goods  were  purchased  in  England,  and 
shipped.  At  most,  it  is  an  accidental  mistake,  committed  in 
the  hurry  of  business,  which  ought  to  produce  no  injurious 
consequeqce.  Besides,  if  the  doctrine  for  which  we  contend, 
as  to  the  operation  of  war  on  an  existing  partnership,  be  correct, 
the  parties  could  not  elect  to  continue  the  connection  during 
the  war.  Though  you  may  not  find  a  case  in  the  books  in 
which  it  has  been  expressly  decided  that  war  puts  an  end  to  a 

contract  of  partnership,  that  silence  affords  no  ^argument  against  [  *  ''^  ] 

the  doctrine  which  is  a  necessary  corollary  from  the  law  of  na- 
tions. The  international  law  does  not  notice  or  decide  on 
this  particular  case.  It  merely  pronounces  on  the  character  of 
the  individuals,  and  of  their  transactions.  Elementary  writers 
on  the  municipal  law  do  not  speculate  or  theorize ;  they  merely 
digest  into  systematic  form  the  various  adjudications  of  tlie 
Courts  of  law. «  If  ly)  adjudged  case  is  to  be  found,  it  is  because 
the  parties,  like  gamesters,  relied  on  their  mutual  honor,  and 
would  not  bring  their  claims  before  a  Court  of  justice. 

3.  The  cause  of  action  arises  out  of  a  tradinsc  with  the  ene- 
my ;  and  the  contract,  whether  express  or  implied,  is,  therefore, 
void.  Personal  intercourse  is  not  essential  to  constitute  an  il-  ' 
legal  trade;  nor  is  buying  and  selling.  In  the  case  of  the 
Rapid,  there  was  no  personal  intercourse  or  traffic.  No  matter 
how  or  from  whence  the  money  was  sent.  It  is  enough  that  it 
was  deposited  by  the  plaintiff  in  the  hands  of  an  enemy,  without 
the  permission  of  government.  Remitting  a  bill  of  exchange  is 
equivalent  to  sending  money.  (Here  the  counsel  examined  the 
facts  of  the  case,  in  regard  to  the  transaction,  and  remarked  on 
the  authorities  cited  to  this  point.) 
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ALBANY,         Colden,  in  reply.    1 .  It  is  said  that  there  can  be  no  contract, 
lanuary,  1818  express  or  implied,  no  intercourse  \vhatever,  personal  or  episto- 
G&iswoLD     '^T'  between  belligerents,  without  the  license  of  government. 
V.  This  may  have  been  the  ancient  law  of  nations,  tlie  rule  of  a 

WADDI50T0H.  bg^rbarous  age.  But  it  cannot  be  denied,  that,  in  modern 
times,  the  cruel  rigors^  the  inhuman  practices  of  war,  have  much 
abated,  and  been  greatly  softened.  This  spirit  of  humanity 
has  extended  not  only  to  the  treatment  of  prisoners,  and  to  the 
disposition  of  the  property  of  the  vanquished,  but  as  to  inter- 
course between  individuals  whose  countries  are  at  war.  The 
modern  law  of  nations  prohibits  only  that  intercourse,  which 
affords  aid  to  the  enemy,. or  adds  to  bis  strength  and  resources. 
The  illegality  of  the  intercourse  with  an  enemy  depends  on  the 
nature  of  it ;  whether,  in  the  language  of  the  act  against  treason., 
you  give  aid  and  comfort  to  the  enemy.  We  admit  that  a  direct 
trade  with  an  enemy  is  unlawful ;  and  that  the  insurance  of 
[  ♦  77  1  *such  trade  is,  also,  unlawful  and  void.  For  the  sake  of  ar- 
gument, it  might,  also,  be  admitted,  that  there  can  be  no  express 
contract  with  an  enemy ;  but  it  does  not,  therefore,  follow  that 
there  can  be  no  implied  contract.  The  cases  of  the  Rapid,  the 
Jvdia^  the  Hiramy  and  Potts  v.  J?e//,  were  all  cases  of  a  direct 
trade  with  an  enemy.  Storij,  J.,  in  his  opinion,  (1  Gallis^s  Rej). 
308,  309.)  refers  to  the  case  of  the  Hoop,  and  those  cited  m 
that  of  Potts  V.  Belly  which  are  all  cases  of  a  direct  trade  or  in- 
tercourse. Not  content  with  these,  he  refers  back  600  years, 
to  the  reign  of  Ediv,  II.. and  the  Black  BooJc  of  the  admiralty, 
which  he  mistranslates.  The  words,  "  entrecommunent,  vcndent, 
ou  achatent,*^  (fee,  do  not  mean  intercourse  generally,  but  merely 
that  there  can  be  no  commercial  intercourse,  or  interchange,  by 
buying  and  selling,  without  the  license  of  the  king  or  his  admi- 
rals He  refers,  also,  to  the  Jovge  Picier,  (4  Rob.  79.)  where 
the  question  was,  whether  there  was  a  trading  with  the  enemy ; 
whether  the  goods  were  shipped  by  a  British  subject  to  the 
enemy,  through  a  neutral  country,  yalin,  (/ft?.  3.  tit.  6.  art.  3.) 
also,  whom  he  cites,  speaks  only  of  a  direct  trade,  and  in  pro- 
hibited goods ;  and  as  to  the  barbarous  doctrine  of  BynkershoeclCy 
founded  on  the  Roman  law,  we  have  the  opinion  of  an  eminent 
statesman  and  jurist  of  our  own  country,  ^Hamilton ;  Camillus, 
No.  20.)  that  nothing  can  be  more  horrid  or  detestable,  and  that  if 
such  pretended  rights  ever  did  exist  as  a  part  of  international  law, 
tKey  have  given  way  to  milder  and  more  equitable  usage:;,  which 
constitute  the  customary  law  of  nations,  at  the  present  day. 

Lord  Hardioickc,  Lord  Mansfield ,  and  Lord  Kenyan ,  in  their 
times,  were  of  opinion,  that  all  intercourse  with  an  enemy  was 
not  unlawful ;  but  that  there  might  be  a  restricted  intercommu- 
•  nication,  and  even  a  trade  to  a  certain  extent.  Such,  also,  was 
the  opinion  of  J.  Davis,  in  the  case  of  the  Hiram,  and  of  Judge 
Peters,  in  his  charge  to  the  grand  jury  in  Pennsylvania,  the  7th 
of  October,  1813,  and  of  Chancellor  Livingston,  in  the  case  of 
Ten  EycJc  v.  Seaman.     Thus  we  have  the  opinions  of  distin- 
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guished  judges  and  jurists  in  Great  Briiuin^  and  in  our  own     ALBANY, 
ix>untry,  that  soms  species  of  intercourse  with  an  enemy  is  law-  ^^^^^f  *^^^- 
ful.     Because  a  direct  trade,  or  an  express  contract  with  an     griswold 
enemy,  is  not  ^allowed,  does  it  follow  that  no  equitable  rights  v. 

can  accrue,  nor  any  obligations  arise  between  individuals  whose  Waddimotoh. 
respective  countries  are  at  war?  Suppose  funds  sertt  forward  [  *  "78  J 
to  Lyndon  before  war,  but  which  do  not  arrive  until  after  war 
has  commenced ;  does  no  contract  or  obligation  arise  between 
the  person  who  receives  the  funds  in  England,  and  the  owner 
in  this  country  ?  Can  the  former  be  allowed,  when  called  to 
account,  on  the  restoration  of  peace,  to  say,  "  No  :  I  owe  you 
nothing;  the  war  dissolved  all  obligations  of  justice  towards 
you  ? "  Suppose,  also,  a  remittance  made  to  tlngland  from  a 
neutral  country  for  the  benefit  of  a  citizen  of  the  United  States 
daring  the  war;  could  not  the  American  citizen,  after  the  war, 
maintain  an  action  against  the  person  who  received  his  money  ' 

in  England  1  Good  faith  is  to  be  observed  even  with  an  enemy. 
(Grotiusy  lib.  3.  ch.  23.  Puff.  L.  N.  h.  8.  ch.  7.  sect.  16.) 
Enuri^ony  (1  Trcdt.  des  Ass.  567.)  says,  that,  at  the  present 
day,  aJl  the  sovereigns  of  Europe,  for  the  benefit  and  security  of 
commerce,  ha^e  relaxed  the  rigor  of  the  ancient  law,  and  that  a 
foreigner  quitting  the  country,  on  the  breaking  out  of  War,  may 
feave  his  power  of  attorney,  to  collect  his  debts.  "  Les  creances 
que  TEtranger  a  chez  nous,  lors  de  la  declaration  de  guerre, 
subsistent  en  leur  en  tier.  S'il  est  forcd  de  se  retirer,  il  lui  est 
loisible  de  laisser  sa  procuration  a  un  ami  pour  ^xiger  ce  qui  lui 
est  du,  et  pour  actionner  ses  debiteurs  en  JusticeJ^  In  the  case 
exparfe  BoussmaJcer,  which  has  been  cited,  would  not  the  for- 
eigner have  been  allowed,  after  the  war  was  over,  to  bring  an 
action  for  money  had  and  received  against  the  assignees  of  the 
bankrupt,  for  the  dividends  which  had  come  to  their  hands  ? 
In  Kensington  v.  Inglis,  (8  East,  273.)  where,  under  a  licence, 
goods  were  imported  from  Spain  in  an  enemy^s  ship,  a  suit  on 
the  policy  of  insurance  was  sustained  in  the  name  of  the  British 
subject,  though  a  trustee  for  an  enemy.  Suppose,  after  peace, 
the  Spanish  owner  had  brought  an  action  against  his  English 
agent,  to  recover  the  amount  received  by  him  from  the  insurers ; 
would  the  defendant  have  been  allowed  to  allege  that  there 
could  be  no  implied  contract,  on  account  of  the  war  ?  If  all 
btercourse  was  unlawful,  if  no  implied  contract,  no  equitable 
obligation,  could  arise  during  war,  that  would  be  a  good  de- 
fence- Il  BradweU  *v.  JVeeks,  (1  Johns.  Ch.  Rep.  206.)  [*79] 
Chancellor  Kent  says,  "  By  the  modern  law  of  nations,  and  by 
the  law  of  the  land,  of  which  the  law  of  nations  is  also  a  part, 
an  alien  enemy  does  not  forfeit  his  rights  of  property.  In  many  * 
cases,  he  is  entitled  even  to  sue  for  his  own  rights,  as  when  he 
is  permitted  to  remain  in  the  country,  or  is  brought  here  as  a 
prisoner  of  war,  or  when,  perhaps,  he  is  ordered  out  of  the 
country,  in  consequence  of  the  war.  He  is  recognized,  in  our 
Courts,  in  the  character  of  executor ;  (Brooks  v.  PhiUips,  Cro. 
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ALBANY.    ISiz.  684.)  and  in  all  cases  his  property  is  protected,  and  held 
January,  1818.  ^  jf^ig^  fo,  j^jj^  mjjj|  ^g  rctum  of  peace."     Again,  he  says, 

"^"^^^^^^^^^  "  Without  some  special  act  of  the  government,  an  alien  enemy 
V.  is   DO  otherwise  afiected,  in  his  former  capacity,  as  an  alien 

Waddihotoh.  friend,  to  hold,  acquire,  and  transmit  property,  than  in  the 
cases  to  which  I  have  aUuded."  The  plaintiff's  claim  is 
founded  on  a  transaction  which  does  not  necessarily  imply 
any  intercourse  with  enemies.  The  fund  was  in  Antigua,  when 
war  intervened,  and  was  transferred  from  thence  to  London. 
This  might  very  well  take  place  without  any  intercourse.  It 
certainlycannot  be  criminal  intercourse,  if  it  did  not  aid  or  com- 
fort the  enemy. 

Then,  does  war  dissolve  a  partnership,  or  merely  limit  its 
operations,  so  far  as  they  may  prove  prejudicial  to  bellige- 
rent rights  ?  War,«it  is  true,  may  give  the  parties  an  election 
to  dissolve  the  contract.  But  if  they  make  sUch  election,  they 
must  give  notice  of  it,  or  aUde  the  legal  consequence  of  want 

•  of  notice.     If  there  is  no  election  by  either  party  to  dissolve  the 

connection,  it  must  continue  limited  and  restrained  to  all  lawful 
objects.  If  the  sole  object  of  the  partnership  was  a  trade  be- 
tween the  two  countries,  its  operations  must,  of  course,  be  sus- 
pended by  the  intervention  of  war.  In  the  case  put  by  Domat, 
of  a  partnership  for  a  particular  trade^  which  becomes  unlawful, 
that  destroys  the  whole  subject  of  the  contract.  Because  vf^ 
may  dissolve  a  contract  of  charter-party,  it  does  not  follow  that 
it  puts  an  end  to  a  partnership.  The  cases  are  different. 
Where  the  partnership  is  general,  each  partner  may  carry  on 
business  in  his  own  country,  or  with  neutral  nations,  so  far  as  it 
may  be  lawful.     The  business  of  a  partnership  may  be  carried 

[  •  80  ]  on  without  any  intercoulte  whatever  between  *the  partners;  as 
where  there  is  an  active  and  a  dormant  partner.  Intercourse 
between  partners  is  not  essential  or  absolutely  necessary.  It 
must  depend  on  the  nature  and  objects  of  the  partnership.  The 
parties,  it  is  true,  may  be  subjected  to  the  consequence  of  being 
sued,  without  having  the  right  to  sue ;  but  that  does  not  render 
the  partnership  ille^.  ,  That  the  partnership  did,  in  fact,  exist 
in  1813,  is  proved  by  the  affidavit  of  J.  W.,  and  any  suggestion 
of  a  mistake  is  wholly  inadfnissible.  In  case  of  bankruptcy,  a 
legal  proceeding  takes  place,  and  the  party  is  declared  a  bank- 
rupt ;  and  until  he  is  so  declared,  the  parti;ership  continues.  So, 
in  the  case  of  lunacy,  there  must  be  an  inquisition  of  lunacy,  and 
an  inquest  found.  The  mere  fact  of  lunacy  does  not,«of  itself, 
put  an  end  to  the  partnership.  In  the  case  put,  of  an  assign- 
ment of  a  partner's  interest  in  the  concern,  suppose  a  debt  con- 
tracted with  the  firm,  without  any  knowledge  of  the  assignment ; 
will  not  the  Ann  be  liable  ?  Notice  of  the  fact,  or  of  the  disso- 
lution, is  essential. 

2.  The  remittance  of  the  bill  of  exchange,  in  this  case,  was 
innocent.  The  funds  were  already  in  the  enemy's  countiy ;  it 
was  a  direction  to  transfer  them  from  the  hands  of  one  enemy 
66 
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to  those  of  another.     To  remit  specie  would  be  very  diflferent.     ALBANY, 
That  could  not  be  done  without  a  direct  trade.     In  the  case*of  J«n»»o^;  wi8. 
PotU  V.  Belly  the  goods  were  purchased  with  a  bill  drawn  in 
England  on  Amsterdam ;  yet  the  objection  of  its  being  illegal  to     ^"^"7 
draw  such  a  bill,  was  never  suggested.  Waddihoto* 

Again ;  the  government  t>f  the  United  Siates  gave,  at  least,  a 
tacit  consent  to  our  citizens  to  remit  bills  'to  England*  There 
may  be  a  tacity  as  well  as  an  express  consent  of  the  government. 
(Puff.  h.  8.  ch.l.H.  16.  Barbeyrac's  note.  4  Rob.  195.  2 
Uampb.  JV.  F.  44.)  A  license  may  be  presumed.  Though 
Congress  alone  can  declare  war,  yet  the  conduct  of  the  war  be- 
longs to  the  executive  of  the  nation.  It  is  always  a  question  of 
state  policy,  whether  trade  with  the  enemy  is  to  be  aUowed. 
Our  government  certainly  countenanced  this  intercourse  ;  and 
Courts  of  justice  are  not  to  pronounce  on  the  policy  of  the 
measure. 

Again ;  admitting  that  the  transaction  was  unlawful  during 
the  war,  the  defendants,  being  fund-holders,  cannot  set  *up  that        L  *  ^1  ] 
iDegality  as  a  defence.     (2  Poth.  Obiig.  translated  by  Evansj 
notes,  p.  8—16.) 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  This  cause 
nas given  rise  to  several  novel  and  important  questions;  and 
when  the  interesting  results,  growing  out  of  these  questions,  are 
duly  estimated,  it  is  impossiUe  to  approach  them  without  great 
solicitude  and  anxiety. 

In  considering  this  cause,  I  have  found  it  unnecessary  to  de- 
cide some  of  the  points  which  were  ably  discussed  by  the  coun- 
sel ;  for,  having  arrived  at  a  satisfactory  conclusion  on  one  of 
them,  which  must  be  decisive  as  to  the  plaintiff's  claim,  I  have 
considered  it  unnecessary"  to  express  any  opinion  on  the  others. 

Upon  the  fullest  reflection  which  I  have  been  able  to  give  to 
the  subject,  my  opinion  is,  that  the  declaration  of  war  between 
the  United  States  and  Great  Britain  produced  a  suspension  dur- 
ing the  war,  or;  ipso  facto,  a  dissolution  of  the  partnership  pre- 
viously existing  between  the  defendants,  so  that  the  one  is 
not  responsible  upon  the  contract,  express  or  implied,  of  the 
other.  It  irill  be  perceived  that  this  proposition  assumes  the 
fact  that  the  partnership  between  the  defendants  had  not  be- 
come dissolved  by  the  efflux  of  time,  or  the  acts  of  either  of  the 
partners,  although  this  point  is,  in  itself,  very  questionable.  The 
better  conclusion  from  the  evidence  is,  that  the  partnership  ex- 
pired by  its  own  limitation  during  the  war ;  and  the  existence 
of  the  war  would,  at  all  events,  dispense  with  the  public  notice 
which  is,  in  general,  necessary  to  the  valid  dissolution  of  a 
partnership. 

The  case  discloses  that  the  Arm  of  Henry  Waddington  fy  Co. 
consisted  of  Henry  and  Joshua  ffaddington;  that  Henry  is  a 
British  subject,  resident,  before  and  during  the  war,*  in  Lo^don^ 
conducting  the  partnership  concerns  there,  whilsif  the  defendant 
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AI.BANV.    continue ;  and  with  the  clearest  conviction  upon  my  mind,  and 
^^^^^Tt^^  in  analogy  to  the  cases  to  which  reference  has  been  made,  1 

Griswold    ^^^^  come  to  the  conclusion,  that  the  partnership  between  the 
V.  defendants  was,  at  least,  suspended ;  and  I  incline  to  the  opinion 

Waddivgtov.  ^Ijj^^  j^  ^jjg^  -p^^  facto,  dissolved  by  ihe  war,  and,  consequently 

that  the  defendant  J.  fV.  is  not  liable  to  this  action. 

Much  stress  was  placed  upon  an  affidavit,  made  by  the  de- 
fendant Joshua  fVaddington,  in  Marchy  1813,  annexedN^o  f 
petition  presented  to  the  District  Court,  to  obtain  the  remission 
of  the  forfeiture,  incurred  by  the  importation  of  goods  from 
England,  by  Joshua  Waddington  fy  Co.,  in  1812,  in  which  he 
states  that  Henry  fVaddington  conducts  the  firm  of  Henry 
Waddington  fy  Co,,  and  that  firm  is  composed  of  Henry  fVad- 
dington and  the  defendant;  and  it  has  been  insisted,  that 
this  is  an  admission  of  the  existence  of  the  firm  at  that  time.  It 
has  not  been  shown,  that  Joshua  Waddington  has  done  any 
one  act.  as  a  partner,  after  the  war;  and  if  the  affidavit  amounts 
to  an  admission,  it  is  a  mistake  of  the  law  upon  the  subject,  and 
[  *  85  ]  does  not  affect  him.  It  has  not  been  *shown  that,  in  point  of 
fact,  the  plaintiffs  ever  knew  of  this  affidavit,  or  were  misled  by 
it.  Had  the  defendant  even  promised  to  pay  the  demand 
claimed  by  the  plaintiffs,  if  there  was  no  prior  liability,  the 
.  promise  would  have  been  a  nudum  pactum.  There  is,  however, 
strong  reason  to  believe,  from  the  evidence  of  Mr.  Ogden,  that 
the  mistake  in  the  law  was  entirely  attributable  to  the  hurry  of 
the  moment,  and  that  it  did  not  originate  with  Joshua  Wadding- 
ton; but  I  think,  that  the  affidavit,  construed  in  reference  to 
the  subject  matter  of  it,  does  not  mean  to  say  that  the  partner- 
ship then  existed,  but  that  the  goods  belonged  to  that  firm, 
when  they  were  shipped,  and  when*'they  arrived. 

It  has,  too,  .been  strongly  put,  that  the  plaintiffs  contracted 
this  debt  .with  the  firm,  on  the  faith  that  Joshua  Waddington 
was  a  partner,  and  that  he  ought  to  have  publicly  communicated 
the  dissolution  of  the  partnership.  I  am  perfectly  satisfied  that 
J.  Waddington  has  acted  in  good  faith :  there  is  no  pretence 
that  he  has  done  any  thing  to  mislead  the  plaintiffs,  or  the  pub- 
lic, unless  his  silence  be  so  considered.  If  the  law  worked  a 
suspension  or  dissolution  of  the  partnership,  every  person  deal- 
ing with  Henry  Waddington  was  bound  to  take  notice  of  that 
fact  'i  and  with  the  old  dealers  of  the  firm,  there  was  knowl- 
edge of  all  the  material  facts,  which  enter  into  the  determination 
of  the  cause. 

Judgment  for  the  defendant. 
70 
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Januaiy,  )8l8 

Sweet  and  another  against  Coon.  swmt 


V. 

Cook. 


IN  error,  on  certiorari  to  a  justice's  Court. 

The  defendant  in  error  brought  an  action  in  t|je  Court  below,  ,^^^^  ^^^^<^l 
against  the  plaintiffs  in  error.  The  summons  was  returnable  at  Coart,  who  has 
one  o'clock  in  the  afternoon,  when  the  plaintiff  below  and  the  ^fi?„„.J?!IIf.** 

II        .  -1  •!!  rkiiii       wiUia  summons. 

justice  aitended,  and  having  waited  until  about  3  o  clock,  the  may  plead  aod  * 
justice  called  the  parties ;  the  plaintiff  answered,  but  the  de-  ^®  j^ *J^  ^T, 
feodants  did  not  appear.    The  plaintiff  then  declared  verbally  pear  'before  £ 
against  the  defendants,  and  whibt  the  justice  was  writing  his  i^r^^„^  ^^ 
declaration  down,  and  had  nearly  finished  it,  Sufeeiy  one  of  the  trial    of    the 
defendants,  came  into  the  room,  and  was  told  by  the  justice  that  ^^^,  ^^  ^ 
he  had  come  too  late,  as  he  had  been  called  and  defaulted,  and  jusUce'  has  no 
the  plaintiff's  counsel  informed  him  tiiat  he  could  not  make  any  ^^^  hu^ie^t 
defence  in  the  suit,  but  could  only  give  evidence  in  mitigation  for  not  apoear- 
of  damages.     The  plaintiff  then  produced  witnesses  in  support  cSedMbre  Sf 
of  his  demand,  but  the  proof  was  ill^^al  and  insufficient ;  the  trial. 
justice,  however,  gave  judgment  for  the  plaintiff  below,  the  de- 
fendant in  error. 

• 

Per  Curiam,  It  is  to  be  inferred  from  the  return,  that  Sweet, 
one  of  the  defendants,  when  he  did  appear,  claimed  the  right 
of  defending  the  cause,  on  its  merits,  but  was  prechided  by  the 
justice,  on  the  ground  that  he  had  been  called,  and  his  default  ' 
entered.  In  this  the  justice  erred.  He  had  barely  commenced 
the  trial ;  had  not  yet  finished  noting  down  the  plaintiff's  dec- 
laration, and  could  not  be  said  to  have  entered  on  th6  merits  of 
the  cause.  The  act  (1  N.  R.  L.  333.)  (a)  only  directs,  that  if 
the  defendant  does  not  appear  to  a  summons  personally  served 
on  him,  at  the  time  and  place  appointed  in'  such  summons,  the 
justice  shall  then,  or  at  such  other  reasonable  time  as  he  may 
appoint,  not  exceeding  six  days,  proceed  to  hear  the  proofs  and 
allegations  of  the  parties.  The  act  does  not  speak  of  any  de- 
fault being  entered  which  can  preclude  the  defendant  from 
making  a  defence.  The  defendant  was,  then,  in  season  to  an- 
fliwer  the  ^declaration,  and  before  any  testimony  was  given ;  [  *  3^  ] 
and  if  the  plaintiff,  after  hearing  the  defendant's  plea,  had 
wanted  an  adjournment,  or  a  jury,  it  would  not  have  been 
too  late  for  him  to  have  claimed  it ;  nor  could  he  in  aiiy  way 
have  been  prejudiced  by  the  defendant's  not  appearing  be- 
fore. The  judgment  must,  therefore,  be  reversed  on  this 
ground,  without  noticing  the  defect  of  proof  in  making  out  any 
eause  of  action  against  the  defendants. 

Judgment  reversed. 

(a)  %  R,  S.  233. 
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January,  1818. 

Harvey  against  Rickett 

Wherejuron  ^^  ciTor,  on  Certiorari  to  a  justice's  Court. 
agree,  each  one  The  defendant  in  error  brought  an  action  of  trespass  in  the 
ihe"mnhejSiiIS  Court  bclow,  against  the  plaintitf  in  error,  for  taking  his  horse 
{iro^.crioiiadas  out  of  his  pfisture,  and  riding  him.  From  the  evidence  there^ 
iLTn**^r'djv*!de  ^^  some  rcasou  to  suppose  that  the  horse  was  taken  by  nis- 
thc  total  amount  take,  and  not  wilfully,  the  defendant  having  had  permission 
uL^'niunber'oi^  from  a  person,  who  had  a  horse  in  the  same  pasture,  to  take 
persona  com-  his  horsc.  The  jury,  however,  found  a  verdict  for  the  plain- 
Kf'^'Vc'S!;  ^iff  below  for  20  dollars.  The  plaidtiflF  in  error  assigned 
kiiduid  be  their  for  error  the  misconduct  of  the  jury  in  ascertaining  tht  amount 
dic."5Ji.*fo^"  of  damages,  which  was  done  by  each  of  the  jurors  markiig 
is  irr.  guiar,  and  dowu  a  particular  sum,  and  then  dividing  the  whole  amount  by 
wi  L.;  set  aside,  gj^^     ipj^^  defendant  jn  error  pleaded  in  nulla  est  erratum. 

On  a  certiora- 

Cmm^t^'pia^  P^^  Curiam.  The  damages  assessed  by  the  jury  appear, 
tifl*  in  error  may  under  the  circumstanccs  disclosed  by  the  return,  to  be  excessive. 
b^'^ct)*  ^^  But  in  matters  of  tort,  we  do  not  interfere  to  reverse  judgments 
[  *  88  ]  on  the  ground  of  excessive  damages.  The  misconduct  *of  the 
mattera  as  could  jury,  however,  in  ascertaining  the  amount  of  their  verdict,  is 
"he  ob?ervaUon  Specially  assigned  for  error;  to  wit,  that  it  was  agreed  that  each 
o<'  the  iustice,  juror  should  mark  the  sum  he  found,  and  that  the  total  amount 
rooid  notlbe^!!^  divided  by  six  should,  without  alteration,  be  the  amount  of  the 
iiiriied  by  him}  Tcrdict.  The  defendant,  in  answer  to  this  assignment,  has 
dud  of  Uie  ju^  pleaded  in  nulla  est  erratum.  That  the  mode  adopted  by  the 
•*''?'  *facy  had  jury  to  ascertain  the  amount  of  the  damages  tfiey  should  find, 
!m  their  verdkt!  ^^  such  an  irregularity  as  would  vitiate  the  verdict  in  our 
Th  r  higher  Courts,  is  very  well  settled ;  and  if  this  may  be  assigned 

in  nJhu'tier^a'  for  crror,  the  defendant,  by  pleading  in  nulla  est  erratum,  admits 
//.«  lu  a:i  as-  the  fact;  (9  Johns.  Rep.  159.)  and  the  judgment,  of  course, 
emlrTn  fnci^^'is  must  bc  revcrscd.     The  only  question,  therefore,  is,  whether 
an  admisMon  of  gueh  irregularity,  or  misconduct  in  the  jury,  can  be  assigned  as 
wiMcrrT^*^'  otroT  in  fact.     That  such  matter  could  not  be  assigned  for  error 
in  any  Court,  having  the  power  to  set  aside  a  verdict  thus  ir- 
regularly found,  cannot  be  pretended.     But  this  power  justices 
do  not  possess ;  and,  unless  irregularities  of  this  kind  can  be  cor- 
rected in  this  way,  it  is  an  evil  without  remedy,  and  that  is  a 
principle  too  pernicious  in  its  consequences  to  be  admitted. 
This  is  a  matter  which  does  not  take  place  before  the  justice, 
and  he,  of  course,  cannot  be  compelled  to  notice  it  in  his  return. 
It  is  a  matter  this  Court  cannot  examine  into  upon  affidavit ; 
and  there  is  no  good  re^on  why  it  should  not  be  assigned  for 

« 

la)  Smith  v.  Cheetham,  3  Cainet**  Rep.  57.    Ace.  vide  Dana  v.  Tucker,  4  Ji^ru.  Rep. 

{b)  Misconduct  of  a  jury  in  iv  justice^  Court,  properly  assi^iablc  as  error  in  fact,  and 
if  found;  tlie  course  is  to  move  t^e  Court  specially  for  jmlq^nenl  of  reversal,  on  producing 
the  postea,  &c.     Vase  v.  8mU!i,  4  Cow,  Rep.  17;  post,  Aoo. 
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error  in  fact ;  and  if  not  true,  the  defendant  shoald  take  is^ue  •AiHiANY, 
upon  it.  In  reviewing  the  proceedings  in  justices*  Courts,  we  J»p||^y^'g; 
are  not  regulated  by  the  rules  applicable  to  writs  of  error. 
The  statute  does  not  view  the  proceeding  in  that  light.  We 
are  to  proceed  and  give  judgment  according  as  .the  very  right 
of  the  case  shall  appear,  without  regarding /any  imperfection, 
omission,  or  defect,  in  the  proceedings  in  the  Court  below,  in 
'mere  matter  of  form.  Whenever  any  irregularity  before  the 
jury  appears  on  the  return,  we  have  considered  it  properly  be- 
fore us,  and  have  reversed  the  judgment  for  such  cause;  (10 
Johns.  Rep.  239.)  and  whenever  any  irregularity  or  misconduct 
in  the  jury  has  tsiken  place,  which'  does  not  appear,  and  could 
not  be  msuie  to  appear  on  the  return,  some  mode  ought  to  be 
adopted  to  reach  the  evil ;  and  none  more  fit  and  appropriate 
occurs  ^o  the  Court  than  to  allow  it  to  be  assigned  as  error 
in  (act.     The  judgment  must,  accordingly,  be  reversed. 

Judgment  reversed. 
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Jackson,  ex  dem.  Woodruff  and  others,  against  Gil- 
christ 


THIS  was  an  action  of  ejectment  brought  to  recover  part  of  fo,^^^**®oi^i; 
lot  No.  2,  in  the  subdivision  of  lot  No.  8,  in  the  thirteenth  gen-  ai  act  of  1771, 
cral  allotment  of  the  Kauaderosseras  pnient.  beins  about  119  »5«  wteresi  of  a 
acres  of  land,  situate  in  the  town  of  Clinton^  in  the  county  of  land  could,  in 
Saratoga.  The  cause  was  tried  at  the  Saratoga  circuit,  in  Sejh  ^^l^^^^^^^. 
tembery  1816.  wise   thap  b? 

By  the  patent  of  Queen  Anne,  dated  the  2d  of  Novembery  ^"wh^T^Urt 
1708,  .a  tract  of  land,  called  Kai/aderosseras,  was  granted  to  JVan-  certificate  of  a 
ning  Hermense,  Johannes  BeeJcman,  Rip  Van  Dam^Ann  Bridges,  J"*^jf®  iil*^7vr 
and  nine  other  persons.  Ann  Bridges,  afterwards,  married  of  the'acknowi' 
Joshua  Hunloke,  and  the  plaintiff  deduced  a  regular  title  by  de-  deed*siatcd  Um* 
scent  from  her.  By  deeds  o|| lease  and  release,  dated  the  10th  A.,aad  B.,\m 
and  12th  of  February^  1711,  between  Joshua  Hunloke  o(  Eliza-  "^^^  hfm^.!^ 
bethtown,  in  the  provmce  of  East  New-Jersey,  gentleman,  and  acknowledge 

this  indoQture  to 
be  their  acts  and 
deed ;  '*  it  was  held  that  the  certificate  could  not  be  understood  to  mcnn  merely  that  the  parties  came  be- 
ibre  the  justice  lo  acknowledge  the  deed,  or  with  such  an  intent :  but.  further,  that  they  did  acknowledge 
it ;  and  that,  aAer  such  a  lapse  of  lime,  the  private  examination  of  the  wife  ought  to  be  presumed  3  and  tlut 
the  estate  acquired  under  a  deed  thus  acknowledged,  was  confirmed  by  the  act  of  1771. 

The  charter  of  1^,  of  James,  Duke  of  Yorky  was  not  in  force  after  the  revolution,  in  1688. 

7*he  preamble  of  a  statute  may  be  referred  to,  to  explain  the  enacting  part,  when  it  is  doubtful,  but  not  to 
restrain  its  meaning  when  clear  and  unambiguous. 

Tlie  staUite  of  1T71,  **  to  confirm  certain  ancient  conveyances,"  provided,  that  no  claim  to  any  real  estate, 
whereof  any  person  was  then  actually  possessed,  should  Be  deemed  to  be  void  upon  the  pretence,  that  the 
ffou'  mnri  gnuitiug  the  same,  had  not  been  privately  examined  :  it  seems  that,  tn  respect  of  new  and  nn- 
seft!f<l  lands,  the  constructive  possession  arising  from  the  right  of  properly,  is  sufficient  to  satisfy  the  words 
of  the  act,  such  possession  bemg  sufficient,  in  other  cases ;  as  to  entitle  the  husband  to  an  estate  by  the 
:ourtc5y,  or  to  onable  the  owner  to  maintain  trespass. 
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ALBANY,  •  Ann^  his  wife,  of  the  one  part,  and  Peter  Fauconier  of  the  city  of 
Jaimary,  1818.  ^eW'Yorkf  merchant,  of  the  other  part;  the  parties  of  the  first 
Iacsmh      P*"^»  ^°  consideration  of  the  suiri  of  60/.  New-  York  currency, 
V.  conveyed  to  the  party  of  the  second  part,  in  fee,  the  thirteenth 

aiLCHEUT.  undivided  part  of  the  Kayaderosseras  patent.  On  both  deeds 
the  following  endorsement  was  written :  <'  This  day  came  before 
[  •  90  ]  •me,  one  of  his  majesty's  justices  for  the  county  of  Essex,  the 
within-mentioned  Joshiui  Uunloke,  and  Ann,  his  wife,  to  ac- 
knowledge this  indenture  to  be  their  acts  and  dee^ ;  this  nine- 
teenth of  February,  one  thousand  seven  hundred  and  eleven, 
alias  twelve.  Attesrted  per  me,  Jno.  Blanchardv^  The  defend- 
ant's title  was  derived  from  *tliis  deed  through  sundry  mesne 
conveyances. 

A  partition  of  the  patent,  pursuant  to  the  act  of  the  8th  of 
January,  1762,  was  commenced  in  1769,  and  completed  and 
filed  in  the  clerk's  office  of  the  county  of  Albany,  on  the  4th  of 
March,  1771,  by  which  lot  No.  S,in  the  thirteenth  general  allot- 
ment of  the  patent,  was  drawp  to  the  share  of  Ann  Bridges. 
Several  deeds  were  given  in  evidence,  on  the  part  of  the  defend- 
ant, to  show  acts  of  ownership  and  assertion  of  title  by  persons 
deriving  title  from  Fauconier;  and  parol  evidence  was  also  given 
in  support  of  the  defenc^  of  adverse  possession ;  which,  however, 
it  is  not  necessary  to  state. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court,  on  a  case  to  be  made. 

Henry,  for  the  plaintiff.  1.  The  lessors  of  the  plaintiff  have 
proved  a  complete  right,  by  descent,  from  Ann  Bridges,  one  of 
the  patentees  of  the  Kayaderosseras  patent,  to  the  premises  in 
question.  But  it  will  be  attempted,  on  the  part  of  the  defendant, 
to  show  tliat  Ann  Bridges  aliened  her  title  by  the  release  of  the 
12th  of  February,  1711,  from  her  and  her  husband,  {Joshua 
Hunloke,)  to  Peter  Faticonier.  We  shall,  therefore,  contend, 
(2.)  That  the  deed  from  Hunloke  and  his  wife  was  altogether 
void  and  inoperative  as  to  her  and  her  heirs  at  law.  It  is  ti 
clear  and  settled  principle  of  the  common  law,  that  a  convey 
ance,  or  other  contract,  of  a  feme  covert,  unless  by  some  matter 
of  record,  is  absolutely  void,  and  not  merely  voidable,  and  it 
cannot  be  afllirmed,  or  made  good,  by  any  subsequent  agree- 
ment. (2  Bl.  Com.  293.  Perkins,  ^  154.  1  Sid.  120.)  The 
husband  has  no  power  to  convey  his  wife's  land  in  fee ;  and  if 
she  joins  in  the  conveyance,  unless  by  matter  of  record,  it  is  ab- 
solutely void.  If  she  joins  in  a  lease  for  a  term  of  years,  it  is 
voidable  only.  As  the  conveyance  by  Ann  Bridges  was  not  by 
fine  *or  matter  of  record,  and  as  she  was  not  privately  examined, 
and  her  acknowledgment  taken  as  to  the  execution  of  the  deed, 
according  to  the  act,  it  is  void ;  and  her  estate,  on  her  decease, 
descended  to  Hunloke  Woodruff,  a  minor,  who  resided  in  New^ 
Jersey,  until  just  before  the  commencement  of  the  revolutionary 
war,  and  who,  about  the  close  of  the  war,  came  to  . Albany ^ 
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wheie  he  resided  until  his   deati),  in  Julyy  1811.     His  children     ALBANY, 
are  the   lessors  of  the  plaintiff.     But  it  will  be  said  that  the  Jan»»"y-  ^^^^ 
act  of   the   colonial    legislature    of    Neu>-York,   passed    the      jacksom 
16th  of  February,  17,71,  (Fa»  SckaacV$  edit  of  the  laws,  p.  v. 

611.)  confiraied  ^nd  made  valid  this  conveyance.    That  statute,    GiLCHRist. 
if  it  has  any  operation  on  this  case,  goes  to  devest  a  right  vested 
in  if.  W.y  the  heir  by  the  common  law ;  and  ought,  therefore, 
on  general  principles  of  law,  to  be  considered  as  void. 

By  the  charter  of^  liberties  and  privileges  granted  bv  the  pro- 
prietory government,  or  the  Duke  of  York^  passed  October  30, 
1683,  and  which  was  the  Magna  Charta  of  the  inhabitauts  of 
the  province,  it  is  declared,  '^  that  no  man^  of  what  estate  or 
coQcUtion  soever,  shall  be  put  out  of  his  lands  or  tenements,  nor 
taken,  nor  imprisoned,  nor  disinherited,  nor  banished,  nor  any 
ways  destroyed,  without  being  brought  to  answer  by  due  course 
of  law."  It  also  declares,  *'  That  no  estate  of  a  feme  covert 
shall  be  sold  or  conveyed  but  by  deed  acknowledged  by  her  in 
some  Court  of  record,  the  woman  being  secretly  examined,  if  she 
doth  it  freely,  without  threats  or  compulsion  of  her  husband.'' 
(See  2  iV.  H.  L.  Appendix  III.  IV.  V.)  It  contains  the  princi- 
ple of  the  English  Magjia  Charta,  and  of  the  Bill  of  Rights  of 
the  people  of  this  state,  that  no  person  shall  be  disseised  of  his 
freehold,  &c:  but  by  the  lawful  judgment  of  his  peers  or  due 
process  of  law.  (1  N.  R.  Z*.  45.)  The  Magna  Charta  of 
England  is  a  limitation  of  the  powers  of  the  British  parliament ; 
and  a  colonial  legislature,  which  could  make  no  laws  repugnant 
to  the  laws  of  England,  nor  claim  that  omnipotence  which  is 
said  to  belong  to  parliament,  could  not  make  a  law  in  violation 
of  this  great  charter  of  rights.  (1  Bl  Com.  138,  139.)  The 
act  was,  therefore,  void,  as  contrary  to  the  Iaw%  of  England^  In 
the  case  of  Gardner  v.  The  Trustees  of  the  Village  oLNeivburgh 
(2  Johns.  Ch.  Rep.  162.)  *the  chancellor  held,  that  the  legist-  [  *  93  ) 
ture  could  not  take  away  private  property,  even  *for  necessary 
public  purposes,  without  providing  a  fair  compensation  to  the 
owner;  and  he  cites  numerous  authorities,  in  support  of  this 
doctrine,  from  books  of  jurists,  and  the  codes  and  constitutions 
of  different  countries.  This  Court  has,  also,  in  several  cases,  rec- 
ognized the  same  doctrine.  (Jackson  v.  Catlin,  2  Johns.  Rep. 
248.  26:3.  Dash  y.  Van  Kleeck,  1  Johns.  Rep.  477—508. 
CatKn  V.  Jackson,  in  Error,  8  Johns.  Rep.  520.  539 — 556.) 

But  if  this  statute  is  not  void*,  it  is  inapplicable  to  the  present 
case.  Being  in  derogation  of  a  common  law  risht,  it  must  be 
construed  strictly.  It  affects  those  deeds  only  where  the  per- 
sons claiming  under  them  are  nn  the  actual  possession  of  the  land.* 
The  words  are,  "  That  no  claim  to  any  real  estate,  whereof  any 
person  is  now  actually  possessed,  whether  as  tenant  in  common 
or  otherwise,  shall  be  deemed  void  upon  the  pretence,  that  the 
feme  covert  granting  the  same  had  not  been  privately  examined 
before  any  of  the  public  officers,"  &c.  Mere  constructive  pos- 
session is  not  sufficient.     There  must  be  an  actual  pedis  posses^ 
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ALBANY,     sto  Under  the  deed.     Again ;  the  act  confirms  those  deeds  only 

■J^^]||2;J^^^^J^  where  the  feme  covert  had  not  been  privately  examined  before 

Jackson      pubiic  ofScers^  &c.     This  can  refer  only  to  public  officers  or 

V.  magistrates  of  the  colony  of  New-  York,  not  to  a  case  like  this, 

GiixHRisT.    ^jjgpg   ^|jg  acknowledgment  was   in  Essex    county,  in   iVcir- 

Jersey, 

It  will  be  said,  perhaps,  that  there  is  a  presumption  arising 
from  lapse  of  time,  that  the  right  of  Ann  Bridges  has  been  ex- 
tinguished. But  the  case  afibrds  no  evidence  of  a<iy  acts  or 
facts  which  can  authorize  this  presumption.  From  mere  silence 
or  inaction  no  inference  can  be  drawn,  or  presumption  raised,  of 
the  extinguishment  of  right,  for  a  time  short  of  the  period  of  the 
statute'of  limitations.  No  matter  how  many  conveyances  there 
may  be,  or  through  how  many  hands  the  land  may  have  passed ; 
the  presumption  cannot  avail,  unless  possession  accompanies  the 
claim  of  right.  A  presumption  from  mere  length  of  time,  to  support 
.  a  right,  is  very  different  from  a  presumption  to  defeat  a  right. 
(Phillips's  L.  ofEv.  117,  118—124.  10  Johns,  Rep.  377.  7 
Johns.  Rep,  5.  1  Caines,  84.  6  Binney*s  Rep,  416.  10 
r  •  93  ]  ^Mass.  Rep.  105.  5  Cranchy  262.^  There  can  be  no  adverse 
possession  in  this  case ;  for  the  defendant  entered,  claiming  ti* 
tie  from  /.  H.  and  Ann  Bridges,  by  an  inoperative  conveyance. 
They  derive  title  Yrom  the  ancestors  of  the  lessors  of  the  plaintiff, 
and  cannot  allege  that  they  entered  adversely.  {Jackson  v. 
Sears,  10  Johns.  Rep.  435.)  There  is,  also,  a  recital  in  the 
deed  which  estops  him  from  setting  up  another  title.  {Phillips' f 
Evid.  355.) 

The  lease  to  De  Graff  affords  no  evidence  of  a  constructive 
possessibn.  He  entered,  and  was  possessed  in  severalty,  by 
metes  and  bounds,  and  his  entry  cannot  be  extended  beyond 
those  limits ;  and  those  claiming  under  him  can  go  no  farther. 
The  rents  issued  out  of  this  particular  parcel,  and  afford  no 
evidence  of  a  constructive  possession  of  the  whole ;  besides,  the 
covenant  is  to  pay  all  the  quit  rents  to  the  crown.  Mere  per- 
ception of  profits  does  not  amount  to  an  ouster  of  possession. 
(1  Bl.  Rep.  675.  2  Bl.  Rep,  690.  Coivp.  217.  1  Mis.  176.) 
The  payment  of  taxes  is  not  evidence  of  possession.  {Jackson 
V.  Mj/ers,  3  Johns.  Rep.  388.)  The  defendant  must  show,  affirm- 
atively, the  facts  from  whicn  the  presumption  is  to  be  drawn. 

Van  Buren,  ("attorney-general,)  and  Van  Vechten,  contra. 
1.  The  lessors  of  the  plaintiff  are  ihejifth  generation  from  the 
patentee ;  and  during  more  than  a  century,  there  has  been  no 
assertion  of  right  on  their  part,  or  by  any  of  (heir  ancestors ; 
and  from  the  date  of  the  deed  of  partition,  until  the  commence- 
ment of  this  suit,  thare  has  been  no  act  of  ownership  or  asser- 
tion of  claim  on  the  part  of  the  lessors.  After  such  a  lapse  of 
time,  their  claim  is  to  be  regarded  with  a  jealous  eye ;  and  every 
possible  indulgence,  as  to  presumption,  ought  to  be  shown  to 
the  defendant,  in  ordet  to  quiet  the  extensive  possessions  under 
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this  patent!     The  deed  from  J.  H.  and  Ann  Bridges  is  techni-     albanv. 
cally  and  formally  drawn,  and  is  duly  executed  by  the  grantors,  J«»»iao'»  ^'-i^- 
and  acknowledged  before  a  justice  of  the  peace.     It  is  objected  ^"j][^^^^[]*^ 
that  this  acknowledgment  by  the  wife  was  not  made  according  v. 

to  the  laws  of  the  colony  of  Neto-York,  and  that  the  deed  is,    g^i-ciiki-t. 
therefore,  void.     But  we  contend  that  there  is  no  evidence  of  « 

the  existence  of  any  law  of  the  colony,  at  the.  time  the  deed 
was  executed,  which  required  any  different  mode  of  *taking  the 
acknowledgment.  The  Charter  of  Liberties  and  Privileges 
granted  by  the  Duke  of  York,  the  30th  of  October,  1683,  for 
the  better  establishing  the  government  of  the  province,  &c., 
which  has  been  cited  to  show  the  existing  law  of  the  colony,  never 
had  the  foro«  of  law.  The  authority  of  it  was  denied  .by  the 
first  colonial  legislature,  which  commenced  in  1691,  under  Wil- 
liam and  Jilari^.  They  disavowed  all  the  acts  of  the  Duke  of 
York,  as  such,  or  as  James  II.,  after  he  came  to  the  crown,  and 
passed  a  new  bill  of  privileges,  which  was  afterwards  repealed  by 
the  king,  the  11th  of  May,  1697.  (Journ.  of  Gen.  Ass.  p.  8. 
Bradford's  ed.  Laws  of  New-York,  1.  4.)  In  1710, Mr.  Brad- 
ford published  his  revision  and  digest  of  the  laws  of  the  province, 
which  contain  no  reference  to  the  Duke  of  YorVs  charter.  In 
1752,  another  revision  of  the  laws  was  made  by  Smith  and  Liv-  * 
ingsion,  and  they  take  no  notice  of  this  charter.  In  March,  1 772, 
an  act  was  passed  to  revise,  dige*st,  and  print,  the  laws  of  the 
colony,  and  Van  Schaack  was  authorized  to  revise,  digest,  and 
collect,  all  the  laws  in  force  in  the  colony,  from  the  revolution, 
n688,)  until  that  time.' (Fan  Schaack^s  ed.  Laws,  676.)  The 
first  act  in  tliese  collections  is  in  the  names  of  William  and  Mary, 
passed  the  6th  of  May,  1691,  for  quieting  and  settling  the  dis- 
orders in  the  province ;  and  for  establishing  and  securing  their 
mdjesties'  present  government  from  like  disorders  in  future ;  and 
declaring  that  no  power  or  authority  could  be  held  or  exercised  in 
the  province  but  what  was  derived  from  the  magistrates.  There 
was,  then,  no  act,  statute,  or  charter  existing  in  the  colony,  reg- 
ulating the  mode  of  conveyance  by  a,  feme  covert.  Indeed,  the 
preamble  to  the  act  of  1771  clearly  shows 'that  there  was  no 
previous  statute  regulation  on  the  subject. 

^Again ;  it  is  said,  that,  by  the  common  law  of  England,  a 
feme  covert  cannot  convey  her  estate,  unless  by  matter  of  record, 
as  by  fine,  or  common  recovery ;  and  that  the  deed  is,  there- 
fore, void  at  common  law.  But  what  evidence  is  there,  that  the 
common  law  of  England  extended  to  the  province,  or  that  it 
was  in  force  here,  as  such,  prior  to  the  constitution  of  the  state  ? 
New-  York,  by  the  name  of  the  New-Netherlands,  was  a  Dutch 
colony  until  1674,  when  it  surrendered  to  the  Duke  of  York, 
and  was  *ceded  to  England  by  the  treaty  of  Breda,  in  1667,  [*05] 
and  the  duke  afterwards,  in  1674,  took  out  a  new  patent 
fix>m  the  crown.  It  was  a  conquered  province ;  and,  being  held 
by  right  of  conquest,  the  common  law  of  England  was  not,  of 
course,  introduced;  but  the  former  laws  and  customs  continued 
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ALBANY,    in  force  until  actually  changed,  and  new  laws  imposed.    The 
January,  1818.  commou  law  docs  not  attach  to  a  conquered  province,  without  a 
"■"^^[^^^^^^  special  ordinance  for   that    purpose.     (2  P,    fVms.  74,   75 
Blankard  v.  Galdy,  Salk.  411.     I  Bl  Com.  107,  108.     Tuck- 

Gilchrist.    ^^.,  ^j^  ^y  £^/   q^^  qqi      Smith's  Hist,  of  N.  Y.  Carey's  ed. 

'  268.  271.  note,  opinion  of  Sir  John  Randolph.)     By  the  articles 

of  capitulation  of  1664,  (art.  11.)  between  the  Dutch  governor 
and  the  English  commissioners,  the  Dutch  laws  and  customs 
were  expressly  saved  and  secured  to  the  inhabitants ;  and  this 
was  recognized  by  an  act  of  the  legislature  of  the  colony,  passed 
the  5th  of  Ju/y,  1715,  {Van  Schaack's  ed.  laws,  97.)  There 
was,  then,  no  English  common  law,  rule,  or  custom,  existing  on 
the  subject ;  and  the  preamble  to  the  act  of  the  6tlf  of  February y 
1771,  {Van  Schaack's  ed.  p.  611.)  speaks  of  the  ancient  practice 
of  the  colony  to  record  deeds  so  acknowledged,  thereby  exclu- 
ding the  idea  of  any  statute  having  been  passed,  relative  to  con- 
veyances by  feme  coverts.  On  one  of  the  deeds,  given  in  evi- 
dence, and  sqt  forth  in  the  case,  from  /.  Ross  and  his  wife, 
dated  the  26th  of  November^  17^0,  there  is  an  endorsement  of 
the  19th  of  Mayy  1769,  that  the  wife  then  appeared  before  D. 
Horscmandeny  Esq.,  chief  justice  of  the  Supreme  Court,  dLc,  and 
acknowledged  it  to  be  her  voluntary  act  and  deed,  and  it  was, 
therefore,  eulowed  to  be  recorded.  A  similar  proof,  or  acknowl- 
edgment, of  the  deed  of  De  Groff,  was  taken  before  Judge 
Smith.  Indeed,  our  records  are  filled  with  deeds  by  married 
women,  upon  their  acknowledgment  before  justices  of  the  p)eace, 
judges,  and  various  public  magistrates,  without  any  private  ex- 
amination. A  similar  practice,  relative  to  conveyances  hy  feme 
coverts,  existed  in  all  the  colonies.  (Davy  v.  Turner^  1  Vallas, 
11.  Lloyd  y.  Taylor,  1  Dall.  17.  Lessee  of  Watson  v.  Bailey, 
1  Binney^s  Rep.  470.  Fowler  v.  S/iearer,  7  Mass.  Rep.  14.  18, 
19.)     The  Supreme  Court  of  Pennsylvania  thought  it  a  most 

[  •  96  ]  proper  case  for  the  application  of  the  maxim,  Communis  *error 
facit  jus.  A  custom  of  a  particular  town,  or  city,  or  county,  as  to 
conveyances  by  infants  and/eme  coverts,  has  been  considered  as 
an  exception  to  the  general  rule  of  the  common  law.  {Hob. 
225.  Bro.  Abr.  320.  pi.  15.)  Thus,  in  the  case  in  Dyer,  which 
is  very  analogous,  the  custom,  in  the  town  of  Denbigh,  in  Wales, 
that  a,  feme  covert  might  aliene  her  land,  by  surrender  and  ex- 
amination in  Court,  was  held  good  and  valid,  {Dyer*s  Rep.  363. 
6.)  notwithstanding  the  statute  of  27  Hen.  VIII.  ch.  26.  If, 
then,  there  was  no  legislative  provision,  requiring  a  different 
mode  of  acknowledgment,  or  conveyance,  will  the  Court  disturb 
these  possessions,  for  a  slight  mistake  in  a  matter  of  form  ?  In 
Jackson  v.  Schoonmaker,  (2  Johns.  Rep.  230.  234.)  where  a 
leed  had  been  proved,  by  the  oath  only  of  a  surviving  trustee, 
>efore  a  judge,  in  ll50,Kent,Ch.  J.,  said,  that,.untill771,  "the 
>ractice  of  taking  the  proof  of  deeds  was  loose  and  unsettled. 
That  the  practice  in  the  colony,  before  that  time,  was  undoubt- 
edly to  be  regarded  on  a  question  touching  the  validity  of  an  an- 
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dent  deed ;"  and  the  deed  was  held  valid,  so  as  to  establish  the  Albany  ' 
plaintiff's  title.  A  strict  and  literal  conformity  to  a  statute  January,  isfs. 
will  not  be  required  in  such  a  case.  Admitting,  even,  that  there  ^"j^^^^T"*"^ 
was  a  statute  of  the  colonial  legislature  on  the  subject,  requiring  v. 

a  private  examination  of  the  wife  as  to  the  execution  of  a  deed,  ^"-^HRist. 
it  does  not  appear,  and  is  not  to  be  presumed,  that  the  act  re- 
quired the  magistrate  to  endorse  a  certificate  of  such  exam- 
ination on  the  deed ;  he  might  have  been  brought  into  Court, 
as  a  witness  to  prove  the  fact.  Is  the  de\fendant  to  be  con* 
eluded,  because  he  cannot  produce  that  evidence  ?  If  he  has 
lost  the  evidence,  by  lapse  of  time,  or  accident,  it  may  be 
supplied  by  legal  presumption.  It  is  not  pretended,  that  this 
was  not  a  bona  fide  conveyance,  for  a  valuable  consideration; 
and  there  are  facts  and  circumstances  sufficient  to  support  the 
presumption.  At  most,  there  has  been  an  omission  only  of  a 
mere  legal  formality.  The  presumption  required  is  to  support 
a  right.  The  deeds  were  put  on  record,  and  a  deduction  of 
title  is  recited  in  them,  and  Uiey  might  have  been  seen  by  lA. 
B,  or  her  heirs;  but  no  act  has  been  done  by  her,  or  those 
claiming  under  her,  until  I8I5,  questioning  the  validity  of  the 
deed  from  her.  The  other  claimants  *under  the  patent,  by  [  *  97  1 
their  deeds  to  Deeroffy  in  1768,  acknowledge  the  defendant's 
title.  No  matter  iJnough  they  were  released  in  severalty ;  they 
were  all  founded  on  the  validity  of  the  deed  of  A,  B.  Posses- 
sion taken  under  those  deeds,  was  possession  against  her  and 
her  heirs,  and  they  say  nothing.  This  amounts  to  an  acquies- 
cence. Again ;  in  1769,  commissioners  were  appointed  to  make 
partition,  and  notice  of  their  proceedings  was  published,  in  the 
gazette,  according  to  the  act.  This  was  a  statute  notice  to  all 
the  world.  Surveys  were  also  made,  and  surveyors  entered  on 
the  lands  under  the  defendant,  yet  nothing,  during  all  the  tiiAe, 
was  said  by  any  of  the  lessors,  or  their  ancestors.  It  is  fair, 
then,  to  presume,  that  they  l^ew,  or  believed,  that  the  right  of 
A.  B.  was  vested  in  Fauconitr.  There  was,  afterwards,  a  sub- 
division made,  and  releases  executed,  containing  recitals  as  to 
the  title,  which  were  duly  recorded.  Again ;  H.  Woodruff  re- 
sided in  the  city  oi* Albany ^  and  practised  as  a  physician  there, 
for  thirty  years,  almost  within  sight  of  the  premises,  yet  pre- 
served a  profound  silence,  as  to  any  claim,  as  heir  of  A.  B. 
Surely,  under  these  circumstances,  and  after  a  lapse  of  more 
than  a  century,  the  Court  will  presume  every  requisite  formality, 
as  to  the  acknowledgment  of  the  deed.  In  Goodtith  v.  Ihikt 
of  Chandosy  (2  Burr.  1065.  1072,  1073.)  Lord  Mansfield  lays 
down  the  principle  of  law,  as  to  these  presumptions,  that  where 
the  presumption,  as  in  this  case,  is  in  the  nature  of  eviden  e,  it 
must  have  some  ground  on  which  it  is  to  be  founded.  As  if 
a  man  have  a  power  to  suffer  a  common  recoveVy,  every  thing 
will  be  presurned  to  have  been  done  rightly  and  regularly,  until 
the  contrary  appears.  So,  if  a  person  interested  to  object  to  a 
recovery,  has  had  an  opportunity  to  make  objections,  but,  in- 
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ALE  ANY,     stead  of  doing  so,  has  acquiesced  under  it,  this  affords  a  pre 

^!^Il^^.-i^*  sumption  that  all  was  right  and  regular.  (EUlru/gc  v.  Knoit^ 
Jacksok  Cowj).  5^14.)  In  Good  right  v.  iStraphan,  {^Couy,  201.)  it  was 
V.  held,  that  are-dehvery  by  a  wife>  after  the  death  of  her  husband; 

iLCHRisT.  ^f  ^  ^jggj  delivered  by  her  when  covert,  was  a  sufficient  con- 
firmation of  such  deed,  so  as  to  bind  her,  and  that  circumstances 
alone  were  equivalent  to  such  a  re-delivery.     Even  an  act  of 

I  *  98  ]  parliament  *may  be  presumed ;  and  a  deed,  or  grant,  is  often 
presumed,  not  because  the  Court  believe  that  any  deed  ever  ex- 
isted, but  for  the  sake  of  quieting  possession.  (  Cotcp.  1 02.  2 1 5. 
Jackson  v.  M'Call,  10  Johns.  Rep,  377.  380.)  "It  is,"  says 
Lord  Erskine,  {HUlary  v.  Waller,  12  Vesey,  266.  "because 
there  are  no  means  of  creating  belief  or  disbeUef,  that  such  gen- 
eral presumptions  are  raised  upon  subjects  of  which  there  is  no 
record  or  written  muniment.  Therefore,  upon  the  weakness 
and  infirmity  of  all  human  tribunals,  judging  of  matters  of  an- 
tiquity, the  legal  presumption  holds  the  place  of  particular  and 
individual  belief."  {Phillips* s  Laio  of  Ev.  170.)  The  recitals 
in  the  deeds,  it  is  true,  show  that  we  derive  our  title  from  Ann 
Bridges;  but  they  state,  also,  that  the  grantors  acquired,  by 
lease  and  release,  in  1711,  and  by  subsequent  mesne  convey- 
ances, a  valid  title.  It  is  not  true,  that  nothing  short  oi^L  pedis 
possessio  will  support  the  presumption  of  the  existence  of  a 
deed,  or  grant.  Acts  of  ownership  on  one  side,  and  notice  of 
them,  and  acquiescence  on  the  other,  are  sufficient.  The  pre- 
sumption is  raised  for  the  furtherance  of  justice,  and  for  the  sake 
of  peace.  Acquiescence  in  acts  calculated  to  impress  the  idea 
of  a  conveyance  of  title,  or  ownership,  has  a  tendency  to  deceive, 
and  to  lull  third  persons  into  a  belief  of  the  fact.  On  this  prin- 
ciple, it  has  been  decided,  that,  if  a  person,  having  a  title,  or 
cllkim  to  land,  stands  by,  and  sees  a  stranger  convey  it  without 
making  known  his  claim,  he  is  concluded  by  his  silence.  In 
the  case  of  Jackson,  ex  dem,  Livingston,  v.  Scktitt,  decided  in 
1796,  and  affirmed  in  the  Court  of  Errors,  (3  Johns.  Cas.  118, 
119.)  this  doctrine  was  settled;  and  that  possession  may  be 
shown,  not  merely  by  a  visible  fence,  but  by  acts  of  ownership, 
applicable  to  the  nature  of  the  property.  Where  a  person  has 
a  color  of  title,  and  enters  under  a  deed, 'an  entry  into  part, 
will  be  deemed  an  entry  into  the  whole.  An  actual  enclosure. 
Of  pedis  possessio,  of  the  whole  is  not  necessary.  Now,  here 
are  surveys,  deeds  of  partition,  entries,  jand  acts  of  ownership,  on 
the  part  of  the  defendant,  and  those  under  whom  he  claims,  for 
above  50  years  past.  (12  Co.  5.  Van  Dyck  v.  Vaii  Beuren, 
1    Caiyies,  84.  91.  Jackson  v.  Demarest,  2   Caincs's  Rep,  382. 

(  *  99  ]  Jackson  v.  JValsh,  3  Johnji.  Ticp.  226.  Roe  v.  Ireland,  11  *East, 
280.  Goodtitle  v.  Balhvin,  11  East,  4S3.  Bergen  v.  Bennett, 
1  Caines^s  Cas.  in  Er.  1.  1  Hai/.  N.  C.  Rep.  61.  2  Hay.  N. 
C.  Rep.  345.)  Again;  a  conveyance  in  fee,  by  a /c/wc  covert, 
is  not  absolutely  void.  Lord  Mansfield,  in  Good  right  v.  Stra^ 
phan,  admitting  the  distinction  between  deeds  in  fee  and  leases, 
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says,  the  exception  was  allowed  for  the  advancement  of  agri-    Albany, 
culture  and  tillage ;  that  the  Court  ought  to  look  into  the  sub-  ^^^^^  i^'*-  , 

stance  of  the  deed ;  Xhat  it  is  in  substance  a  mortgage,  though      jacksob  ^ 
in  form  a  lease  for  years ;  that  the  wife  was  bound  by  it,  and  v. 

her  subsequent  acts  set  up  the  mortgage  against  her.  •  His  ar-  G"*-"''"' 
gument,  however,  is  more  subtle  than  sound ;  if  the  deed  was 
a  nullity,  and  void,  how  could  it  be  confirmed,  so  as  to  operate 
ab  initio  1  He  concedes  the  doctrine,  that  the  deed  of  a,  feme 
covert  may  be  confirmed.  (  Cotvp*  201 .  Wotton  v.  Hele,  2  Saund. 
180.  n.  9.  Roupe  v.  Atkimon,  Bunb.  162, 163.  Brooke  Ab.  Ac- 
cept. 6.  2  Roll.  Ab.  26.  pi.  2.  Jackson  v.  Murray,  7  Johns. 
R^.  5 — 11.  England  v.  Slade,  4  Term.  JBcjp.  682.)  If  Oe- 
cessary,  therefore,  a  release  from  Ann  Bridges,  after  she  became 
discovert,  or  from  her  son,  John  Hunloke,  or  from  his  grandson, 
HiaUoke  Woodruff,  may  be  presumed. 

3.  The  lessors  of  the  plaintiff  are  barred  .by  the  covenant 
of  wammty,  in  the  deed  from  /.  Hunloke  and  wife,  to  Fail- 
conier.  The  deed  contains  full  covenants  on  the  part  of  the 
grantors  and  their  beirs^  and  the  title  set  up  by  the  lessors  is  by 
descent  from  the  heir  of  the  grantors.  (Co.  Litt.  sec.  711, 
712.  2  Bl.  Com.  301.  306.  Gilb.  Tenures,  133.  12  Mod.  512. 
Vaughan,  366.  7  Bac.  Abr.  234.  Cruise's  Dig.  Tit.  32, 
Deed,  ch.  4.  sec.  »— 29.  '4  Dallas,  168.  2  Roll.  Abr.  786, 787. 
pi.  1.  Co.  Litt.  265.  sec.  446.  1  Ld^  Raym.  779.  Saunders 
on  Uses,  332 — 369.)  The  counsel  here  entered  at  large  into 
the  law  as  to  collateral  warranties,  and  contended,  that  it  was 
in  force  in  the  colony,  until  the  act  for  the  amendment  of  the  law, 
passed  the  8th  of  march,  1773,  (Van  SchaacVs  edition  of  laws, 
767.  770.  See,  abo,  Stat.  4  Anne,  c.  16.  s.  21 .  1  N.  R.'  L. 
525.  sess.  36.  ch.  56.  s.  26.)  (a)  when  collateral  warranties 
were  abolished ;  but  as  the  Court  did  not  take  notice  of  this  , 
point,  it  is  unpecessary  to  state  the  argument  further. 

4.  The  deed  of  1711,  by  J.  H.  and  Ann  Bridges,  was  con- 
finned  and  made  vaUd  by  the  act  of  the  colonial  legislature, 

^passed  the  16th  of  February,  1771.  The  preamble  gives  a  [*  100  | 
precise  description  of  the  case  before  the  Court.  The  act  is 
declaratory  and  remedial.  It  is  a  statute  of  peace,  made  in  fa- 
vor of  bona  fide  purchasers.  It  ought,  therefore,  to  be  con- 
strued liberally.  The  second  section,  providing  a  mode,  in 
future,  for  the  proof  and  record  of  deeds,  shows,  that  before 
that  time  there  was  no  statute  regulation,  or  settled  rule,  on  the 
subject.  But  it  is  said,  that  this  act  was  void,  on  general  prin- 
ciples, as  contrary  to  the  charter  of  liberties  of  the  province  and  • 
Magna  Charta.  This  is  very  delicate  ground.  The  greatest 
caution  ought  to  be  observed  in  questioning  any  of  these  old 
colonial  acts,  on  which  so  many  titles  to  property,  in  this  state, 
now  rest.  How  many  titles  depend  on  the  acts  for  confirming 
partitions,  however  informal  or  imperfect !  In  Van  Schaack's 
edition  of  the  laws,  (p.  31.)  is  a  remarkable  act,  passed  the  12th 

{a)  1  R,  8.  739. 
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ALBANY,     of  May,  1699,  foi  vacating  certain  patents,  granted  by  Governot 

iamiary,  1818.  Fktchtr,  declared  to  be  extravagant.     In  178-2  and  1786,  acti 

^^"^^^^^^^  were  passed  abolishing  entaib.     (Sess.  6.^h.  2.  Sess.  9.  ch.  12. 

V.  1   Greerd,  ed.   of  Laws,  205,  206.)  (a)     Did  not  these  acts 

OiLCHBiiT.    equally  interfere  with  vested  rights  ? 

Next,  as  to  the  power  of  tiie  cdionial  legislature  to  pass  such 
an  act.  The  constitution  of  the  state  (art.  35.)  (A)  dedares 
what  shall  be  the  law  of  the  state  ;  that  is,  '*  such  parts  of  the 
conunon  law  of  England,  and  the  statute  law  of  England  and 
Great  Britain,  and  of  the  bcU  of  the  legislature  of  the  colmiy 
of  Neto-  York,  as,  together,  formed  the  law  of  the  colony  on  the 
19th  of  April,  1775,"  &c.  The  framers  of  the  constitution 
recognize  and  adopt  these  colony  laws ;  they  never  meant  to 
re-enact  them.  An  act  of  the  colonial  assenri^Iy,  ^vith  the  as* 
sent  of  the  King  of  Great  Britain,  had  all  the  omnipotence  of 
an  act  of  parliament.  Magna  Charta  even  is  subject  to  the 
power  .of  the  parliament.  In  Great  Britain  the  absolute  sover- 
eignty is  in  the  parliament.  It  can  do  no  wrong.  ( Co.  Litt* 
110.  a.  4  but.  36.  1  BL  Com.  51.  90.  180.  Wood's  Inst.  455. 
2  Bac.  Abr.  109.  5  Com.  Dig.  220.)  Where  are  we  to  look 
for  the  constitution  of  the  colony  ?  Surely  not  in  the  charter 
of  liberties  granted  by  the  Duke  of  York.  Even  that  declares 
that  no  man  shall  be  disseised  /except  by  the  judgment  of  his 
[  •  101  ]  peers,  *and  the  law  of  the  province.  Whence  did  Courts  of 
justice  derive  their  powers?  From  the  common  law — from 
custom  and  usage;  but  the  common  law  may  be  altered  by 
statute.  In  Jackson  v.  CatUn  the  act  was  a  private,  not  a  pub* 
lic  act,  and  passed  at  the  instance  of  the  parties.  The  British 
parliament,  notwithstanding  Magna  Charta,  may  exile  their  sub- 
jects, and  pass  acts  of  attainder  and  forfeiture.  After  the  con- 
stitution of  the  state  was  adopted,  and  the  bill  of  rights  declared, 
the  legislature  passed  bills  of  attainder,  and  alxjUshed  entails. 
The  council  of  revision  {Const,  art.  2.)  was  intended  to  check 
improvident  and  unadvised  acts  of  the  legislature ;  yet,  if  two 
thirds  of  the  legislature  adhere  to  an  act,  it  becomes  a  law,  not- 
withstanding the  objections  of  the  council.  If,  then,  an  act  of 
the  colonial  legislature,  when  assented  to  by  the  king,  has  the 
force  and  effect  of  an  act  of  parliament,  how  can  it  be  impeached 
or  questioned,  though  it  devests  a  vested  right  ?  A  similar  le- 
gislative power  was  exercised  in  all  the  colonies.  {Laws  of  Ma* 
ryland,  1715.  ch.  47.  Laws  of  North  Carolina,  p.  143.  Laws 
of  South  Carolina,  132.  Acts  of  Georgia,  63.  Laws  of  Con^ 
necticut,  265.  Laws  of  Delaware,  144,  &c.)  This  was  a  sub- 
ject of  legislative  provision  in  all  of  them,  for  quieting  posses- 
sions and  securing  bona  fide  purchasers ;  and  we  have  no  evi- 
dence of  these  acts  having  been  questioned  in  the  Courts  of  the 
several  states.  But  if ,  as  we  contend,  the  deed  was  valid,  A. 
I         B.,  or  her  heirs,  had  no  vested  right  in  the  land,  for  she  had 

(a)  1  R.  8.  722.  lb)  1  R  S.bi. 
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conveyed  it  away ;  and  the  ancestors  of  the  lessors  have  ac-     Albany. 
qoiesced  in  the  statute  for  above  40  years.    The  act  did  no  ^,^^^!^\J^ 
more  than  Courts  of  justice  often  do,  by^the  aid  of  presumptions,      jj^cksov 
to  quiet  possession.  ^    v. 

Again  ;  it  is  said  that  the  act  must  be  strictly  construed ;  but 
being  beneficial  and  remedial,  it  ought  to  be  liberEdly  expounded. 
(6  Bac.  Abr,  374.  388,  389.)  Here  has  been  an  adverse  pos* 
session  of  part,  under  a  daim  of  title  to  the  whole,  for  about  60 
years ;  a  prc^ressive  series  of  acts  of  ownership  and  possession 
to  this  day,  hostile  to  all  notion  of  a  title  in  the  lessors  of  the 
plaintiff  or  their  ancestors.  All  these  amount  to  actual  posses- 
sion within  the  meaning  of  the  act.  The  defendant  may  avail 
himsetf  of  the  acts  of  his  co-tenants ;  the  partition  commenced 
in  1769,  when  the  *whoIe  tract  was  surveyed  under  the  direc-  [  *  lOS  1 
tion  of  the  surveyor-general,  and  the  record  of  partition  was 
filed  the  24th  of  Jemuary^  1771,  in  the  office  of  the  secretary 
of  state.  In  1771,  most  of  the  land  in  the  western  and 
northern  parts  of  the  state  was  wild  and  unoccupied,  lying 
whoHy  in  grant;  and  if  the  objection  here  made  is  to  pre- 
vail, roost  of  the  titles  to  lands  in  those  parts  of  the  state  will 
be  shaken. 

Henry,  in  reply.  1.  It  is  said,  that  this  being  a  conquered 
country,  the  common  law  of  England  was  not  in  fprce  bere> 
unless  specially  introduoed  by  some  ordinance  or  statute. 
Bladcstone  (1  Com.  107.)  lays  it  down,  that  if  an  uninhab-* 
ited  country  be  discovered  and  planted  by  English  subjects, 
they  CQffry  with  tfiem  all  tl\e  laws  of  England  which  are 
applicable  to  their'  situation.  But  in  conquered,  or  ceded 
countries,  that  have  already  laws  9f  their  own,  they  remain  until 
expressly  changed.  This  was  not,  in  fact,  an  uninhabited 
country  when  jbrst  discovered.  It  was  possessed  by  the  native 
Indian  tribes.  The  aborigines  having  been  conquered  by  the 
European  adventurers,  the  laws  of  the  Iroquois,  accordii^  to 
the  argument  of  the  defendant's  counsel,  must  have  prevailed. 
Again ;  if  conquered  from  the  Dutch,  then  the  Dutch  law  must 
have  continued  in  force.  But  the  fact  is,  th^t  the  American 
colonies  were  held  by  right  o{  discovery,  and  not  by  conquest ; 
and  Judge  J\icker,  in  excepting  Netv-YorTc,  is  mistaken  in 
point  of  fact.  Sebastian  Cabot,  in  the  service  of  Hen.  VII., 
disoovered  the  country  in  1497,  from  the  SSth  to  the  68th  de- 
gree of  north  latitude,  and  grants  were  made  under  the  north 
and  south  Virginia  patents,  from  the  34th  to  the  45th  degree 
of  north  latitude,  long  prior  to  the  discovery,  by  Hudson,  of  the 
river  which  bears  his  name,  and  before  the  Dutch  settlement. 
The  Dutch  were  intruders;  the  civil  wars  in  England  alone 
prevented  the « government  of  that  country  from  immediately 
expelling  them  ;  and  the  colonists  of  New-bngland  were  not  in  $ 
a  sitoatioD  to  exert  tliemselves  agsunst  their  new  neighbors. 
The  fad  is,  contrary  to  all  theory  and  speculation,  that  the 
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ALBANY.     English  came  into  possession  ie  full  sovereignty,  and  that  the 
January,  1818.  jg^^g  ^f  England  have  prevailed  here  from  the  beginning ;  not 
^""^^^J^^^]^  all  the  laws  of  England^  but  such  as  were  *appUcable  to  the 
V.  situation  of  the  colony.     Such,  for  example,  as  the  law  of  de- 

Gilchrist.  ^ccn^5,  the  law  as  fo  baron  and  feme,&c.  Whence  did  the  col- 
onists derive  their  criminal  Iqw,  and  their  modes  of  trial? 
Nay,  English  statutes  operated  in  the  colony,  and  were  acted 
upon  long  before  any  re-enactment  of  them  by  the  colonial 
legislature.  Such  were  the  statutes  of  uses,  for  abolishing  the 
feudal  tenures  ;  concerning  wills,  and  the  distribution  of  intes- 
tates' estates ;  concerning  frauds,  distresses,  rescue,  execution, 
escape,  juries,  heirs,  and  ancestor,  and  many  other  statutes  which 
might  be  mentioned ;  all  of  which  were  in  force,  though  not 
re-enacted  after  the  Dutch  were  conquered.  A  few  of  the 
statutes  were  re-enacted  in  1772,  to  remove  obscurity ;  but  it 
was  not  until  1778  that  the  legislature  began  to  re-«nact  various 
English  statutes,  for  the  purpose  of  removing  all  inconvenience 
and  doubt  as  to  which  of  them  were  in  force.  The  constitution 
speaks  of  the  statute  law  of  England  and  of  Great  Britain  as 
being  the  law  here,  that  is,  the  English  law  before  the  revolu- 
tion, and  the  British  law  since.  The  act  for  revising  and  di- 
gesting the  laws  of  the  state,  passed  the  15th  of  April,  1786, 
(1  Laws  ofN.  Y,,J.  ^  V.^s  ed.  281.)  after  reciting  this  clause 
of  the  constitution,  directed  that  all  such  statutes  of  England 
and  Great  Britain,  as  were  a  part  of  the  law  of  the  colony  on 
the  19th  of  April,  1775,  should  be  brought  in,  in  the  shape  of 
bills,  to  be  enacted.  *  In  this  form  the  statute  of  6  Edw.  I.  c.  3. 
.  ^omitting  only  the  clause  respecting  assets,)  the  statute  of  32 
Ben.  VIII.  c.  ffe.  and  4  Anne,  c.  16.  s.  1.  were  enacted,  there- 
by affording,  by  necessary  implication,  the  sense  of  the  legisla- 
ture, that  they  extended  to  the  colony ;  though  the  6  Edw.  I. 
c.  3.  and  32  Hen.  VIII.  c.  28.  were  never  enacted  by  the  co-  * 
lonial  legislature. 

The  common  law  of  England,  then,  being  in  force  here,  Ann 
Bridges,  a  feme  covert,  could  not  convey  her  estate  by  such  an 
acknowledgment  as  that  made  of  the  deed  of  1711.  The 
deed,  as  to  her,  is  absolutely  void.  (1  Bh  Com.  444.  Co.  Litt. 
326.  a.)  The  rule  of  the  common  law  is  founded  in  sound 
policy ;  there  could  be  no  good  reason  for  not  adopting  it  here ; 
and  it  was  expressly  adopted  in  the  charter  of  liberties,  which 
does  not  appear  to  have  been  repealed.  If  there  was  any  ex- 
[  •  104  ]  ception,  in  this  respect,  to  the  common  *law  rule,  it  lies  on  the 
defendant  to  show  that  exception.  The  lessors  of  the  plaintiff 
are  entitled  to  the  full  benefit  of  the  common  law.  If  there 
was  a  law  or  usage  of  the  colony,  as  mentioned  in  the  preamble 
to  the  act  of  1771,  of  taking  the  acknowledgment  or  proof  of 
^  deeds  before  a  member  of  the  king's  council,  adjudge  of  the  Su- 
preme or  County  Court,  or  a  master  in  chancery,  it  lies  with  the 
defendant  to  show  that  any  other  officer  might  take  the  ac- 
knowledgment, and  that  a  bare  acknowledgment,  without  any 
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private  examination,  before  a  justice  of  the  peace  in  New-Jersey y     ALBANY, 
was  sufficient.     The  certificate  of  acknowledgment  is  given  by  ^,^^^X^^^^J^ 
a  justice  of  the  peace  of  Essex  county,  {If.  J.)  who  states      jackson 
merely  that  the  parties  appeared  to  acknotoled^e ;  not  that  the  v. 

wife  was  privately  examined  by  him,  whether  she  executed  the  ^'^*^"**"'^ 
deed  voluntarily.  It  is  true,  the  Court  will  look  at  the  usage 
or  practice  of  the  colony,  but  there  must  be  evidence  of  such 
usage  or  practice.  A  particular  case  does  not  prove  usage.  The 
practice  must  be  general,  before  the  maxim  of  Communis  error 
facit  jus  can  apply. 

2.  The  act  of  177 1 ,  we  repeat,  was  void.  The  colonial  legis- 
btures  were  limited  in  their  powers.  (1  BL  Com.  107 — 109.) 
The  fight  of  property  is  an  inherent  right ;  it  is  declared,  says  , 

Blackstone,  by  the  great  charter,  that  no  freeman  shall  be  disseised 
or  devested  of  his  freehold,  or  of  his  liberties,  or  free  customs,  but 
by  the  judgment  of  his  peers,  or  by  the  law  of  the  land,  which 
CoJce  says,  means  by  process  of  law.  (2  List.  53.  note  8.) 
Private  property  cannot  be  taken  without  the  owner's  consent. 
(1  BL  Com.  138,  139.)  Our  Bill  of  Rights  is  copied  from 
Magna  Charta.  (4  BL  Com.  423, 424.  1  N.  R.  L.  46.)  As  to 
the  acts  passed  in  the  other  cplonies,  if  they  were  arbitrary  and 
unconstitutional,  they  afford  no  authority  or  precedent  for  us. 
Besides,  it  will  be  found  that  in  all  the  other  states,  they  pro- 
ceeded on  usage,  and  the  private  examination  of  the  wife  was 
indispensable. 

In  Davey  v.  Tamer ^  (1  Dallas^  11.)  there  was  a  private  ex- 
amination of  the  feme  covert^  and  an  usage  of  above  fiftyyears, 
was  found  by  the  special  verdict.  Agcun ;  in  Lloyd  v.  Taylor, 
(1  Dallas y  11.)  the  constant  usage  of  the  province  appeared  in 
evidence.  So,  in  Watson  v.  Bailey,  (\  Binney,  470.)  there 
was  a  private  examination,  and  an  act  oi  the  colonial  ^assembly 
of  the  24tb  of  February,  1770,  as  to  usage,  was  given  in  evi- 
dence; and  in  Fowler  v.  Shearer,  (7  Mass.  Rep.  14—18.)  Ch. 
i.  Parsons  puts  it  •on  the  ground  of  immemariat  usage,  and  pro- 
vincial regulation.  The  defendant,  in  this  case,  ought,  in  like 
manner,  to  have  given  evidence  of  the  usage,  if  he  intended  to 
rely  upon  it.. 

Again ;  the  conveyance  is  by  lease  and  release,  which  oper- 
ates only  by  virtue  of  the  statute  of  uses,  u/ider  which  nothing  ^ 
passes,  but  what  the  grantor  has  a  right  to  convey,  and  actually 
does  convey.  (Sanders  on  Uses,  378.  4  Cruise's  Dig.  112. 
tit.  32.  ch.  6.  s.  43 — 47.  Id.  tit  32.  ch.  13.  s.  16.)  If  a  ten- 
ant for  life  alienes  by  feoffment,  it  is  a  forfeiture  of  his  estate ; 
not  so,  if  he  conveys  by  leas^  and  release ;  for  a  conveyance  by 
the  statute  of  uses  does  not  produce  a  disseisin.  The  husband 
cannot  disseise  the  wife.  (2  Bac.  Abr.  Discontinuance,  C.) 
Os  Groff  and  Groat  were  in  possession  of  two  small  lots,  sep- 
arately. A  possession  of  a  nook  or  comer  of  the  patent  cannot 
operate  as  a  possession  of  the  whole.  D^  Groff  entered  only 
for  a  part,  and  his  entry  is  for  his  right,  and  co-extensive  with 
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it.  A  possession  which  is  to  countervail  the. legal  title,  most 
be  a  pedis  posgtsno^  a  real  and  substantial  enclosure,  an  ac- 
tual occupancy,  definite,  positive  and  notorious.  (Jackson  t. 
Schoonmakery  2  Johns,  Rep.  280.)  There  can  be  no  extension 
of  possession  by  construction,  where  it  is  against  the  right  owner. 
The  partition,  under  the  colonial  act,  was  only  according  to  the 
rights  of  the  parties ;  it  can  have  no  effect  on  the  rights  or 
claims  of  third  p)ersons.  There  was,  then,  no  actual  possession ; 
and  so  the  statute  does  not  apply. 

Again ;  it  is  said,  we  should  have  asserted  our  right  by  actual 
entry ;  but  an  actual  entry  is  not  necessary,  except  to  avoid  a 
fine.  (Dovg.  483.)  Admitting,  even,  that  the  wife  was  dis- 
seised, no  actual  entry  was  necessary,  in  order  to  maintain  this 
suit.  The  third  section  of  this  act  shows  what  the  legislature 
meant  by  actual  possession.  It  speaks  of  actual  possession  by 
a  purchaser  for  twenty  years  past. 

Next,  we  are  told  that  we  are  bound  by  the'  collateral  war- 
ranty. The  defendant's  counsel  deny  that  the  common  law  was 
in  force  in  the  colony ;  and  yet  set  up  the  doctrine  of  *coIIate- 
ral  wan-anty  to  bar  tlie  plaintiff.  Where  is  this  doctrine  to  be 
found,  but  Ui  the  ancient  conmion  law  of  England  1  But,  we 
repeat,  the  colonists  not  only  brought  with  them  the  common 
law,  but  all  the  statutes  passed  to  meliorate  that  law,  and  to 
adapt  it  to  the  progressive  improvements  of  society;  and 
wretched  would  have  been  their  condition,  in  many  respects, 
without  the  benefit  of  those  remedial  statutes.  Collateral  war- 
ranties were  considered  in  England  as  a  great  grievance ;  and 
as  early  as  in  the  50  Edio.  III.,  the  commons  petitioned  the 
king  to  declare  that  no  warranty  should  bar,  unless  where  assets 
descended  from  the  warranting  ancestor.  The  statute  of  G?ou- 
cester,6  Edw.  I.  ch.  1,  had  been  already  passed,  which  declared, 
tliat  if  a  tenant  by  the  courtesy  aliened  the  estate  which  he  held 
by  the  courtesy,  with  warranty,  his  heir  should  not  be  barred  by 
such  warranty,  unless  he  inherited  lands  of  equal  value  from  his 
father.  By  this  statute,  then,  the  collateral  warranty,  in  this  case, 
would  be  defeated,  unless  the  ancestor  of  the  lessors  had  assets, 
which  does  not  appear,  but  the  contrary  has  been  shown  by  the  de* 
fendant.  (^  Tnst.  291.  1  Inst,  365.  a.  4  Comyn  Dig.  Guaranty^ 
H.  5.  4  Cruise's  Dig.  56.  tit.  32.  ch. 6.  s.  IS,  19.)  Besides,  the 
statute  of  4  Anne,  c.  16.  s.  21,  which  abolished  collateral  war- 
ranties, was  in  force  in  the  colony,  though  not  re-enacted  until 
1773,  and  then  from  motives  of  policy,  merely,  and  to  remote 
all  doubts  on  the  subject.  Our  statute  (sess.  24.  ch.  169.  s.  /. 
I  N.  R.  L.  183.)  is  a  re-enactment  of  the  stat.  Gloucester^ 
leaving  out  the  clause  as  to  assets,  so  that  no  collateral' war- 
ranty whatever,  or  in  any  case,  could  bar  the  issue  of  the  in- 
heritance of  the  mother.  This  shows  the  sense  of  the  legisla- 
ture as  to  these  collateral  warranties.  The  counsel  proceeded 
in  answer  to  the  defendant's  counsel,  as  to  the  nature  and  ef- 
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feet  of  the  collateral  warraoty ;  but  it  is  uunecesaary  to  state  his     albanv. 
argument  further.  •  ^.^^^^ 

Again ;  the  defendant,  and  those  under  whom  he  claims,  en-  uqk%qv 
tered  under  the  deed,  and  so  under  the  husband,  and  co-exten-  ^  y- 
sive  only  with  his  right ;  and  as  his  estate  ceased  at  his  death, 
they  were  only  tenants  by  sufieraoee,  and  could  not  destroy  that 
relaUion,  except  by  an  actual  disseisin.  Then  the  case  of  Jackson 
V.  Scars y  3  Johns.  Rap*  433. )  appUes.  There  A.  entered  into  pos- 
8e:ision  of  land,*  and  afterwards  receiyed  a  deed  from  his  father  [  *  107  ] 
and  mother,  but  which  was  not  aclmowledged  by  the  mother, 
to  whom  the  land  belonged ;  it  was  held,  thai  the  acceptance 
of  the  deed  repelled  the  evidence  that  he  entei'ed  adversely  to 
the  title  of  his  mother,  and  he  was  deemed  to  bold,  under  the 
deed,  his  father's  estate  only,  for  life ;  and  on  his  death,  the  land 
reverted  to  the  mother  and  her  heirs*  (Jackson  v.  Parker^  3 
Johns.  Cas.  134.  Jackson  v,  <S^arp,  9  Johns.  R^,  163.) 

Next,  as  to  the  presumptive  evidence :  the  principle  is,  that 
"  Long  and  undisputed  possession  of  any  right  or  property,  affords 
a  presumption  that  it  had  a  legal  foundation,  and  rather  than  dish 
turb  men's  possessions,  even  records  have  been  presumed."  (2 
Peakt^s  Ec.  22.)  Omnia  prasummter  sokmniter  esse  acta. 
Where  there  had  been  uninterrupted  possession  for  ages,  a  grant 
from  the  crown  was  presumed.  ^12  Co.  5.  Bedle  v.  Beard.) 
But  these  presumptions  are  allowed  only  to  make  out  a  defend- 
ant's title  against  third  persona,  (1  Gaines ^  64.  Ja<icw^  v.  WooU 
«ey,  11  Johns.  Rep,  456.)  not  against  a  clear  derivative  title. 
The  presumption  is  founded  on  actual  possession,  which  must 
accompany  and  go  along  with  the  deed.  In  Palmer  v.  Hicksy  (6 
Johns.  Rep.  135.)  the  Court  say  that. they  wiU  not  presume  a  grant 
of  land  under  navigable  water  to  the  owner  of  the  adjacent  soil, 
without  evidence  of  long  exclusive  possession  and  use  to  war- 
rant it.  In  the  cases  cited  by  the  other  side,  the  usage  was  con- 
sidered as  evidence  of  a  grant,  or  agreement ;  but  this  evidence 
may  be  repelled  by  showing  tha^  the  usage  was  limited,  &c. 
(Pkillips^s  Ev.  120,  121.)  The  usage  which  is  supposed  to  be 
lounded  on  a  grant,  or  agreement,  determines  also  the  extent  of 
the  supposed  grant.  The  righ|  granted  is  considered  as  com- 
mensurate with  the  right  enjoyed.  (PhiUips^s  Ev.  124.  4  Easty 
339,-340.)  There  is  no  such  evidence  in  this  case.  No  ad- 
verse possession  whatever  has  been  shown  prior  to  1787.  {Jack- 
son v.  MCall,  10  Johns,  itep.  377.  380.  Jackson  v.  Lunn,  3 
Johns.  Cos.  109.  118.) 

Time,  or  antiquity  of  title,  is  nothing,  without  a  possession 
gomg  along  with  it.     (2  Peake's  Ev.  110.  (112.  113.)  BuU. 
N.  P.  255.)  There  can  be  no  presumption  against  a  clear  *title      [  *  103  ] 
deduced  from  the  government,  short  of  an  actual  possession  for    ' 
20  years.     The  presumption  is  admitted  only  in  aid  of  a  defect 
tive  title.    Multiplied  presumptions  cannot  avail  any  thing,  un- 
less founded  on  actual  possession.    A  deed  100  years  old  is  . 
nothing  without  ]:H)ssession.    The  mere  record  of  a  deed,  for 

87 


Gilchrist. 


108  CASES  IN  THE  SUPREME  COURT 

ALBANY,  the  sake  of  preserving  the  evidence  of  title,  is  no  notice,  though 
January,  1818.  ^  registry,  made^neccssary  to  support  title,  is  so.  A  survey  of 
^■^[[^J^^^^  land  is  not  evidence  of  possession.  Every  presumption  may  be 
V.  rebutted  by  other  evidence,  by  parol  evidence,  or  any  kind  of 

proof  which  goes  to  destroy  it.  (Atmn.  i^'ec^.  284.)  Presumption 
arises  from  acts,  not  from  non-feasance.  There  is  no  evidence  of 
any  acts  done  by  A.  Bridges  to  raise  a  presumption.  Again ; 
presumptions  are  to  supply  facts  about  which  there  is  no  proof. 
Now,  here  the  deed  itself  is  produced,  and  the  Court  are  called 
upon  to  presume  that  deed  to  be  a  legal  and  perfect  conveyance. 
They  produce  a  defective  deed,  and  ask  that  it  be  presumed  good. 
If  the  deed  had  not  been  produced,  there  might  have  been  some 
reason  for  presuming  every  thing  in  its  favor.  In  Jackson  v. 
Vosburgh,  (9  Johns.  Rep.  270.)  the  Court  say,  that  the  posses- 
sion, in  common,  had  existed  so  long,  that  a  title,  in  common, 
might  have  been  presumed,  had  not  the  defendant  shown  a  will 
as  the  source  from  whence  he  derived  title;  and  the  being 
abandoned,  the  door  was  shut  against  presumption  in  favor  of 
any  other  title. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court. 

The  lessors  of  the  plaintiff  derive  title  under  Ann  Bridges^ 
who  was  one  of  the  original  patentees ;  and  their  right  to 
recover  is  made  out,  unless  the  title  of  Ann  Bridges  has  been 
devested,,  by  her  own  act,  in  conveying  it  away,  or  the  right  to 
recover  in  this  action  has  been  lost  by  lapse  of  time.  The  vast 
amount  of  property,  involved  in  the  questions  to  be  settled  by 
this  case,  has  increased  their  interest,  and  has  drawn  forth  from 
the  counsel,  on  the  argument,  a  very  able  and  elaborate  discus- 
y  sion.  The  conclusion  to  which  the  Court  has  arrived,  and  the 
point  on  which  the  decision  is  unanimously  placed,  has  ren- 
[  *  109  ]  dered  it  unnecessary  for  me  to  ^notice  many  of  the  questions 
which  were  brought  under  examination  on  the  argument. 

It  is  contended',  on  the  part  of  the  defendant,  that  Ann 
Bridges,  who  had  intermarried  with  Joshua  Hunloke^  parted 
with  ner  title  by  the  deed,  executed  by  her  and  her  husband,  to 
Peter  Fauconier,  bearing  date  the  12th  day  of  February y  17 11. 
It  is  objected,  however,  on  the  other  side,  that  this  deed  was 
not  acknowledged  in  such  a  manner  as  to  devest  the  title  of  a 
feme  covert.  The  acknowledgment  purports  to  have  been 
made  before  John  Blanchard;  and  his  certificate,  endorsed  on 
the  deed,  is  in  these  words : — "  This  day  came  before  me,  one  of 
his  majesty's  justices  for  the  county  of  Essex,  the  within-men- 
tioned Joshua  Hunloke,  and  Ann,  his  wife,  to  acknowledge  this 
indenture  to  be  their  acts  and  deed,  this  19th  day  of  February, 
1711.  John  Blanchard.^^  In  the  deed,  the  grantors  are  de- 
scribed as  of  Elizabeth-Town,  in  the  province  of  East  New-Jer- 
sey, and  the  grantee  as  of  the  city  of  New-  York.  At  the  time 
this  acknowledgment  was  made,  we  had  no  colonial  act  on  the 
subject.  This  has  given  rise  to  a^very  interesting  discussion  of 
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the  question,  how  far  we  were  governed  and  controlled  by  the     Albany, 
oonunon  law,  in  the  acknowledgment  of  deeds  by  femes  covert^  ^^^^^^\..^^ 
and  by  which  a  feme  covert  couid  be  devested  of  her  title  only      jacksojv 
by  fine,  or  some  matter  of  record ;  and  on  which  proceeding  v. 

she  was  required  to  be  examined  privately,  or  by  the  Court,  to  'i-^'"""". 
ascertain  whether  she  has  parted  with  her  estate  freely,  and 
without  compulsion  from  her  husband.  But  there  being  some 
diversity  of  opinion  on  the  bench,  how  far  the  common  law 
mode  of  proceeding  was  at  that  time  in  force,  here,  it  has  beeA 
thought  unnecessary,  at  present,  to  decide  that  point.  It  may, 
however,  I  think,  be  assumed,  that,  in  point  of  fact,  and  as  mat- 
ter of  practice,  the  common  law,  jn  this  respect,  has  never  been 
adopted  with  us ;  and  it  may  not  be  amiss  briefly  to  observe, 
that,  in  some  of  our  sister  states,  which  v^r^  British  colonies, 
and,  equally  with  us,  subject  to  the  common  law,  the  mode  of 
acknowledgment  adopted  in  this  case,  has  been  substantially 
recognized  and  sanctioned.  In  the  case  of  Davey  and  vrife  v 
Turnery  (i  DalL  11.)  decided  in  the  Supreme  Court  of  Penn* 
syhania,  as  early  as  the  year  1764,  it  *^vas  placed  on  the  ground  [  *  1 10  ] 
of  usage  and  custom,  and  the  maxim  Communis  error  facit  jus. 
The  force  and  effect  of  such  usage  was  again  noticed  in  the  ca^e 
of  the  Lessee  of  Watson  v.  Bailey^  (1  Bin.  470.)  where  Yates^ 
J.,  very  justly  observes,  that  the  maxim  just  alluded  to  hadgrea 
weight,  when  the  most  injurious  consequences  would  flow  from 
counteracting  it.  Lord  Coke  bbly^j  (2  Inst  28.)  usage  has 
prevailed,  even  against  Magna  Charta,  In  the  Supreme  Court 
of  Massachusetts,  Ch.  J.  i^arsons,  in  the  case  of  Fowler  v. 
Shearer y  (7  Mass.  Rep.  20.)  speaking  of  an  usage, in  that  state, 
as  to  conveyances  by  married  women,  says,  that  estates  never 
have  there  been  conveyed  by  fine,  in  which  the  wife  might  be 
examined,  and,  by  her  consent,  be  barr^  by  the  fine;  that 
whatever  was  the  origin  of  the  usage,  it  could  not  be  disallowed, 
without  shaking  very  many  of  the  existing  titles  to  real  estates ; 
and  that  it  must  now  be  considered  as  the  law  of  the  land.  But, 
2is  the  decision  of  the  case  before  us  is  placed  entirely  upon  the 
colonial  act  of  1771,  (Fan.  Sch.  ed.  Laws,  611.)  it  is  unneces- 
sary for  me  further  to  notice  the  usage  on  this  subject,  or  to  in- 
quire how  far  we  were  then  bound  by  the  common  law.  J  have 
barely  referred  to  some  cases  that  have  arisen  in  other  states, 
where  a  similar  usage  has  been  sanctioned,  to  show  that  the 
coHimon  law  mode  of  conveyance,  by  fine,  was  not  in  practice  . 
there,  nor,  most  likely,  in  any  of  the  British  American  colo- 
nies. What  part  of  the  common  law  of  England  was  in  force 
here,  before  the  American  revolution,  has  been  a  subject  of  very 
considerable  doubt  and  difficulty;  (Smithes  Hist,  of  N.  Y.  372. 
3SI A  and  is  not  now  intended  to  be  decided. 

The  colonial  act  to  which  I  have  referred,  purports  to  be  an 
act  to  confirm  certain  ancient  conveyances ;  and  recited  that, 
"  whereas  it  has  been  an  ancient  practice  in  this  colony  to  re- 
cord deeds  concerning  real  estates  upon  the  previous  acknowl- 
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ALBANY,  the  letter  of  tliis  resolution ;  for  that  charter  puiports  to  be  en« 
jMoary^jaie.  ^^t^d  by  the  governor,  council,  and  representatives,  in  general 
Jacksou  assembly,  and  by  the  authority  of  the  same.  That  the  charter 
of  the  Duke  of  York,  as  such,  was  not  considered  in  force  after 
the  revolution  of  1688,  is  very  obvious ;  because  the  general 
assembly  of  the  colony,  in  1691,  passed  an  act  declaring  what 
are  the  rights  and  privileges  of  their  majesties'  subjects  inhabit- 
ing within  the  province  of  New-York,  in  which  many  of  the 
provisions  in  the  charter  of  the  Duke  of  York  ar^  incorporated, 
and,  doubtless,  all  that  were  intended  to  be  in  force ;  among 
others,  the  very  provision  relative  to  conveyances  by  femes  covert. 
(Brad,  edition  of  the  laws,  2.  5.)  But  this  act  was  repealed  by 
the  king  on  the  llthofiliay,  1697,  as  appears  by  a  marginal 
note  in  f^an  Schaack's  edition  of  the  laws,  (p.  5.)  and  which  was 
made  pursuant  to  the  authority  given  him  by  the  act  of  1772, 
(  Van  Schaack's  edition  of  the  laws,  676.)  appointing  him  to  re- 
vise and  digest  the  laws  of  the  colony.  The  charter  of  the 
Duke  of  York  not  being  included  in  this  revision,  affords  irre* 
114]  sistible  evidence,  that  it  ^as  not  deemed  to  be  in  force  here ; 
for  he  was  authorized  and  required  to  revise,  digest,  and  cause 
to  be  printed,  all  the  laws,  from  the  happy  revolution,  down  to 
the  end  of  the  then  session,  (1772.)  From  this  view  of  the 
acts  and  proceedings  of  the  colonial  legislature,  we  may  very 
safely  conclude,  that  in  1711,  when  the  acknowledgment  ia 
question  was  taken,  there  was  no  charter,  or  statute  regulation, 
on  the  subject  in  force  here ;  but  that  a  loose  and  unsettled  prac* 
tice  prevailed,  as  is  set  forth  in  the  recital  to  the  act  of  February, 
1771.  It,  therefore,  became  highly  necessary  atid  proper,  that 
what  had  been  done  under  such  usage,  or  practice,  should  re- 
ceive legislative  sanction. 

It  has  also  been  eontended,  that  this  act  interfered  with  the 
vested  rights  of  the  heirs  of  Arm  Bridges ;  and,  oi^  this  ground, 
ought  to  be  declared  null  and  void.  Without  entering  into  the 
question  of  the  authority  of  the  Court  to  set  i^ide  uie  act  al- 
together, it  is  certainly  a  delicate  power,  and  ought  to  be  exer- 
cised cautiously,  and  in  extreme  and  palpable  cases  only.  We 
do  not  consider  the  one  before  us  as  one  of  that  class.  It  is 
an  act,  confirming  and  quieting  the  title  of  bona  fide  purchasers, 
and  sanctioning  an  ancient  custom,  as  to  the  form  of  acknowl- 
edgment. Such  an  act  ought  to  receive  a  liberal  and  benign 
interpretation,  for  the  purpose  of  securing  titles  derived  under 
such  deeds.*  In  Jackson  v.  Schoonmaker,  (2  Johns.  Rep.  234.) 
this  Court,  in  speaking  of  the  loose  manner  of  taking  the  proof 
of  deeds,  prior  to  the  act  of  1771,  say,  That  the  practice  in  the 
colony  before  that  time,  is,  undoubtedly,  to  Jbe  regarded  on  a 
question  touching  the  authority  and  validity  of  an  ancient  deed. 
By  the  custom,  in  some  cities  and  boroughs  in  England,  a  bar- 
^in  and  sale,  by  the  husband  and  wife,  where  the  wife  is  ex- 
amined by  the  mayor,  or  other  officer,  binds  the  wife,  after  the 
husband's  death.  (2  Inst.  673.)  By  the  statute  34  Hen.  VIII. 
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ch.  22,  all  such  customary  conveyances  are  declared  to  be  of     ALBANY, 
force,  notwithstanding  the  statute  32  Hen.  VIII.  ch.  28,  which  Ja°"arj,  I8i8. 
required  the  conveyance  to  be  by  fine,  levied  by  the  husband      jj^cksos 
and  wife.     The  statute  34  Hen.  VIII.  refers  to  and  sanctions  v. 

certain  customs,  which  had  existed  in  some  cities,  boroughs,  G'^-christ. 
and  towns,  as  to  taking  and  acknowled^ng  deeds ;  and  declares  ^ 
that  the  same  shall  stand,  *any  thing  in  the  act  of  32  Hen.  VIII.  ^  *  '  " 
to  the  contrary  notwithstanding.  So  there  is  a  custom  in  the 
town  of  Denbigh,  in  Walesy  that  Sifeme  covert y  with  her  husband, 
may  aliene  her  land  ther^,  and  it  shall  bind  the  wife,  and  her 
heirs,  as  a  fine  does.  This  custom  is  not  taken  away  by  the 
statute  of  Wale9, 27  Hen.  VIII.  ch.  28,  because,  as  is  said  by  the 
Court,  the  custom  is  reasonable,  and  agreeable  to  some  customs 
in  JS/igf/aiie?,  for  the  assurance  of  purchasers.  (X>yer,  3S3.)  Thus 
we  see,  that,  in  England,  certain  customs,  as  to  acknowledg- 
ments by  femes  covert^  have  been  recognized  and  sanctioned  by 
acts  of  parliament,  notwithstanding  such  customs  were  contrary 
to  the  course  of  the  common  law.  But  this  colony  act  receives 
very  considerable  strength  and  confirmation  from  the  35th  ar- 
ticle in  our  Constitution,  (1  N.R.L.A\.)  (a)  which  declares,  that 
such  parts  of  the  common  law  of  England,  and  of  the  statute 
law  of  Engl4ind,  and  Great  Britain,  and  of  the  acts  of  the  legis- 
lature of  the  colony  of  New^Yorlc,  as,  together,  did  form  the 
law  of  the  said  colony,  on  the  19th  day  of  April,  1775,  shall  be 
and  continue  the  law  of  this  state,  subject  to  such  alteration  as 
the  legislature  shaU,  from  time  to  time,  make  concerning  the 
same.  The  act  now  in  question  comes  directly  within  this  ar- 
ticle, and  may  fairly  be  considered  as  expressly  adopted  by  the 
constitution.  It  had  very  recently  been  passed,  and  must  have 
been  within  the  knowledge  of  the  framers  of  the  constitution, 
who  were  men  too  enlightened  and  upright  to  infringe  upon 
vested  rights.  But  this  article  affords  a  fair  inference  also,  (if  it 
had  been  thought  necessary  to  enter  into  that  question,)  that 
the  whole  body  of  the  common  law  was  not  considered  in  force 
and  operation  here ;  dtherwise  the  article  would  not  have  spoken 
of  a  part.  It  adopts  sxich  part  of  the  common  law,  which,  to- 
gether with  the  statute  law,  did  then  form  the  law  of  the  colony ; 
and  how  is  this  to  be  ascertained  ?  It  must  be,  either  by  show- 
ing an  express  adoption,  or  an  implied  one,  to  be  collected  from 
the  course  and  practice  of  the  Courts,  and  the  usages  and  cus- 
toms which  prevailed  in  the  government.  As  it  respects  the 
acknowledgment  of  deeds,  by  femes  covert,  the  common  law 
modes,  by  fine  and  recovery,  never  were  in  use  here.  If  it  were 
necessary  to  *pursue  thi^  question  further,  the  act  of  1771  might  [  *  1 16  J 
be  strongly  fortiij^d,  by  referring  to  what  has  taken  place  in 
other  states,  in  most  of  which  similar  laws  have  been  passed ; 
and,  from  aught  that  appears,  have  been  sanctioned  and  upheld 
by  their  Courts  of  justice. 
But  it  has  been  argued,  that,  admitting  the  validity  of  the 

(a)  1  iL  £r.  54. 
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ALBANY,    act,  no  such  possession  has  been  shown,  as  to  bring  the  present 
lanuary,  1818.  qqj^  Within  its  provisions.     Before  noticing  the  facts  in  relation 
^"'^^^^^^"^'^  to  the  possession,  it  will  be  proper  to  examine  the  act  itself,  and 
V.  see  how  broad  a  construction  it  will  admit.     It  is,  in  general, 

Gilchrist,  tme,  that  the  preamble  of  a  statute  is  a  key  to  open  the  mind 
of  the  makers,  as  to  the  mischiefs  which  are  intended  to  be 
remedied  by  the  statute.  This  rule  must  not,  however,  be  car- 
ried so  far  as  to  restrain  the  general  words  of  an  enacting  clause, 
by  the  particular  words  of  the  preamble.  (6  Bac.  Ah,  380, 
381.)  Although  the  preamble  cannot  control  the  enacting  part 
of  a  statute,  which  is  expressed  in  clear  and  unamb^uous  terms, 
yet,  if  any  doubt  arises  on  the  words  of  the  enacting  part,  the 
preamble  may  be  resorted  to,  to  explain  it.  (4  Term  Rep,  793. 
Sir  William  Jones,  163,  Palm,  485.)  In  the  preamble  to  this 
statute,  nothing  is  said  with  respect  to  possession  of  the  land, 
nor  any  thing  from  which  it  could  be  inferred,  that  the  act  was 
intended  to  be  confined  to  deeds  for  lands  in  actual  possession, 
at  the  time  of  passing  the  act.  After  reciting  the  practice 
that  had  prevailed  with  respect  to  acknowledgments,  it  recites 
that  there  are  lands  and  tenements  held  under  the  deeds  of 
femes  covert,  not  acknowledged  in  manner  aforesaid,  and  yet 
made  bona  fide,  and  for  valuable  consideration.  By  this  it  would 
seem,  that  the  cases  intended  to  be  embraced,  were  those  where 
the  purchase  was  bona  fide,  and  for  valuable  consideration ;  that, 
in  such  cases,  the  purchasers,  and  those  holding  under  them, 
ought  to  be  secured,  both  in  law  and  equity,  against  the  grantors, 
their  heirs  and  assigns.  The  unimproved  state  of  the  lands  in 
the  colony,  at  that  time,  affords  a  pretty  strong  argument  that 
the  intention  of  the  l^slature  wds  to  confirm  and  secure  the  title 
in  all  such  cases.  To  restrict  the  act  to  those  cases  only  where 
there  was  a  pedis  possessio,  would  be  providing  only  for  a  small 
[•117]  proportion  *of  the  cases  probably  intended  to  be  embraced ;  as, 
comparatively  speaking,  but  a  small  part  of  our  lands  were,  at 
that  time,  under  actual  cultivation  and  improvement.  With 
such  a  preamble,  and  taking  such  to  be  the  situation  of  the 
country,  let  us  apply  the  enacting  clause.  It  declares 'that  "  no 
claim  to  any  real  estate  whereof  any  person  is  now  actually  pos- 
sessed, whether  as  tenant  in  common  or  otherwise,  shall  be 
deemed  void,  upon  pretence  that  the  feme  covert  granting  the 
same  had  not  been  privately  examined,"  &c.  If  this  clause 
was  to  be  construed  without  any  reference  to,  or  aid  from,  the 
preamble,  I  should  think  it  would  apply  only  to  those  cases 
wJiere  the  land  for  which  the  deed  was  given  was  in  actual  pos- 
session. But  considering  the  enacting  clause  with  an  eye  to  the 
preamble,  it  would  be  no  very'^strained  constrr<ition  to  apply  the 
word  possessed  to  the  claim  or  title,  instead  of  the  land  itself; 
and  then  there  would  be  perfect  harmony  between  the  preamble 
and  the  enacting  clause.  But  it  is  not  necessary,  in  this  case, 
to  resort  to  this  construction.  It  has  been  noticed  only  for  the 
-  lurpose  of  showing,  that  all  acts  of  ownership  exercised  over 
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the  land  should  be  viewed  as  the  acts  of  one  having  titles,  and,     ALBANY, 
therefore,  liberally  construed,  and  not  as  the  acts  of  one  setting  January,  I8I8. 
np  a  possession  in  opposition  to  the  title,  which  are  to  be  con-  ^"j][^^^^^^ 
stnied  strictly.     It  is  not  denied  that  a  regular  and  complete  v. 

paper  title  has  been  deduced  to  the  defendant,  and  those  under  ®'lc«»*"t. 
whom  he  claims,  from  Peter  Fauconier^  the  grantee  in  the  deed 
from  Ann  Bridges^  and  her  husband.'  Nor  is  it  pretended  that 
there  has  ever  been  any  actual  possession  in  hostility  to  this 
title ;  and  it  is  a  settled  rule  of  law,  that  where  there  is  no  adverse 
holding,  the  possession  is  deemed  to  be  in  him  who  has  title. 
This  doctrine  has  been  extended  by  this  Court  farther,  perhaps, 
than  the  English  rule  would  admit.  In  Jackson  v.  Sillicky  (d 
Johns.  Rep.  262.)  it  is  held,  that  where  a  feme  covert  is  the 
owner  of  wild  and  uncultivated  land,  she  is  considered,  in  law, 
as  in  fact  possessed,  so  as  to  enable  her  husband  to  become  a 
tenant  by  the  courtesy.  The  observations  made  by  the  Court 
in  that  case  upply,  with  peculiar  force,  to  the  present.  It  is  said 
there  was  np  pedis  possessio,  or  possession  in  fact,  of  the  prem- 
ises, in  the  popular  sense  of  the  words,  by  the  ^husband  or 
his  wife,  during  the  coverture ;  for  the  lands  remained,  as  new  [  *  118  ] 
lands,  wild  and  uncultivated,  though  the  title  clearly  existed  in 
the  wife.  The  qne^on  is.  Was  she  not  considered  as  seised  in 
fact,  so  as  to  enable  her  husband  to  become  a  tenant  by  the 
courtesy?  To  deny  this  would  be  extinguishing  the  tide  of 
tenant  by  courtesy  to  all  wild  and  uncultivated  land.  It  has 
long  been  a  settled  point,  that  the  owner  of  such  land  is  to  be 
deemed  in  possession  so  as  to  maintain  trespass.  The  possession 
of  such  property  follows  the  title,  and  so  continues,  until  an  ad- 
verse possession  is  clearly  made  out.  This  is  the  uniform  doe- 
trine  of  this  Court.  Adopting  this  rule  of  construction,  the  act 
of  1 771  would  be  fully  satisfied  without  any  acts  of  ownership  ex- 
ercised over  the  land ;  but  the  case  before  us  does  not  rest  even 
here ;  for,  as  early  as  in  the  year  1768,  a  part  of  this  tract,  under 
the  title  derived  from  Ann  B ridges ,  was  sold  to  Lewis  Groat, 
and  actual  possession  taken  of  the  same,  which  has  continued 
down,  ever  since,  under  title  derived  from  him.  Groat,  by  his 
deed,  became  responsible,  and  covenanted  to  pay  the  quit  rent 
on  the  whole  patent ;  and,  for  many  years  thereafter,  he  actu- 
ally did  pay  the  same.  In  the  same  year,  about  800  acres  more 
of  this  tract  were  sold  to  H.  De  Groff,  and  actual  possession 
taken,  and  improvements  made,  and  it  has  been  ever  since  held 
under  the  same  title.  But  the  partition  which  was  commenced 
in  the  year  1769,  and  pending,  at  the  very  time  the  act  of  1771 
was  passed,  was  a  still  more  direct  act  of  ownership  exercised 
over  the  whole  tract.  This  partition  was  made  under  the  act  of 
1762,  (Van  Schaack^s  ed.  403.)  according  to  the  provisions  of 
which  various  acts  of  public  notoriety  and  ownership  were  made 
indispensably  necessary.  Among  others,  a  survey  of  the  whole 
tract  to  be  divided  was  made.  All  this  was  done  without  any 
one  appearing  to  set  up  or  represent  the  claim  of  Ann  Bridges^ 
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ALBANY, 

January,   1818. 

HOGUTALIRO 

V. 

OSBORX. 

[*119] 


upoi>  which- the  lessors  of  the  plaintiff  now  place  their  right  to 
recover,  although  public  notice  of  such  proceedings  was  given 
in  two  newspapers,  for  twelve  weeks,  directed  to  all  persons  in- 
terested in  the  tract. 

Without  entering  more  particularly  into  the  evidence  of  actual 
possession,  we  feel  perfectly  persuaded,  that  enough  *has  been 
shown  to  bring  the  present  case  within  the  spirit,  true  intent, 
and  meaning,  of  the  act  of  1771 ;  and  that  the  defendant  is  en- 
titled to  all  the  benefit  and  protection  which  it  affords.  Judg- 
ment must,  accordingly,  be  rendered  for  the  defendant. 

4 

Judgment  for  the  defendant. 


HOGHTALING  agaifist  OSBORN. 

% 

^Vhere  a  jwiy      IN  error  on  certiorari  to  a  justice's  Court, 
has     eeo  im-      rpj^^  defendant  in  error  brought  an  action  in  the  Court  below 


{>iuicUed       be- 
ore 
men 
r 

'bei 
toy; 
ID  a  trial  in  a 


Sunday  against  the  plaintiff  in  error,  and  a  verdict  was  found  for  the 
fommencM,^^^  defendant  in  error.  It  appeared,  however,  that  the  verdict  was 
inaybercccived  received,  and  the  judgment  rendered  on  Sunday. 

on  Sunday;  but  >  ^    J    -^  J 


justice's  Court,  Per  Curiam.  It  was  proper  to  receive  the  verdict,  presuming  < 
not  enter  ^judgl  that  the  jury  were  impanelled  before  Sunday  commenced ;  but 
mentontbeyer-  it  was  illegal  to  enter  the  jud/mient  on  Sunday,  and  for  (hat 

diet  on  that  day  •*  *  u  j 

(a)  cause  it  must  be  reversed. 

Judgment  reversed. 
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(a)  Stortf  V.  EUioti,  8  Cow,  Rep,  27.    BulUr  v.  Keltty,  iqfra,  177. 
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ALBANY, 

^  •              Jauttary,  1818. 

.              T¥  LORIHO 

LoRiNG  as^ainst  Ualling.  v. 

•^  Halliku 

IN  error  on  certiorari  to  a  justice's  Court.  The 


The  defendant  in  error  brought,  an  action  in  the  Court  below  J^ 


word 
numtlij  when 
used  in  a  »iai- 

against  the  plaintiff  in  error,  and  declared  on  a  note  or  memo-  H^^'  '^-  ■'  ^^' 
randum  given  for  24  dollars,  on  the  sale  of  certain  mortgaged  ["^  i^l'l^^^'^rv,  1^ 
premises,  pursuant  to  a  notice  under  the  statute.  *By  this  [  *  .  io  | 
note,  the  defendant  below  promised  to  pay  that  sum  when  beu»i.Lrs<,otia 
the  deed  was  given,  provided  the  proceedings  and  sale  had  been  caSar  lolllh! 
regular,  pursuant  to  the  statute,  and  the  only  question  made  («) 
upon  the  trial  was,  as  to  the  sufficiency  of  the  notice,  which  noUce*  r<s^»irH 
was  dat«d  on  the  17th  o(  February,  1817,  and  inserted  in  a  pub-  *<>  ^  s^^^'^].^" 
lie  newspaper  the  ne-xt  day,  and  the  sale  was  on  the  7th  of -4t^itt^.  u^^  **|>owm 
The  justice  considered  the  notice  sufficient,  and,  accordingly,  »»  •*sr^^''o.*'J 
gave  judgment  for  the  plaintiff  below,  the  defendant  in  error.      g^'i  ,v.^./,! 

Per  Curiam.  A  month  in  law  is  a  lunar  month,  or  28  days,  ^fo{  lii!  snr- 
unless  otherwise  expressed ;  (2  BL  ComV  1 41 .)  and  this,  as  a  gen-  cessiv©  luaar 
eral  rule,  is  recognized  by  this  Court  in  Le^ngwell  v.  Pierpont;  SiTio^tii.Mbi^ 
(1  Johfis.  Cas.  100.)  although  it  is  there  decided,  that  it  does  of  sale.  (A) 
not  apply  to  bills  of  exchange  and  promissory  notes ;  but  that, 
in  the  computation  of  time,  in  relation  to  those  instruments,  a 
month  is  construed  to  mean  a  calendar  month,  n-ln  Lacon  v. 
Hooper,  (6  Term  Rep.  226.)  it  is  laid  down  as  i^  general  rule, 
that  when  the  word  month  is  used  in  a  statute,  without  tlie  addi- 
tion of  calendar,  or  any  other  words  to  show  tha4  the  legislature  in- 
tended calendar  months,  it  is  understood  to  meana  lunar  month. 
Lord  Kenyon  there  expressed  a  wish,  that  wh^n  the  rule  was 
first  established,  it  had  been  decided  that  monfA^  *  should  be  un- 
derstood to  mean  ealenSar,  and  not  lunar  months ;  but  observed, 
that  the  contrary  had  been  so  long  and  so  frequently  determined,- 
that  it  ought  not  again  to  be  brought  in  ^question.  By  an  act, 
(1  iV.  /?.  L.  374.)  (c)  the  notice  is  required  to  be  inserted  and 
continued,  at  least  once  a  week,  for  si|^ successive' 'months  pre- 
vious to  the  sale,  in  one  of  the  nevifspaper^,  &c.  There  are 
no  words  here  to  take  it  out  of  the^  general  rule,  that  month 
means  lunar  month ;  and  this  seems  to  have  been  the  construc- 
tion given  to  this  statute,  in  Jackswi  v.  Clark,-  (7  Johns,  Rep. 
217.)  The  sale  in  that  case  was  decided  to  be  irregular,  but 
no  intimation  was  given  that  the  tinpte  Was  too  short ;  and  the 
notice  there  was,  like  the  present,  computed  by  Iqnar  months : 
it  was  dated  on  the  17th  of  Fekruapy,  and  the  sale  was  on  the* 
12th  of  August.    From  these  considerations  it  is  very  clear  that 


I      l<    .    c  •.  .    •«      ^ 


(a)  Contra,  2  Dall.  SOS.    4  itf .  143.    ^  Sefifi  ^*'Rmfte;,t^, 

(b)  Vide  Partons  v.  ChamberUn,  4  WtndeWa  Rep.  51S.    BTxyder  v.  Warren,  2  Cow- 
M,  518. 

(c)  2  12.  f.  5i5. 
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ALBANY,     the  pendency  of  tliese  proceedings ;  and  the  act  of  the  legisla- 

^^JJ^J^^jJ^  tufe  of  VtrmoTU  relative  to  divorces,  required  only  a  pu1)lication 

BoRDEx      ^'^  ^^  newspapers,  of  the  citation,  in  the  case  of  non-resident 

V.  '       defendants. 
Fitch.  Jq  Qctober^  1814,  the  defendant  applied  to  the  plaintifi',  a 

widow,  residing  at  Neuh-Windsorl  in  the  county  of  Orange^  to 
receive  his  two  sons  into  her  family,  as  boarders.  To  this  the 
plaintiff,  after  deUberation,  consented,  and  the  defendant  then 
requested  permission  for  himself  to  remain  in  the  family  a  short 
time,  until  he  could  ascertain  whether  his  children  would  be 
contented  with  their  situation.  This  request  was  also  acceded 
to,  and  the  defendant,  on  coming  to  reside  in  the  family^,  affected 
"  a  deportment  of  the  utmost  mildness,  benevolence,  and  piety. 
He  frequently  dwelt,  in  conversation,  with  peculiar  tenderness, 
on  his  deceased  friends,  and  in  connection  with  them  often  spoke 
of  his  wife,  using  such  ambiguous  phrases,  as  '^  the  departure 
[  *  124  ]  «of  his  wife,''— ^'^  that  his  wife  had  departed ;"  so  that,  *from  the 
manner  of  his  expressions  and  the  occasions  on  which  they 
were  introduced,  he  fully  impressed  all  who  heard  him  with  the 
idea  that  his  wife  was  dead.  Soon  after  he  was  adnntted  into 
the  plaintiff's  family,  he  paid  his  addresses  to  her  daughter, 
Rebecca^  who  was  then  of  the  age  of  twenty-five  years,  and  ma- 
terially assisted  in  the  support  of  the  family,  by  her  needle-work. 
The  consent  of  the  daughter,  and  her  mother,  the  plaintiff,  who 
were  acting  under  the  full  belief  that  the  defendant  was  un- 
married, was  obtained,  and  the  marriage  took  place  about  the 
28th  of  NovtmbtTy  1814.  On  the  very  next  day,  the  defendant 
threw  aside  his  assumed  character,  and  commenced  towards  his 
new  wife  a  conduct  of  extreme  harshness  and  severity,  though 
not  amounting  to  personal  violence,  often  raising  gross  and  un- 
founded charges  against  her  reputation  and  virtue,  which  were 
made  the  pretext  for  frequent  threats  and  abuse,  and  finally,  by 
his  incessant  persecution,  her  health  and  all  her  faculties  were 
impaired.  About  a  week  after  the  marriage,  it  was  discovered 
that  the  first  wife  of  the  defendant  was  still  living ;  and  although 
this  circumstance  was  an  additional  source  of  disquiet,  yet  there 
was  at  first  no  suspicion  as  to  the  legal  validity  of  the  subsequent 
marriage.  In  the  latter  end  of  January^  or  the  beginning  of 
February^  1815,  the  defendant  was  required  by  the  plaintiff  to 
leave  the  house,  and  he  removed,  with  the  plaintiff's  daughter, 
to  lodging  which  he  had  taken  iJ>out  three  miles  distant,  where 
they  contmued  a  week,  when  application  having  been  made  to 
counsel,  to  take  measures  for  the  relief  of  the  plaintiff's  daugh- 
ter, the  defendant  was  arrested  and  imprisoned,  on  a  charge  of 
bigamy,  by  which  means^she  was  released,  and  returned  to  the 
plaintiff's  family.  The  defendant  was  stated  to  be  a  man  of 
considerable  property,  and  evidence  was  produced  of  the  good 
character  of  the  plaintiff's  daughter,  and  of  loss  of  service. 

At  the  trial,  Rebecca  Borden  was  produced  as  a  witness,  on 
the  part  of  the  plaintiff,  and  was  objected  to,  on  the  ground 
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that  the  witness  was  the  defendant's  wife ;  in  support  of  which     albany. 
objection  the  decree  of  divorce  of  the  Supreme  Court  of  f^er'  Jauuary,^l8. 
mont  was  given  in  evidence,  and  hence  arose  *the  question  as  to 
the  validity  of  that  divorce :  the  judge  decided  that  it  was  void ;      *~ "7 
and  the  witness  being  admitted,  the  defendant's  counsel  except-       Fitch. 
ed  to  the  opinion  of  the  judge. 

The  judge  charged  the  jury  that  the  divorce  granted  in  Ver- 
mcnt  was  of  no  validity,  as  regarded  the  plaintiff's  right  of  ac- 
tion, and  that  the  acquiescence  of  the  plaintiff  in  the  cohabita- 
tion of  the  defendant  with  her  daughter,  under  the  circumstances 
of  the  case,  did  not  impair  her  right  of  action.  The  defendant's 
counsel  excepted  to  this  charge,  and  the  jury  found  a  verdict  for 
the  plaintiff  for  5,000  dollars,  being  the  amount  of  the  damages 
laid  in  the  declaration. 

There  was  a  motion  in  arrest  of  judgment ;  and  also  to  set 
a<!de  the  verdict.  , 

Bristed,  for  the  defendant;  1.  As  to  the  motion  in  arrest  of 
judgment.  Several  and  distinct  rights  of  action  are  blended  in 
the  declaration.  A  plaintiff  cannot  join,  in  the  same  action,  a 
demand  in  his  own  right,  and  a  demand  in  the  right  of  another.  . 
{Hancock  v.  Haywood,  3  Term  Rep.  433.  1  Vhitti/'s  Plead. 
200.)  Here  the  plaintiff,  in  the  third  count,  joins  her  own 
claim  for  the  loss  of  the  service  of  her  daughter,  with  the  claim 
of  her  daughter  to  be  supported  by  her  husband,  the  defendant. 
An  action  for  a  tort  must  be  brought  in  the  name  of  the  person 
whose  hgcd  right  is  invaded.  {Dawes  v.  Peck,  B  Term  Rev, 
aiO.  ChUty'a  Plead.  45,  46.  1  Lev.  247.  1  Sid.  375.^  No 
action  is  sustainable  against  the  defendant;  the  secona  mar- 
riage being  valid. 

If  the  action  is  maintainable  at  all,  it  should  have  been 
brought  by  the  daughter,  not  the  mother.  The  daughter  has 
an  action,  on  the  case,  for  the  injury  arising  from  the  fraud 
practised  upon  her.  (1  Skinner,  119.  1  Bac.  Ab.  Action  on 
th'i  Case.  (K.)  Damages  cannot  be  twice  recovered  for  the 
same  injury ;  and  a  recovery  by  the  mother  will  be  no  bar  to  the 
daughter's  action. 

The  verdict,  though  general,  cannot  be  amended.  {Hopkins 
V.  Beedle,  1  Caines^s  Rep.  347.  3  Term  Rep.  433.  Brotm  v. 
Dixon,  1  Term  Rep.  276.  Union  Turnpike  Company  v>  Jen- 
Mils,  1  Caines's  Rep.  381.  391,  392.  394.  Stafford  v.  Oreen, 
1  Johns.  Rep.  605.)  The  whole  proof  substantially  *ap-  [•126] 
plied  to  the  mird  count.  (  Vaughan  v.  Havens,  8  Johrts.  Rep. 
110.) 

2.  The  evidence  offered  as  to  the  cohabitation  of  the  defend- 
ant with  a  former  wife  ought  not  to  have  been  received.  The 
first  marriage,  in  Connecticut,  according  to  the  laws  of  that  state, 
ought  to  have  been  proved.  In  an  action  for  seduction  of  this 
kind,  the  same  proof  of  the  first  marriage  is  required  as  in  an 
action  for  crim.  con.,  or  on  an  indictment  for  bigamy.    Though, 
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ALBANY,     in  ordinary  cases,  marriage  may  be  shown  by  reputation,  cohab 
'^JJ|^J^J™  itation,  or  confession  of  parties,  (^Fenton  v.  Heed,  4  Johns,  Rep. 
^^^^^^^^^^  52.  Tehs  V.  Forsttr,  Taylor's  N.  C.  Rep.  121.   '  PeaWs  Ev. 
▼.  263.)  yet,  in  an  action  o/  crim,  con,,  and  for  the  same,  or,  per- 

haps, a  stronger  reason,  in  this  action,  it  is  necessary  to  show 
the  validity  of  the  first  marriage ;  that  it  was  duly  solemnized 
according  to  the  law  of  the  state,  or  country,  where  it  was  cele- 
brated. The  Connecticut  marriage  act  should  have  been  pro- 
duced, and,  then,  proof  that  the  marriage  was  celebrated  ac 
cordmg  to  that  act.  (Morris  v.  AEllery  4  Burr,  2059.  East's  F, 
a  470,  471.) 

The  plaintiff's  daughter,  in  this  case,  was  not  a  compete/it 
witness.     It  is  admitted,  in  the  declaration,  that  she  was  the 
wife  of  the  defendant;  and  it  is  well  settled,  that  a  wife  cannot . 
be  a  witness  for  or  against  her  husband,  in  a  civil  suit,  except  to 

5>rove  the  legitimacy  or  illegitimacy  of  her  children.  {Rex  v. 
^habitants  of  Bramly,  6  Term  Rep,  330.  Pedke's  Ev.  1 82.) 
If  if  is  said  that  the  witness  is  not  the  lawful  wife  of  the  de- 
fendant, because  he  is  married  to  anolher  who  is  «till  living, 
we  answer,  that  the  decree  of  divorce  between  the  defendant 
and  his  first  wife,  by  the  Supreme  Court  of  Vermont^  is  conclti- 
sive  here. 

Though  judgments,  on  mere  questions  of  property,  are  evi- 
dence only  between  the  parties,  yet  proceedings  in  rem,  or  the 
sentences  of  ecclesiastical  Courts,  in  matrimonial  causes,  are 
evidence  against  third  persons.  {Pedke's  L,  of  Ev,  70—79. 
Phillips's  L.  of  Ev.  223—234.  Gelston  v.  Hoyt,  13  Johns. 
Rep.  150.  S.  C.  in  Error,  Id.  561.  Dutchess  of  Kingston's  Case. 
Ambl.  756.  11  Stat,  Trial,  261.) 
Agaiii ;  we  contend,  that,  under  the  constitution  of  the  United 
[•  *7]  States,  (art.  4.  sec.  1.  art.  3.  sec.  2.  art.  6,  1  U,  S.  *Laws, 
63.  Martin  v.  Hunter's  Lessee,  1  Wheat,  304.  Jackson  v. 
Barnes,  S^Binney,  75.)  this  decree  of  the  Supreme  Court  of  the 
state  of  Vermont  is  binding  and  conclusive  on  this,  and  all 
other  Courts  of  the  United  States.  In  Stark  v.  Chesapeake  Inn 
surance  Company,  (7  Cranch,  420.)  the  Supreme  Court  of 
the  United  States  admitted  a  record  of  a  Court  of  Common 
Pleas,  in  Maryland,  as  to  naturalization,  to  be  conclusive ;  and 
in  Mills  V.  Duryee,  (7  Cranch,  481.)  it  was  decided  that  nil 
debet  was  not  a  good  plea  to  an  action  founded  on  a  judgment 
of  a  Court  of  another  state,  and  that  nul  tiel  recora  was  the 
only  proper  plea.  Story,  J,,  in  delivering  the  opinion  of  the 
Court  in  that  case,  says,  that  "  the  act  (26th  May,  1790,  ch, 
11.)  declares,  that  the  record,  duly  authenticated,  shall  have 
such  faith  and  credit  us  it  has  in  the  state  Court  from  whence 
it  is  taken.  If,  in  such  Court,  it  has  the  faith  and  credit  of 
evidence  of  the  highest  nature,  viz.  record  evidence,  it  must 
have  the  same  faith  and  credit  in  every  other  Court.  Congress 
haVe,  therefore,  declared  the  effect  of  the  record,  by  declaring 
what  faith  and  credit  shall  be  given  to  it.  It  remains  only, 
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tbeiiy  to  inquire,  in  every  case,  What  is  the  efiect  of  a  juagment     albant, 
in  the  state  where  it  is  rendered  ?     "  Were  the  construcdoh  January,  isis. 
contended  for  by  the  plaintifT  to  prevail,  that. judgments  of  the  ^^^^^^^^ 
state  Courts  ought  to  be  considered  prima  facie  evidence  only,  v. 

this  clause  in  the  constitution  would  be  utterly  unimportant  and  Fitch. 
iUusoYy.  The  common  law  would  give  such  judgments  pre- 
cisely the  same  effect.  It  is  manifest,  however,  that  the  consti- 
tution contemplated  a  power  in  Congress  to  give  a  conclusi><i 
effect  to  such  judgments.  And  we  can  perceive  no  rational 
interpretation  of  the  act  of  Congress,  unless  it  declares  a  judgment 
conclusive,  when  a  Court  of  the  particular  state  where  it  is  ren- 
dered, would  pronounce  the  same  decision."  If  nul  titl  record 
18  the  only  proper  plea  in  an  action  on  a  judgment  of  a  Court  of 
record  of  another  state,  it  follows,  from  the  very  nature  and 
effect  of  that  plea,  that  the  judgment  must  be  conclusive.  (I 
Chitty's  PL  354.  480,  481.  Mo$ei  v.  Macfarlane,  2  Burr,  1009. 
4£«^3ll.) 

The  decision  of  the  Supreme  Court  of  the  United  States,  on 
this  long  and  much-agitated  qiiestion  as  to  the  validity  or  effect 
of  the  judgments  of  the  Courts  of  other  states,  *indst  put  the  [  *  128 1 
matter  forever  at  rest.  It  is  a  decision  conclusive,  and  binding 
on  all  other  Courts  in  the  United  States,  and  is  the'  law  of  the 
land.  It  may  be  useful,  however,  to  examine  the  course  of  de- 
cisions on  the  point,  in  this  and  other  state  Courts. 

In  Hitchcock  v.  AicJcen,  (1  Caines^s  Rep.  460.)  which  is  the 
leading  case  in  this  state,  the  opiniohs  and  reasonings  of  . 
TTiompson,  J.,  and  Livingston^  J.,  though  differing  with  the  ma- 
jority of  the  Court,  accords  with  the  judgment  oi  the  Supreme 
Court  of  the  United  States,  in  Milb  v.  Duryee.  in  giving  full 
and  conclusive  effect  to^the  judgments  of  the  Courts  of  sister 
states.  In  Le  Conte  v.  Pendleton,  (1  Johns.  Cas.  104.)  in 
1799,  to  an  action  of  debt  on  a  judgment  in  Georgia,  the  de- 
fendant pleaded  two  pleas,  nul  tiel  record,  and  nil  debet,  and  the 
Court  directed  the  defendant  to  elect  one  of  the  two  pleas,  and 
strike  out  the  other.  The  defendant,  afterwards,  elected  the 
plea  of  nil  debet,  but  the  Court  did  not  decide  on  it.  '  (Cole, 
Cas.  79.)  In  Rush  v.  Cobbett,  (2  Johns.  Cas.  256.)  in  1801, 
the  Court  declined  deciding  on  the  validity  of  the  plea  of  ni^ 
debet.  In  1803,  in  Post  and  La  Rue  v.  Neajie,  (1  Caines, 
48i.)  the  defendant  pleaded  nul  tiel  record,  (S.  C.  note.)  and 
the  Court  decided  the  plea  to  be  improper,  and  ordered  a  r^ 
pleader ;  and  Kent,  J.,  in  Hitchcock  v.  Aickin,  (1  Caines,  482.) 
considered  that  decision  as  leading  to  the^ conclusion,  that  if 
the  judgment  of  another  state  was  not  to  be  treated  in  the 
pleadings  as  a  record,  it  could  not  have  the  same  obligatory 
force.  Then,  e  converso,  if  it  is  to  be  treated  as  a  record,  it 
must  have  the  same  obliffatory  force ;  and  if  the  judgment  of  the 
Supreme  Court  of  the  United  States,  in  Mills  v.  Duryee,  is  the 
law,  the  decree  of  the  Vermont  Court,  as  to  the  divorce,  must 
be  conrlusiv**  on  this  Court.     The  decision  in  Hitchcock  v. 
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ALBANY,     Aicken  was  confirnied,  it  is  true,  by  subsequent  adjudications, 
JaiiMfy,.^8i8.  but  With  some  modification ;  and  the  Court  have  avoided  deci- 
ding on  the  effect  of  a  decree  of  a  divorce  in  another  state, 
where  the  parties  were  married  there,  or  out  of  this  state. 
(Post  V.  Neafity  3  Cainet^  22—33.  per  Spencery  J.    Jackson  ▼• 
JadcsoUy  1  Johns,  Rep.  425.     KiUmrn  v.  fVoodtaorthy  5  Johns. 
JRep.  37.     Hubbell  v.  Covdreyy  5  Johns.  Rep.  132.     Robinson 
[  *  1 29  ]       v.  Wordy  8  Johns.  Rep.  86.     Fenton  v.  Garlicky  8  *  Johns.  Rep. 
194.     Taylor  v.   BrydeUy  8   Johns.  Rep.   173.     Pawling  v. 
,  Bird^s  Ececutorsy  13  Johns.  Rep.  192.     fValsh  v.  Dunkiny  12 

Johns.  Rep.  99.)  In  Taylor  v.  Bryden,  the  Court  says,  that 
when  the  party  has  once  litigated  his  case  before  a  Court  of 
competent  jurisdiction,  and  where  no  fraud  or  unfairness  is 
pretended,  every  doubt  and  every  presumption  arising  on  a 
matter  in  pat5  ought  to  be  turned  against  him,  and  that  such 
judgment  was  not  to  be  impeached  but  on  positive  proof  of  un« 
fairness  or  irregularity. 

The  decisions  in  all  the  cases  in  this  state,  are  on  judgments  at 
common  law,  except  that  of  Post  v.  A'eo/ie,  which  was  on  a  de- 
cree of  the  Court  of  Chancery  of  New- Jersey y  but  by  a  statute 
of  that  state,  such  a  decree  is  made  tantamount  to  a  common 
law  judgment.  Divorces  belong  to  the  cognizance  of  ccchsias^ 
tical  CourtSy  in  Englandy  which  are  Courts  of  exclusive  jurisdic^ 
tion,  and  of  the  Court  of  Chancery  here.  But  in  England,  the 
ecclesiastical  Court  pronounces  only  a  divorce  a  tnensa  et  thoro  ; 
divorces  a  vinculo  matrimonii  are  by  act  of  parliament.  The 
Supreme  Court  in  Vermanty  by  statute,  had  the  sole  and  exclu- 
sive power  and  authority  to  grant  bills  of  divorce  from  the  bonds 
of  matrimony,  for  impotency,  adultery,  or  wilful  desertion  for 
three  years,  and  also  where  either  party, shall  have  been  absent 
seven  years,  if  unheard  of  during  that  time ;  and  also  to  grant 
bills  of  divorce  from  bed  and  board,  or  from  the  bonds  of  matri- 
mony, for  intolerable  severity,  as  the  Court  may  judge  proper, 
and  the  *nature  of  the  case  may  require.  In  Gelston  v.  Hoyt, 
(13  Johns.  Rep.  141.  561.)  the  Court  held  that  such  a  decree 
of  a  Court  of  competent  and  exclusive  jurisdiction  wfts  conclu- 
sive on  the  principle  settled  in  the  Dutchess  of  Kingston's  case 
(1 1  St.  Tr.  260.) 

As  to  the  mode  of  proceeding  to  obtain  tliese  divorces,  pre* 
scribed  by  the  statute  in  Vermont,  it  may  be  observed,  that  our 
act,  (1  if.  R.  L.  489.  sess.  36.  ch.  95.  s.  9.)  (o^  authorizes  the 
bill  td  be  taken  proconfessOy  where  the  defendant  is  out  of  the 
state,  or  cannot  oe  round,  or  is  concealed,  after  a  publication  oi 
the  order  for  appearance,  for  eight  weeks ;  and  if  no  appearance 
is  entered  after  such  publication,  the  Court  pronounces  its  de- 

'  .•  130  ]      cree  in  the  same  manner  as  if  the  party  *had  appeared.  (6) 

•  • 

\b)  The  Court  of  Chancery  cfocs  not,  of  eourtef  grant  a  derrce  of  divorce  a  vinculo 
matrimonii,  in  all  cases,  ihoarh  the  adultery  be  admitted,  or  the  bill  be  taken  pro  eonft*$o, 
Bettt  V.  BHts,  WHliamttm  v.  Wmiamson,  (1  Jof^fu.  Ch.  Rep.  197. 488.) 
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• 
What  should  we  say,  if  a  Court  of  Vermont  should  declare  a     ALBANY, 
second  marriage  void,  though  the  party  had  been  divorced  a  ^,^^^!^^^^J^ 
vinculoy  by  the  Court  of  Chancery  oi  this  state«  because  such  a      Bordsn 
decree  had  been  given  on  taking  a  bill  pro  confesso,  against  a  v. 

party  out  of  the  state  ?  ^"^^' 

But  whatever  may  be  the  eflfect  of  the  reasoning  from  tlie 
principles  of  the  common  law,  the  authority  of  the  decision  of 
the  Supreme  Court  of  the  United  States  cannot  be  questioned^ 
and  must  be  conclusive.  Indeed,  it  was  time  that  some  decis- 
ion of  that  Court  should  be  made,  to  settle  the  law  on  the  sub- 
ject ;  so  that,  in  futurp,  tiiere  might  be  a  harmony  and  consisten- 
cy in  the  decisions  of  the  Courts  of  the  several  states,  on  con 
stitutjonal  questions.  It  would  seem  that  the  provision  of 
the  constitution  of  the  United  States^  and  the  act  of  congress 
passed  in  pursuance  of  it,  were  intended,  gradually,  to  produce 
uniformity  in  the  laws  and  decisions  of  the  several  states,  as 
best  calculated  to  bind  together,  in  permanent  and  prosperous 
union,  the  numerous  members  of  our  multiform  body  politic. 
There  are,  then,  three  different  doctrines  or  opinion^  float- 
ing in.ljie  state  Courts  on  this  clause  of  the^  constitution  of  the 
United  States  :— 

1  •  That  of  this  Court,  that  judgments  of  sister  states,  like  for^ 
eign  judgments,  are  only  prima  fade  evidence ; 

2.  In  North  Carolina,  SoiUh  Carolina^  and  Pennsylvania^ 
they  are  held  as  conclusive  as  in  the  state  in  which  they  were 
rendered :  ( Camer.  fy  Norw,  Rep,  ^8.  2  Bay^s  Rep.  485. 
2  Dallas,  302.) 

3.  The  Supreme  Court  of  Massachusetts  have  taken  a  mid- 
dle ground  between  these  opposite  decisions  of  other  states, 
and  hold  a  judgment  of  a  Court  of  a  sister  state  not  to  be  so 
high  as  a  domestic^   nor  so  low   as  a  foreign  judgment ;  but 

to  be,  as  some  learned  philologists  define  a  proposition,  "  neither    / 

significant  nor  insignificant,  but  between  signification  and  no 

signification."      In   Bissel  v.   Briggs,    (9   Mass.   Rep.  462.) 

Parsons,  Ch.  J.,  who  delivered  the  opinion  of  the  Court,  said, 

that  judgments  of  the  Courts  of  other  of  *the  United  States,       [*131] 

W(:re  not  to  be  considered  as  foreign  judgments,  the  merits  of 

which  might  be  inquired  into,  as  well  as  the  jurisdiction  of  the 

Courts  rendering  them;   nor  were  they  to  be  considered  as 

domestic  judgments,  rendered  in  their  own  Courts  of  record, 

because  the  jurisdiction  of  the  Courts  rendering  th^m  was  a 

subject  of  inquiry.     But  that  such  judgments,  so  far  as  the 

Court  rendering  them  had  jurisdiction,  were  entitled  to  full 

faith  and  credit;  and   when  declared  upon  as  evidencbs  of 

debts,  or  promises,  the  jurisdiction  of  the  Courts  rendering  them 

might  be  inquired  into,  on  the  general  issue,  but  not  the  merits 

of  the  judgments. 

Agam ;  the  daughter  ought  not  to  have  been  admitted  to 
give  evidence  of  a  promise  of  marriage ;  because,  in  an  action 
for  seduction,  sHe  cannot  be  a  witness  to  prove  such  a  promise 
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ALBANY,    in  aggravation  of  damages,  since  she  herself  has  a  right  of  action 
lanuary^^^isls.  fo^  a  breach  of  promise ;  (Foster  v,  Scofieldy  1  Johns.  Rep.  297.) 
nor  of  the  marriage  itself,  because  she  has  her  action 
the  injury.     (Skiniier's  Rep.  119.) 


BoRD£N 
V. 


also  for 


Fitch.  jf^^  ^^^^jj  gjj^  gjy^  evidence  of  bad  treatment  by  the  defendant, 

if  considered  as  his  wife,  nor  if  considered  as  a/eme  sole,  for  the 
gist  of  this  action  is  the  mother's  loss  of  service,  not  the  daugh- 
ter's ilf  treatment. 

Another  objection  is,  that  the  resolution  of  the  general  as- 
sembly  of  Connecticut  was  tantamount  to  a  divorce  a  mensa  et 
thoroy  which  would  protect  the  defendant  from  an  indictment 
for  bigamy,  and,  consequently,  must  be  a  bar  to  a  suit  for  se- 
duction, but  would  not  prevent  him  from  applying  for  a  divorce  a 
vinculo  matrimonii.  (^Pawling  v.  Bird^s  Executors,  13  Johns. 
Rep,  208.y  That  the  domicil  of  the  wife  is  that  of  her  husband, 
is  a  sufficient  answer  to  her  not  being  in  Vermont  at  the  time 
of  the  sentence  there.  (^Jackson  v.  Jackson,  1  Johns.  Rep.  432. 
13  Johns.  Rep.  208.) 

It  may  be  remarked  that  in  all  the  cases  decided  by  this 
Court,  where,  this  question  has  arisen,  th^  plaintiffs  have  been 
citizens  of  this  state,  claiming  to  enforce  the  judgment  of  another 
state  here.  In  the  present  case,  the  defendant  claims  protection 
here  for  rights  granted  to  him  by  the  highest  competent  legisla- 
tive and  judicial  authority  of  another  state. 

f  •132]  *P.  W.  Radcliffaxid  T»  A.  Emmet,  contra.     1.  As  to  the 

causes  in  arrest  of  judgment.  It  is  true  the  daughter  may  mmn- 
tain  her  action  for  a  tort,  and  may  not  the  mother  also  ?  In 
case  of  a  battery  of  the  wife,  (he  husband  and  wife  may  bring 
a  jpint  action,  and  the  husband  may  also  bring,  in  his  own 
name,  an  action  of  trespass,  per  quod  consortium  amisit.  So, 
also,  in  the  case  of  master  and  Servant.  A  wrong  may  pro- 
duce injury  to  two  persons,  each  of  whorti  may  have  his  ac- 
tion. Matter,  not  actionable,  may  be  stated  in  the  declaration 
by  way  of  inducement;  and  it  is  no  ground  for  arresting  the 
judgment.  The  Court  will  intend  that  the  damages  were 
given  for  the  actionable  part  only.  (^Steele  v.  West.  InL  Lock 
Ifavig.  Co.  2  Johns.  Rep.  283.  Phettiplace  v.  Steere,  Id.  442. 
2  Johns.  Cas.  22.  n.  (a).  There  is  but  one  injury  sued  for  by 
the  plaintiff;  the  rest  of  the  matter  stated  is  mere  historical 
.  narration,  or  by  way  of  inducement.  The  objection  amounts 
to  this,  that  matter  of  inducement  is  stated,  which  would  be  a 
cause  of  action  to  another  person.  The  defect  is  amendable. 
{^Stafford  V.  Green,  5  Johns.  Rep.  505.)  The  evidence  given 
applies  to  the  first  and  second  counts,  and  judgment  may  be  en- 
tered on  them,  though  the  third  count  is  bad. 

2.  As  to  the  bill  of  exceptions.     The  defendant  must  be  con- 
fined to  the  points  on  which  the  judge's  opinion  was  given,  and 
to  whfch  the  exceptions  at  the  trial  were  taken.     (Graham  v 
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Carman^  2  Caines^s  Rep.  163,  169.     Frier  v.  Jackson^  8  Johns.     AlMNY, 
Rep.  601.)  .  ^^^^^^f^;,^ 

In  all  cases,  except  bigamy  and  aim.  con.  proof  of  cohabita-  boiii»k!i 
tion,  connected  with  other  evidence  of  a  similar  kind,  is  suffi-  ^  v. 
cient  to  prove  a  marriage.  [Morris  v.  Aliller,  4  Burr.  -2057.  9 
Mass.  Rep.  414.  492.)  Proof  of  the  actual  marriage  is  not  ne- 
cessary, except  in  those  two  cases.  {Phillips's  Ev.  307.)  The 
proof  here  was,  however,  admissible  as  preliminary  to  the  evi- 
dence of  the  act  of  the  legislature  of  Connecticut,  decreeing  a  * 
separation ;  and.  being  part  of  the  matrimonial  history  of  the 
defendant,  for  a  period  of  23  years.  But  the  real  and  great 
question  in  this  case,  on  which  the  competency  of  the  daughter 
as  a  witness  depends,  is,  whether  the  decree  of  divorce  by  the 
Court  of  Vermont  is  conclusive  *here.  That  decree  proceeds  [  •  133  ] 
on  the  ground  of  the  wilful  desertion  of  the  wife  for  three  years ; 
she  residing,  during  all  that  time,  in  the  state  of  Connecticut^ 
never  having  been,  at  any  time,  within  the  jurisdiction  of  Ver- 
mont, and  living  under  the  protection  of  the  act  of  the  legisla- 
ture of  Connecticut,  decreeing  her  separation  from  her  husband, 
and  allowing  her  alimony ,  during  the  time  she  should  choosy  to 
live  so  separate. 

The  Vermont  decree  would  not  be  valid  and  conclusive  here, 
if  it  were  merely  a  judgment  for  the  payment  of  money.  From 
1803  to  the  present  time,  the  law  of  this  state  has  been,  ^'  that  a 
judgment  in  a  sister  state  is  only  prima  facie  evidence  of  a  debt," 
and  is  not  conclusive  here.  {Hitchcock  v.  Aickins,  1  Caines, 
460.)  In  Jackson  v.  Jackson,  (1  Johns.  Rep.  426.  432.) 
Spencer,  J.,  in  delivering  the  opinion  of  the  Court,  .says,  "  The 
case  of  Hitchcock  fy  Fitch  v.  Aicken  must,  as  respects  this  Court, 
be  an  authority  for  saying,  that  a  judgment  obtained  in  a  sister 
state  is  liable  to  be  impeached  in  a  suit  brought  on  it  here,  not- 
withstanding there  may  have  been  a  full  and  fair  trial  in  the 
original  suit."  In  1809, 1810,  and  again  in  1816,  the  doctrine  is 
asserted  and  repeated,  that  ^^  It  is  well  settled,  that  a  judgmenl 
in  another  state  is  to  be  considered  here  as  di  foreign  judgment, 
in  every  respect,  exce[>t  in  the  mode  of  proving  it,  which  is  reg- 
ulated by  a  law  of  the  United  States.  It  is  only  prima  facie 
evidence  of  a  debt,"  &c.  (Hubbell  v.  Cowdry,  5  Johns.  Rep. 
132.  Taylor  v.  Bryden,  8  Johns, ..Rep.  173.  Paulding  v. 
Bird*  f  Etecutors,  13  Johns.  Rep.  205.)  In  all  these  cases,  the  x 
defendant  appeared  in  the  original  suit,  and  vindicated  his  rightt 
In  no  case  is  it  even  doubted,  for  a  moment,  that  if  the  defend- 
ant did  not  appear,  or  had  no  opportunity  to  defend  himself, 
the  judgment  would  not  be  conclusive.  The  last  decision  was 
made  three  years  after  that  of  the  Supreme  Court  of  the  United 
States,  in  Mills  v.  Duryee  In  Kilbum  v.  JVood worth,  (5  Johns. 
Rep.  41.)  which  was  a  suit  commenced  in  Massachusetts,  by  an 
attacl^ment  of  goods,  virithout  any  personal  notice,  the  Court 
say,  that  thejudgmentisnotevenpriwia/aac  evidence,  sufficient 
to  support  an  assumpsit ;  and  that  to  bind  a  defendant  person- 
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ALBANY,     ally  *by  a  judgment,  when  he  had  not  been  personally  sum 
laouary,  1818.  moned,   nor  had   notice  of  the   proceedings,  would  be  con 
trary  to  the  first  principles  of  justice.     (See,  also,  8  Johns.  Rep 
itoRDKM      gg   jg^      g   jy^^    ^^      Buchanan  v.  Rucker,  9  East,  192.) 

Fitch.       gQ^  ju  regard  to  laws  or  adjudications  of  other  states  or  countries 

exempting  or  discharging  defendants  from  liability,  our  Court 

does  not  regard  ihe  foreign  law.     (^Smith  v.  Spinolla,  Smith  v. 

Smithy  2  Johns.  Rep.  198.  235.     Sicard  v.    fTAa/e,  11  Johns. 

,  Rev.  194.) 

In  most  of  the  cases,  also,  the  Court,  besides  the  objection 
of  its  being  against  the  principles  of  natural  justice,  have  pro- 
ceeded on  the  ground  of  a  want  of  jurisdiction  in  the  Court 
rendoring  the  judgment.  In  the  case  of  Slocum  v.  fVhtekr,  (I 
Day's  Conn.  Rep.  429 — 449.)  lately  decided  in  the  Supreme 
Court  of  Errors  of  Cormecticut,  {June,  1816,)  the  Court  say, 
that  <^  the  sentence  of  a  Court  that  has  not  jurisdiction  of  the  per- 
son, the  process,  and  the  subject  matter,  is  an  entire  nullity,  and 
may  collaterally  be  disallowed."  In  that  case,  the  sentence  of 
the  District  Court  of  the  United  States,  sitting  as  a  Court  of  ad- 
miralty, was  brought  incidentally  into  question,  and  the  Court 
say*,  that  to  render  it  conclusive,  it  must  appear  that  the  Dis- 
trict Court  had  jurisdiction  of  the  subject  matter,  and  whether  it 
had  or  not,  the  state  Courts  were  competent  to  examine  and 
decide;  (Rose  v.  Himtly,  4  Cranch,  241.  243.  Cheriot  v. 
Foussat,  3  Binney,  220.)  and  Ch.  J.  Reeve,  in  Grumon  v. 
Raymond,  (1  Day's  Conn.  Rep.  40.  45.)  lays  it  down,  that 
where  there  is  a  want  of  jurisdiction  over  the  person,  as  in  the 
Marshalsea  case,  (10  Co.  70.)  or  over  the  cause,  or  over  the 
process,  it  is  the  same  as  though  there  was  no  Court.  It  is 
coram  non  judice.  The  same  principle  has  been  recognized 
and  applied  in  many  other  cases ;  (Bartlett  v.  Knight,  1  Mass. 
Rep.  410.  Bissel  v.  Briggs,  9  mass.  Rep.  462.  13  Johns, 
Rep.  207.)  and  in  the  case  of  Mills  v.  Duryee,  Story,  J.,  im- 
pliedly admits,  that  if  the  defendant  had  not  had  notice  of  the 
iuit,  or  had  not  been  arrested,  the  judgment  could  not  have 
been  held  conclusive. 

If,  then,  such  a  judgment,  in  a  sister  state,  is  not  conclusive 
in  cases  of  property,  a  fortiori,  it  cannot  be  so,  where  not  only 
[  •  135  I  property,  but  the  most  important  relation  in  life  is  *concerned. 
The  principle  cannot  be  uTeaker  in  its  application  in  proportion 
as  the  importance  and  dignity  of  the  subject  matter  is  increased. 
The  distinction  attempted  to  be  made,  between  a  plaintiff  coming 
to  assert  a  right,  or  claim  a  benefit,  or  a  defendant  claiming 
merely  an  exemption  from  liability,  is  fallacious  and  unsound, 
when  applied  here.  The  doctrine  for  which  we  contend,  ap- 
plies with  equal,  if  not  greater  force,  to  cases  of  divorce.  Not 
only  reason  and  justice,  but  the  authorities  which  have  been 
cited,  are  in  favor  of  its  application.  In  the  case  of  Jackson 
V.  Jackson,  (1  Johns.  Rep.  430.)  the  attorney-general,  (Wood* 
worth,)  who  argued  for  the  conclusiveness  of  the  Vermont  de- 
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cree,  admitted,  that  if  the  Court  had  pronounced  tlie  decree,     alba.w. 
without  having  the  parties  before  them,  it  would  Jhave  been  void.  J«^^°a^y/  '^'^ 
That  was  a  suit  for  alimony,  allowed  by  the  decree,  and  it  ap-      BoKr»>-> 
peared  by  the  record,  that  both  parties  were  before  the  Court ;  v. 

yet  this  Court  refused  to  sustain  this  suit.    By  refusing  to  gi\o  *'" 

the  decree  effect,  as  to  alimony,  the  Court  virtually  denied  its  effi- 
cacy as  to  the  divorce.  The  place  where  the  parties  were  mar- 
ried makes  no  difference  in  the  application  of  the  principle. 
The  contract  of  marriage  is  personal,  and  of  universal  obligation. 
It  is  not  of  a  local  nature ;  nor  is  it  to  be  supposed  to  be  entered 
into  with  reference  to  the  law  of  a  particular  place.     Huiertu  \ 

{Tom.  2.  373.  375,  376.  B.  1.  Tit.  3.)  holds,  that  a  marriage, 
contracted  any  where,  is  binding  every  where ;  that  a  marriage, 
in  fraudem  legis,  is  null  and  void ;  and  where  a  party  goes 
into  a  new  jurisdiction,  he  carries  with  him  all  his  immunities 
and  disabilities,  and  becomes  subject  to  all  the  disabilities  imT 
posed  upon  him  by  the  laws  of  the  country  where  he  happens  to 
reside. 

In  the  case  of  Barber  v.  Root  (10  Mass.  Rev.  260.)  Sewall, 
J.,  remarks  on  the  law  of  Vermont,  under  which  the  decree  was 
pronounced,  in  the  present  case,  in  terms  of  strong  indignation. 
He  says,  <^  that  this  assumed  and  extraordinary  jurisdiction  is  an 
annoyance  to  the  neighboring  states,  injurious  to  the  morals 
and  habits  of  the  people ;  and  the  exercise  of  it,  for  these  rea- 
sons, is  to  be  reprobated  in  the  strongest  terms,  and  to  be  coun- 
teracted by  legislative  provisions  in  the  offended  states." 

•The  decision  of  the  Supreme  Court  of  the  United  States,  in  [*  136  ] 
Mills  v.  Duryee,  goes  no  further  than  to  declare  the  effect  of  a 
judgment,  by  a  Court  of  another  state  having  jurisdiction  pf  the 
parties.  The  point  decided  was,  that  nul  tiel  record  was  a 
proper  plea  to  an  action  of  debt,  on  a  judgment  of  a  Court  of 
another  state.  Story,  J.,  lays  great  stress  on  the  fact,  that  the 
party  hsA  full  notice  of  the  suit,  having  been  arrested  and  held 
to  bail,  so  that  it  would  be  held  conclusive  in  the  state  where  it 
was  rendered.  Johnson,  J.,  dissented.  He  did  not  think  that 
the  constitution,  or  act  of  Congress,  required,  that  the  Court 
should  go  so  far,  as  to  allow  the 'plea  of  nul  tiel  record,  appre 
hensive  tlmt  it  might  lead  the  Court  into  difficulty  and  embar 
rassment,  in  preventing  the  execution  of  judgments  irregularly 
and  unjustly  obtained.  "  There  are,"  he  saysj  "  certain  eternal 
principles  of  justice,  which  never  ought  to  be  dispensed  with, 
but  when  compelled  by  some  statute ;  one  of  those  is,  that  ju-  *■ 
fisdidion  cannot  be  justly  exercised  by  a  state,  over  property 
not  within  the  reach  of  its  process,  nor  over  persons  not  owing 
them  allegiance,  or  not  subjected  to  their  jurisdiction,  by  being 
found  within  their  limits.  But  if  the  states  are  at  liberty  to  pass 
the  most  absurd  laws  on  this  subject,  and  we  admit  a  course  of 
pleading,  which  puts  ifout  of  our  power  to  prevent  the  execu- 
tion of  judgments  obtained  under  those  laws,  certainly  an  effect 
will  be  given  to  the  article  of  the  constitution,  in  direct  hostility 
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ALBANY,    to  the  object  of  it.     I  will  not  now  undertake  to  decide,  nor 

January,  1818.  j^^g  ^j^jg  ^^^  require  it,  how  far  the  Courts  of  the  United  Siates 

BoROEH      would  be  bound  to  carry  into  effect  such  judgments ;  but  I  am 

V.  unwilling  to  be  precluded,  by  a  technical  nicety,  from  exercising 

Fitch.       q^.  judgments  at  all  upon  such  cases." 

It  is  fair  to  infer,  tlien,  that  the  Supreme  Court  of  the  U.  S. 
did  not  intend  to  go  beyond  the  principle  laid  down  by  Par'- 
sons,  Ch.  J.,  in  the  case  of  Bissel  v.  Briggs,  and  who  has  given 
a  very  sound  and  able  exposition  of  the  act  of  Congress.  The 
same  doctrine  was  held  by  Sedgtoick^  J.,  in  1805.  {Bartktt  v. 
Knight,  1  Mass.  Rep.  401. 409.)  This  doctrine  is,  also,  adopted 
by  the  Courts  in  Kentucky.  (Rogers  v.  Coleman,  Harding^s 
[*  137]  Rep.  418.)  Courts  of  other  states,  though  supreme  *within 
their  respective  states,  yet,  in  regard  to  other  states,  are,. yro  tanto, 
Courts  ot  limited  jurisdiction.  This  doctrine,  so  ably  and  fully 
settled,  in  Massachusetts,  Connecticut,  and  Kentucky,  is  agreeable 
to  the  principle  of  the  English  law,  as  laid  down  by  Ch.  J. 
Willes,  in  SoUers\.  Lawrence,  (Willes^s  /{ep.413. 416.)  that, in 
an  action  founded  on  a  judgment  of  a  Court  of  record,  of  limited 
jurisdiction,  it  must  appear,  by  what  is  set  forth  on  the  record, 
that  it  had  jurisdiction ;  and  if  sufficient  be  stated  for  that  pur- 
pose, every  thing  will  be  intended  in  favor  of  the  judgment,  and 
that  the  Court  acted  right,  unless  the  contrary  appears  on  the 
record. 

Again ;  a  record,  though  conclusivQ  proof  that  the  decision, 
or  judgment  of  the  Court,  was  as  is  there  stated,  yet  it  is  not 
conclusive,  as  to  the  truth  of  allegations  which  were  not  mate- 
rial or  traversable.  (Co.  Litt.  352.  b.  Phillips's  Eo.  2(9.)  Now, 
as  the  statute  of  Vermont  made  it  perfectly  immaterial  whether 
'iAxs.* Fitch  was  a  resident  of  that  state  or  not,  or  whether  she 
was  actually  notified  of  the  proceedings  or  not,  it  was  compe- 
tent for  the  plaintiff  to  prove  the  negative  of  those  facts. 

Again ;  Courts  do  not  regard  any  proceeding  as  matter  of 
record,  until  it  is  enrolled.  (Croswell  v.  Byrnes,  9  Johns.  Rep. 
287.  290.)  But  this  decree  has  never  been  enrolled.  It  con- 
tains no  account  of  the  previous  proceedings,  which  are  impor- 
tant parts  of  the  record,  to  show  that  the  directions  of  the  statute 
have  been  observed. 
*  But  admitting,  even,  that  it  is  a  record,  and  that  the  decree 

is  to  have  the  conclusive  effect  for  which  the  defendant's  coun- 
sel contend ;  still,  we  insist,  it  may  be  impeached  on  the  ground 
o(  fraud.  The  principle  of  evidence  is,  "  that  a  judgment  of  a 
Court  of  exclusive  jurisdiction,  directly  upon  the  point,  is  con- 
clusive between  the  same  pdrties,  upon  the  same  matter  coming 
incidentally  in  question  in  another  Court  for  a  different  purpose." 
(Dutchess  of  Kingston's  Case,  11  State  Tr.  261.  Phillips's  Law 
of  Eo.  242.)  "  But  though  sentences  are  conclusive,  and  can- 
not be  imp>eached  from  within,  yet,  like  all  other  acts  of  the 
highest  judicial  authority,  they  are  impeachable  from  without. 
Fraud  is  an  ''^extrinsic  collateral  act,  which  vitiates  tho^  most 
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fiolemii  proceedings.     Lord  CoJce  says,  it  vitiates  all  judicial  acts,     albanv , 
whether  ecclesiastical  or  temporal."     (Fermor^s   Case,   4   Co,  ^^^^y^  i^ia 
Rep.  78.  b.    i'hUiips's  Law  of  Ev.  224.  note.     Doug.  421.  2   """^^^^^ 
Sound.  159.  note.  Per  Thompson^  J.  1  Caines,  461.)     This  is  v. 

not  a  case  of  a  confiictus  legum.  The  legislature  of  Uonnectymt  F*''ch. 
passed  an  act  to  which  full  faith  and  credit  is  to  be  given,  and 
which  must,  like  every  other  trecord,  be  conclusive  evidence  of 
the  facts  contained  in  it.  By  this  act,  it  was  made  lawful  for 
Mrs.  F.  to  live  separate  from  her  husband.  The  decree  in  Ver- 
m3tU  says  that  she  was,  while  thus  living  separate  under  the 
authority  of  the  act  in  Connecticut,  guilty  of  the  crime  of  wilful  ' 
desertion.  How,  then,  does  the  decree  in  (Vermont  stand,  in  regard 
to  the  act  of  the  Connecticut  legislature  ?  Can  a  Court  in  Ver- 
mont  repeal  an  act  of  the  legislature  of  another  state  ?  This 
Court  must  say,  what  we  must  presume  the  Court  in  Vermont 
would  have  said,  liad  this  act  been  placed  before  tliem.  The 
defendant,  by  withholding  -this  act  from  the  knowledge  of  the 
Court,  and  by  the  false  suggestion  of  the  vnlful  desertion  of  his 
wife,  has  fraudulently  obtained  the  decree  of  divorce.  If  this 
Vermont  decree  is  to  have  full  and  conclusive  effect  every 
where,  it  changes,  in  Connecticut,  the  situation  in  which  Char- 
lotte Sellick  was  placed,  by  the  act  of  the  legislature  of  that 
state,  and  destroys  all  the  rights  she  acquired  under  it.  Look 
at  the  consequences  of  this  st^te  of  things.  If  the  legislature  of 
Vermont  can  authorize  a  decree  of  divorce,  on  a  residence  for 
three  years  of  the  party  seeking  it,  it  may  be  granted  on  a  res- 
idence for  three  months,  or  three  weeks.  It  is  only  for  a 
discontented  husband  to  go  to  some  watering  place  in  Vermont, 
on  a  party  of  pleasure,  and  there  obtain  a  divorce.  Nay,  if  the 
am  sacra  fames  of  a  venal  profession  should  induce  them  to 
obtain  an  act  of  the  legislature  further  to  facilitate  divorces,  a 
husband  residing  here  might  write  to  his  attorney  in  Vermont, 
and  obtain  a  divorce  by  the  return  of  the  mail. 

It  is  true,  that  the  act  relative  to  the  Court  of  Chancery  au 
thorizes  the  taking  bills  pro  confesso  here,  where  the  defendant   * 
is  out  of  the  state ;  but  the  act  is  very  cautious  and  guarded. 
The  order  for  appearance  must  *be  published  for  eight  weeks       [  *  139 1 
successively,  and  though  the  bill  may  be  taken  pro  confesso,  at 
the  expiration  of  that  time,  if  the  party  does  not  appear,  yet  the  ^ 

decree  is  not  final.  The  party  has  one  year  after  notice  in 
writing  of  the  decree,  to  come  in  and  be  heard,  and  seven  years, 
if  he  has  had  no  such  notice ;  and  if  he  appears  within  the  time, 
the  proceedings  go  on  as  V  there  had  been  no  decree,  which  is  not 
final  until  after  the  seven  years ;  and  the  plaintiff  who  has  taken 
the  bill  pro  confesso,  before  he  can  obtain  any  benefit  under  the 
decree,  must  give  security  to  make  restitution,  in  case  the  de- 
fendant should  appear  and  defend  the  suit  within  the  time  al- 
lowed for  that  purpose.  There  is  no  analogy,  then,  between 
the  two  cases ;  and  the  argumentvm  ad  hominem  can  have  no 
effect 
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ALBANY,        Fisi/in  reply,  observed,  1.  That  mere  cohabitation,  or  reputa- 
Jamary,  1818.  ^j^jj^  ^j^g  jjq|  sufficient  evidence  of  the  marriage  of  the  defend- 

^""^^^^^^^  ant  with  his  first  wife.     {Horn  v.  JVbc/,  1  CafSf.  N.  P.  Rep.  61. 
V.  Price's  Exchq.  Rep.  81.     Fenner  v.  Lewis,  10  Johns.  Rep.  38.) 

Fitch.  g^  That  in  the  cases  which  hstd  been  cited,  and  in  which  the 

Court  considered  the  judgments  of  Courts  of  other  states  as 
prima  facie  evidence  only,  the  plaintiff  came  for  the  purpose  of 
enforcing  the  judgment ;  but  here  the  question  as  to  the  judg- 
ment arises  incidentaltyf  or  collaterally,  and,  therefore,  is  to  b« 
regarded  as  final  and  conclusive.  This  is  the  true  distinction, 
and  is  clearly  laid  down  by  Lord  Ch.  J.  Eyre,  in  Phillips  v. 
Hunter,  (2  Hen.  BL  402.  410.)  "It  is  in  one  way  only,"  he 
says,  "  that  the  sentence,  or  judgment  of  the  Court  of  a  foreign 
state,  is  examinable  in  our  Courts  ;  and  that  is,  when  the  party 
who  claims  the  benefit  of  it,  applies  to  our  Courts  to  enforce  it. 
When  it  is  thus  voluntarily  submitted  to  our  jurisdiction,  we 
treat  it,  not  as  obligatory  to  the  extent  to  which  it  would  be 
obligatory,  perhaps,  in  the  country  in  which  it  was  pronounced, 
nor  as  obligatory  to  the  extent  to  which,  by  our  law,  sentences 
and  judgments  are  obligatory ;  not  as  conclusive,  but  as  matter 
in  pais,  as  consideration,  prima  facie,  sufficient  to  raise  a  prom- 
ise :  we  examine  it  as  we  do  all  other  considerations  of  prom- 

[  •  140  ]  isesj  and  for  that  purpose  we  receive  evidence  of  what  *the  law 
of  the  foreign  state  is,  and  whether  the  judgment  is  warranted 
by  that  law.  In  all  other  cases,  we  give  entire  faith  and  credit 
to  the  sentences  of  foreign  Courts,  and  consider  them  as  con- 
clusive upon  us."  "  The  judgment,  proper  or  improper,  myst 
stand."  So,  in  Meadows  v.  The  Dutchess  of  Kingston,  (^AmbL 
756.  761.)  Lord  Apsley  makes  the  same  distinction,  and  lays 
down  the  rule,  "  that  wherever  a  matter  comes  to  be  tried  in  a 
collateral  way,  the  decree,  sentence,  or  judgment  of  any  other 
Court,  having  competent  jurisdiction,  shall  be  received  as  con- 
clusive evidence  of  the  matter  so  determined."  Phillips,  also, 
in  his  treatise  on  evidence,  which  has  been  cited,  lays  down  the 
•  same  rule.  (p.  243.)  It  is,  therefore,  wholly  unnecessary,  in 
this  case,  to  question  the  decisions  of  this  Court  in  cases  where 
the  party  has  brought  his  action  here  on  the  judgment  of  another 
state.  But  if  it  were  necessary,  we  insist  that  the  decision  of 
^  the  Supreme  CoQrt  of  the  United  States,  in  Mills  v.  Duryee,  on 

that  question,  must  be  conclusive. 

The  legislature  of  Vermont  has  an  undoubted  right  to  regu- 
late marriages  and  divorces,  and  full  faith  and  credit  are  to  be 
given  to  their  public  acts  and  decrees  on  the  subject.  The 
proceeding,  in  Vermont,  was  in  a  Court  having  both  chan- 
cery and  common  law  jurisdiction.  We  are  not  to  pre- 
sume that  the  legislature,  or  Courts  of  that  state,  will  abuse 
their  power. 

• 

ThojMpson,  Ch.   J.,   delivered   the  opinion  of  the  Court. 
'   Every  material  question,  in  this  case,  turns  upon  the  effect  which 
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die  Vermont  divorce  shall  be  deemed  to  have  upon  the  forpier     albani', 
marriage  of  the  defendant.    If  he  was  thereby  absolved  from  ^*»»"«ry,  wi« 
the   marriage  contract  with  his  former  wife,  his  second  mar-      bordiv 
riage   was   lawful,  and    the  plaintiff   could    not  sustain   the  y. 

present  action;  nor  eould  her  daughter,  who  has  been  mar-       i^itch. 
ried  to  the  defendant,  be  a  witness.     But  if  he  was  not  legally 
divorced,  his  former  wife  being  still  living,  his  marriage  with 
the  plaintiff's  daughter  was  illegal  and  void,  and  she  was  a  com- 
petent viitness. 

The  evidence  in  this  cause  shows,  that  when  this  divorce 
was  obtained  in  Vermont^  the  defendant's  former  wife  was 
living  in  ConnectiaUy  separated  from  him,  by  virtue  of  an 
*act  of  the  legislature  of  that  state,  which,  from  its  terms,  may  [  *  141  ] 
be  deemed  a  divorce  a  mensa  et  thoro.  This  separation  was  to 
continue  during  the  pleasure  of  the  wife,  and  the  defendant 
was  subjected  to  the  payment  of  150  dollars,  annually,  to  her, 
by  way  of  alimony.  It  also  appears  from  the  case,  that  the  de- 
fendant's former  wife  never  was  in  the  state  of  Vemumt]  nor  in 
any  manner  personally  notified  or  apprized,  at  the  time,  of  the 
proceedings  in  Vermont  to  obtain  the  divorce.  She  did  not,  in 
any  manner,  by  her  agent,  or  attorney,  appear,  or  make  any 
defence  against  such  procec^ngs. 

The  first  question  is,  whether  such  proceedings,  in  Vermont^ 
were  not  absolutely  void.  To  sanction  and  give  validity  and 
effect  to  such  a  divorce,  appears  to  me  to  be  contrary  to  the 
first  principles  of  justice.  To  give  any  binding  effect  to  a  judg- 
ment, it  is  essential  that  the  Court  should  have  jurisdiction  of 
the  person,  and  of  the  subject  matter ;  and  the  want  of  jurisdic- 
tion is  a  matter  that  may  always  be  set  up  against  a  judgment, 
when  sought  to  be  enforced,  or  where  any  benefit  is  claimed 
oader  it.  The  want  of  jurisdiction  makes  it  utterly  void,  and 
unavailable  for  any  purpose.  The  cases  in  She  English  Courts, 
and  in  those  of  our  sister  states,  as  well  as  in  this  Court,  are 
very  strong  to  show  that  judicial  proceedings  against  a  person 
not  served  with  process  to  appear,  and  not  being  within  the  juris- 
diction of  the  Court,  and  not  appearing,  in  person,  or  by  attor- 
ney, are  null  and  void.  In  Buchanan  v.  Rucker,  (9  East,  192.) 
the  Court  of  K.  B.,  in  England^  declared,  that  the  law  would 
not  raise  an  assumpHt  upon  a  judgment  obtained  in  the  island 
of  TobagOy  by  default,  when  it  appeared,  on  the  face  of  the 
proceedings,  Uiat  the  defendant  was  not  in  the  island  when  the 
spit  was  commenced,  and  that  he  had  been  summoned  by  nail- 
ing a  copy  of  the  declaration  on  the  court-house  door.  The 
Court  said,  it  would  have  made  no  difference  in  the  case,  if^^ 
such  proceedings  were  admitted  to  have  been  valid  by  the  laws 
of  Tobago.  In  the  Supreme  Court  of  Massachusetts,  Ch.  J. 
Parsons,  in  Bissell  v.  Briggs,  (9  Mass.  Rep.  464.)  lays  down 
the  principle  very  clearly  and  distinctly,  that  before  the  adoption 
of  the  constitution  of  the  United  States,  and  in  reference  to  for- 
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ALBANY,    eign  judgments,  it  was  competent  to  show  that  the  Court  had 
Jannary,  1818.  qq  jurisdiction  of  the  cause ;  *and  if  so,  the  judgment,  if  set  up 
^"^^^^^^^^  as  a  justification  for  any  act,  would  be  rejected  without  inqui^- 
V.  ing  into  the  merits.    The  same  rule  would  apply  where  the 

*^''^'  party,  in  whose  favor  the  judgment  was,  came  to  enforce  it  in 
another  Court.  He  jKoceeds,  very  ably,  to  examine  the  ques- 
tion how  far  the  judgments  of  Courts  in  sister  states  are  made 
conclusive  by  the  constitution ;  and  contends,  that  neither  tlie 
constitution,  nor  the  act  of  Congress,  prevents  the  Court,  where 
such  judgment  is  set  up,  from  examining  into  the  jurisdiction 
of  the  Court  where  the  judgment  was  rendered ;  and  such 
Court,  he  observes,  must  have  jurisdiction  both  of  the  cause  and 
of  the  person ;  that  if  a  Court  of  any  state  should  render  a 

1'udgment  against  a  man  not  within  the  state,  nor  bound  by  its 
aws,  nor  amenable  to  the  jurisdiction  of  its  Courts,  it  would 
be  void. 

So,  also,  the  Superior  Court  of  Connecticut^  m  die  case  of 
IRbbe  V.  Kibbe,  {Eirby,  119.)  refused  to  sustain  an  action  on  a 
judgment  in  MassachuiettSy  on  the  ground  that  the  judgment 
debtor  had  not  been  personally  served  with  process  to  compel 
his  appearance  in  the  original  cause ;  and  that,  therefore,  the 
Court,  where  the  judgment  was  obtained,  had  proceeded  with* 
out  any  jurisdiction  of  the  cause.  The  same  principle  governed 
the  decision  of  the  Supreme  Court  of  Pennsylvaitia,  in  the  case 
of  Phelps  V.  Holkery  (1  Doll.  S61.)  The  same  doctrine  has 
been  repeate(lly  recogiuzed  in  this  Court.  The  eases  of  Kil^ 
bum  V.  fVoodworthy  (3  Johns,  Rep.  41.)  Robiwon  v.  Execuion 
of  Ward,  (8  Johns.  Rep.  90.)  Fenton  v.  Garlicky  (8  Johns. 
Rep.  197.)  Pauiling  v.  Bird's  Exec%Uors,  (13  Johns.  Rep. 
192.)  are  abundantly  sufficient  to  show  the  light  in  which  we 
have  viewed  such  judgments.  We  have  refused  to  sustain  an 
action  here,  upon  a. judgment  in  another  state,  where  the  suit 
was  commenced  by  attachment,  "and  no  personal  summons  or 
actual  notice  given  to  the  defendant,  he  not  being,  at  the  tune 
of  issuing  the  attachment,  within  such  state.  In  such  cases,  we 
have  considered  the  proceedhigs  as  in  rem,  which  could  only 
bind  the  goods  attached,  and  that  the  judgment  had  no  binding 
force  in  personam.  This  principle  is  not  considered  as  growing 
out  of  any  thing  peculiar  to  proceedings  by  attachment,  but  is 
[  *  143  ]  founded  on  more  enlarged  and  general  principles.  It  *is  said 
by  the  Court,  that  to  bind  a  defendant  personally  by  a  judg- 
ment, when  he  was  never  personally  summoned,  nor  had  no- 
tice of  the  proceedings,  would  be  contrary  to  the  first  principles 
^f  justice ;  and  that,  whether  the  proceedings  were  valid,  and 
according  to  the  course  of  the  Court  in  the  place  where  such 
judgment  was  obtained,  or  not,  would  make  no  difference.  It 
must,  then,  be  taken,  I  think,  as  the  settled  law  of  this  state, 
that  a  judgment  obtained  in  a  sister  state  against  a  person  not 
being  within  the  jurisdiction  of  the  Court,  nor  having  been 
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served  with  process  to  appear,  nor  having  appeared  to  defenc     ALBANY, 
the  suit,  will  be  absolutely  void.     This  principle  must  applj   ''""a*"/*  wis 
equally  to  a  divorce,  as  to  any  other  judgment.     These  are  prin-    '^bordbiT^ 
cipies,  too,  that  have  been  recognized  and  sanctioned  in  the  v. 

state  Courts  under  the  constitution  and  law  of  the  United  ^"ch« 
States,  as  now  existing.  In  the  case  of  Barber  v.  Root,  ^10 
Mass.  Rep.  262.^  Mr.  Justice  Sewall,  in  pronouncing  the  opinion 
of  the  Court,  animadverts,  with  great  indignation  and  severity, 
upon  divorces  obtained  like  the  one  set  up  in  this  case.  The 
laws  of  Vermoni,  says  he,  which  authorize  the  Supreme  Court 
of  that  state  to  proceed  in  suits  for  divorce  instituted  in  favor 
of  persons  resident,  for  ^  time,  but  having  no  settled  domicil 
within  the  state,  against  persons  resident  and  domiciled  in  other 
states,  whp  are  not,  and  never  have  been,  amenable  to  the  sov- 
ereignty of  the  state  of  F^ermont,  upon  allegation  of  offences  not 
pretended  to  have  been  committed  within  the  state,  or  contrary 
to  the  peace,  <morals,  or  economy  of  the  society  there,  or  in  vio- 
lation of  any  contract  subsisting,  or  which  has  ever  been  recog- 
nized there ;  in  short,  where  no  jurisdiction  of  the  parties,  or  of 
the  subject  matter,  can  be  suggested  or  supposed,  are  not  to 
be  justified  by  any  principles  of  comity  which  have  been 
known  to  prevail  in  the  intercourse  of  civilized  states ;  and  the 
exercise  of  such  authority,  he  adds,  is  to  be  reprobated  in  the 
strongest  terms. 

The  case  of  SGlh  v.  Duryee,  (7  Cranch,  481.)  in  the  Su- 
preme Court  of  the  United  States,  has  been  very  much  pressed 
upon  us,  as  a  binding  and  controlling  decision,  as  to  the  conclu- 
siveness of  this  divorce  in  Vermont.  Although  I  have  a  very 
strong  conviction,  that  the  constitution  of  the  United  *  States  [  ♦  144  ] 
and  law  of  Congress  cannot  be  applied  to  a  judgment  which  we 
consider  void  upon  the  ^rst  principles  of  justice,  so  as  to  make  it 
conclusive  upon  us,  yet  the  very  high  respect  I  entertain  for  that 
Court,  would  mdke  me  hesitate,  and  doubt  the  correctness  of 
my  own  judgment,  did  I  believe  it  to  have  been  the  intention 
of  that  Court  thus  far  to  extend  the  construction  of  the  consti- 
tution and  laws  of  the  United  States.  But  I  cannot  persuade 
myself  that  it  was  so  intended.  And  certain  I  am,  that  the  case 
b'jfore  that  Court  required  no  such  construction.  It  is  true, 
that  some  of  the  observations  of  the  learned  judge,  who  pro- 
nounced the  opinion  of  the  Court,  might  tend  to  such  a  con- 
clusion. But  these  observations  must  be  taken  in  reference  to 
the  facts  in  the  case,  and  to  the  particular  question  before  the  ^ 
Court.  The  case  presented  a  question  of  pleading ;  whether 
nil  debet,  or  nul  tiel  record,  was  the  proper  plea  to  an  action  of 
debt  brought  in  the  Circuit  Court  of  tJie  District  of  Columbia, 
upon  a  judgment  rendered  in  the  Supreme  Court  of  this  state. 
It  was  held  that  nul  tiel  record  was  the  proper  plea.  It  was 
said,  that  if  the  record  be  conclusive  between  the  parties,  it  cannot 
he  denied,  but  by  the  plea  of  nul  tiel  record;  and  that  it  was 
conclusive  in  that  case,  cannot  be  doubted.    <*'  The  defendant," 
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ALBANY,     says  Mr.  J.  Story ^  "  had  full  notice  of  the  suit;  for  he  was  ar- 
JaMarj,  I8i8.  nested  and  gave  bail,  and  it  is  beyond  all  doubt,  that  the  judgment 
BoRDKN      ^^  ^^^  Supreme  Court  of  iVc ir- For/r  was  conclusive  upon  the 
V.  parties  in  that  state,  and  must,  therefore,  be  conclusive  here  also/* 

Fitch.  'Yhjoi  case  will  very  plainly  admit  of  the  construction,  then,  that  it 
was' intended  only  to  decide,  that  the  judgment  was  .conclusive 
where  the  defendant  was  arrested,  or  had  in  some  way  appear- 
ed, and  bad  'an  opportunity  of  defending  the  original  suit,  {it) 
Tliis  construction  is  fortified  by  what  fell  from  ^Ir.  J.  Johnson 
who  dissented  from  the  opinion  of  the  Court.  His  remarks  sho\^ 
very  clearly  that  he  did  not  understand  the  Court  as  deciding 
that  they  were  bound  to  consider  and  carry  into  effect,  as  coii' 
elusive,  judgments  obtained  upon  attachments  of  property  mere- 
ly, when  there  was  no  process  served  on  the  defendant,  within 
the  jurisdiction  of  the  Court  rendering  the  judgment,  &r  he  made 
in  some  manner  personally  amenable  to  such  jurisdiction. 
[  *  145  ]  *I  have  thus  far  considered  this  case,  upon  the  assumption, 

that  this  divorce  would  be  valid  and  conclusive  in  the  Courts 
in  the  state  of  Vermont,  and  should  not  even  then  deem  it  so 
here.  But  I  very  much  question,  whether  it  would  be  so  con- 
sidered in  Vermont,  It  was  a  divorce  obtained  by  fraiid  and 
false  representations.  In  Fermor^s  case,  (3  Coke,  77.)  it  was 
resolved,  that  a  fine  levied  by  fraud  was  not  binding,  and  that 
such  fraudulent  estate  was  as  no  estate  in  judgment  of  law ;  and 
it  was  declared,  that  all  acts  and  deeds,  judicial  as  well  as  ex- 
trajudicial, if  mixed  with  fraud,  are  void.  This  divorce  was 
introduced  by  the  defendant  himself,  upon  his  trial,  for  the  pur- 
pose of  showing  that  his  former  marriage  was  dissolved,  so  as  to 
legalize  his  marriage  with  the  plaintiff's  daughter;  and  thereby 
exclude  her  from  being  a  witness  in  the  cause.  Whenever  he 
seeks  to  avail  himself  of  any  beneiit/rom  a  divorce,  procured  by 
his  own  fraudulent  conduct,  although  brought  in  collaterally,  it 
would  seem  to  me  competent  to  allege  this  fraud,  otherwise  he 
would  be  permitted  to  derive  a  benefit  from  his  own  misconduct ; 
,  a  position'  altogether  inadmissible.     Under  the    Vermont  law, 

wilful  desertion,  for  three  years,  is  one  of  the  grounds  upon 
which  a  divorce  may  be  obtained.  This,  undoubtedly,  implies 
fault  and  misconduct ;  a  desertion  in  violation  of  duty,  and  of 
the  legal  obligations  imposed  by  the  marriage  contract.  It  was 
under  this  part  of  the  law  that  the  defendant  obtained  his  di- 
vorce. In  his  petition,  presented  to  the  Court  for  that  purpose, 
he  charges  his  wife  with  udlful  desertion  for  more^tkan  three 
years,  and  with  a  total  neglect  of  duty.  This  allegation,  which 
was  the  sole  ground  of  the  divorce,  was  false,  and  known  to  be 
so  to  the  defendant.  For  she  was,  then,  and  had  been,  for  more 
than  five  years  preceding,  living  in  a  state  of  separation  from 
him,  under  the  authority  and  sanction  of  an  act  of  the  legisla- 

(a)  Thouefa  the  suit  wu  commeDced  b^  attachmelit,  if  the  defendant  aAerwards  ap 
peared,  ana  took  defence,  the  judgment  »  conclusive  evidence  against  him  in  a  sistei 
state.    6  Wheat.  1S9.    Mayftew  v.  Tkatehtr  et  al. 
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tare  of  the  state  of  Connecticut,  and  by  which  it  appears  that  both     ALBANY, 
husband  and  wife  appeared,  and  were  heard  before  the  legis-  J"«»»7>  i*'^- 
latare.     The  defendant  must,  therefore,  have  been  fully  apprized      bobi>xv 
of  the  authority  and  circumstances  under  which  his  wife  lived  v. 

separate  and  apart  from  him ;  and  could  not  have  believed  it  a  wil-  Fitch. 
ful  desertion,  within  the  sense  and  ^meaning  of  the  Veiynont  taw.  [  ''^  14G  ] 
If  the  validity  of  this  divorce  were  to  be  agitated  in  Vermont,  it 
might  well  be  objected,  that  it  was  obtained  on  false  suggestions, 
and  in  fraud  of  their  law ;  and  the  principle  which  governed  the 
decision  of  this  Court,  in  Jackson  v.  Jackson,  (1  Johns,  Rep. 
424.)  would  apply.  It  is  there  laid  down,  as  a  general  princi- 
ple,  that  whenever  an  act  is  done  in  fraudem  legis,  it  cannot  be 
the  basis  of  a  suit,  in  the  Courts  of  the  country  whose  laws  are 
attempted  to  be  infringed.  If  we  are  bound  to  .'give  to  this  di- 
vorce the  same  force  and  effect  that  it  would  have  in  Vermont, 
we  must  certainly  admit  all  objections  to  be  urged  against  it 
that  could  be  alleged  in  that  state.  Suppose  an  action  should 
be  brought  in  Vermont,  by  Mrs.  Fitch,  for  her  alimony,  under 
the  Connecticut  law,  could  the  defendant  avail  himself  of  his  di- 
vorce, to  show  a  dissolution  of  the  marriage  contract,  so  as  to 
discharge  himself  from  the  payment  ?  She  certainly  might  set 
up  this  fraud  against  the  divorce.  Or,  suppose  a  suit  brought 
in  this  Court  for  the  alimony,  after  the  date  of  the  divorce,  and 
the  divorce  set  up  to  avoid  the  payment ;  we  should  certainly  be 
bound  to  give  force  and  effect  to  the  act  of  the  legislature  of  Con- 
necticut, That  act  was  prior  in  point  of  time,  and  no  want  of 
jurisdiction  could  be  set  up^  as  both  parties  appeared  before  the 
legislature  in  Conittf^^icii/.  The  Courts  in  FentioTU  cannot  have 
the  power  of  annulling  the  law  of  Connecticut.  It  would  be  rather 
a  singular  situation  of  the  defendant,  and  his  first  wife,  to  con- 
sider the  divorce  a  mensa  et  thoro  in  Connecticut,  and  the  divorce  a 
tinculo  uiatrinonii  in  Vermont,  both  in  force,  and  binding  on  the 
parties  at  the  same  time. 

Upon  the  whole,  therefore,  I  am  fully  persuaded,  that  we 
cannot  consider  the  defendant  as  lawfully  divorced  from  his 
former  wife ;  and,  of  course,  his  marriage  with  the  plaintiff's 
dau^ter  was  null  and  void.  Without  noticing  the  objections 
urged  in  arrest  of  judgment,  and  about  which  there  is  no  differ- 
ence of  opinion  on  the  bendi,  I  am  of  opinion  that  the  plaintiff 
is  eatided  to  judgment,  on  the  bill  of  exceptions.* 

Judgment  for  the  plaintiff. 
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• 

ALBANY. 
JaBuaiy,   1818 

^Van  Cleef  and  Others  against  Fleet. 

An'^^iiMnisi-  THIS  was  an  action  onlhe  case  for  a  false  return  to  Kfi,fa* 
lion  tak^>ya  brought  against  the  defendant,  late  sheriff  of  die  city  and  county 
Jw^of  "^  of  ^^^^' "*•  The  cause  was  tried  before  Mr.  J.  Pfart,  at  the 
crty,  in  goods  JNew-YorJc  sittings,  in  December,  1815. 

M  *«Mcutioo^  J^lo'^^  SLiid  Ryer  executed  to  the  plaintiffs  a  bond,  conditioned 
not  coDciunve  for  the  payment  of  8,000  dollars,  and  a  warrant  of  attorney  to 
propert^*  ti-  enter  up  judgment  thereon,  which  were  dated  the  26th  of  Ju/y, 
though  it  may  1613,  and  judgment  was  entered  on  the  6th  of  August,  on  which 
rrrSStS:  day  an  execu?on  was  deUvered  to  the  defendant,  and  he  was 
ceeding  to  tell,  directed  to  levy  the  sum  of  7,107  dollars  and  70  cents.  The 
miia'^mcL^  defendant  returned  to  the  execution,  that  he  had  levied  and  paid 
But  if  the  to  the  plaintiffs  the  sum  of  3,225  dollars  and  4  cents,  and  as  to 
executioDl'o^,  the  rcsiduc,  nulla  bona.  It  was  admitted,  on  both  sides,  that 
in  wriiipg,  to  other  goods  hftd  been  seized  and  taken,  in  the  store  occupied 
sherS'l"  ie  ^  hy  Morris  and  Ryer,  but  which  had  been  claimed  by  certain  of 
^^'  ^  ^'^  their  creditors,  for  whose  benefit  this  suit  was  defended,  and 
iS?i  «:  delivered  up  to  them. 

ctuehim9eu;b7  The  defendant's  counsel,  at*  the  trial,  offered  in  evidence  an 
•iUonf"****"*  inquisition,  taken  by  the  defendant,  on  the  20th  of  August, 
menadebtor  1814,  finding  part  of  the  property  levied  on  to  be  the  properly  of 
men^aj^/aAe^I  iScAuy/crand  Bradford,  two  of  the  creditors  of  Morris  and  bycr. 
wards,  fraudu-  This  evidence  was  objected  to  on  the  part  of  the  plaintiffs ;  and 
M^andpI^Murei  their  counsel  read  a  letter  to  the  defendant,  dated  the  2d  of 
*°  ^^"X^»  September^  1813,  in  which  they  express  their  intention  not  to 
paying  A>r than!  attend  the  trial  of  the  claims  of  property  before  him,  and  con- 
^'^l^in'en^n'o  clude,  "We  havc  now  again  to  desire  you  to  proceed  to  the 
iliVexccuUon^r  Bale  of  the  goods  levied  on,  including  those  claimed  by  Schuyler 
^^^  J"4p»?"'  and  Bradford,  and  we  are  ready  to  indemnify  you  for  so  doing 
\o  'the  ^Kxb  to  your  entire  satisfaction.  Should  you  decline  to  sell  on  the 
*'^«  ^\^  above  terms,  the  refusal  must  be  at  your  own  peril,  as  must  be 
\hr%urchaj^  whatever  other  steps  you  choose  to  take  in  this  business ;  as  we 
fo **  winoi*te  ^^^  y^^  distinctly  to  understand  that  we  hold  you  responsible 
laiccn  on 'an  ex-  for  the  goods  levied  on,  and  in  your  possession  unsold."  The 
[  *  148  ]  *judge  overruled  the  objection,  and  the  inquisition  was  admitted 
hTm '(M  ****"**  ^^  evidence.  The  plaintiff's  counsel  then  disclaimed  any  inten- 
""'  tion  of  charging  the  sheriff  beyond  the  actual  value  of  the  goods ; 

and  when  the  inquisitions  relative  to  the  claims  of  the  other 
creditors  were  offered  in  evidence,  they  were,  on  that  ground, 
rejected  by  the  judge.  It  was  proved,  on  the  part  of  the  de- 
fendant, that  severs?  of  the  goods  in  question  were  purchased 
to  be  paid  for,  in  cash,  between  the  26th  of  JuZy,  J813,  when 
the  bond  and  warrant  of  attorney  were  dated,  and  the  6tii  of 
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August^  when  judgmont  was  entered.    It  was  ako  proved,  that     Albany. 
on  a  Sunday  in  July^  or  Ai^gmtf  1813,  before  the.  purchases  f^^»^|^ 
from  the  different  claimants,  an  inventory  was  taken,  in  the    v^irGk.ur 
store  of  Morru  and  Ryer,  by  them,  and  Moaresy  one  of  the  ▼. 

plaintiffs,  and  his  clerk ;  that,  afterwards,  fVeed^  one  of  the  claim-  Fust 
ants,  sent  his  clerk  to  purchase  a  piece  of  goods  that  Morris 
and  Ryer  had  before  bought  of  him ;  that  Morris  asked  a  price 
which  the  derk  did  not  think  proper  to  give  until  he  had  con- 
sulted with  fVeed ;  and  after  he  went  away,  Morris  put  the  goods 
into  a  drawer,  and  directed  his  clerk  to  tell  Weed's  clerk,  if  he  re- 
turned, that  he  had  sold  them  to  Mbores,  who  was  then  present ; 
that  on  the  5th  of  Auzusty  Lovely  another  of  the  claimants,  re- 
purchased of  their  clerk  goods  which  he  had  sokl  (o  Morris  and 
Ryer ;  and  that  Moores  came  to  the  store,  and  asked  the  clerk 
if  he  had  sold  goods  to  Lovel,  to  which  on  his  replying  that  he 
had,  Moores  abused  the  clerk* 

The  defendant's  counsel  offered  to  prove  various  sales  between 
the  26th  of  July,  and  the  6th  of  August^  for  cash,  but  which 
was  never  paid ;  and  offered  other  evidence  of  fraud  in  the  trans- 
action. The  judge  overruled  the  testimony,  and  declared  that 
the  frauds  of  morris  and  Ryer  could  not  affect  the  plaintiffs  un- 
less they  were  privy  to  them,  or  had  combined  to  commit  them, 
of  which  there  wa3  no  evidence  to  go  to  the  jury ;  and  that  he 
should  charge  the  jury  that,  in  judgment  of  law,  the  plaintiffs 
were  entitled  to  recover.  A  verdict  was  taken  for  the  plaintiffs, 
by  consent,  subject  to  the  opinion  of  the  Court. 

Cdldeny  for  the  plaintiffs.     We  are  aware  that  the  Court,  *in       [  ''^  149  ] 
"Bayhy  v.  Bates ^  (8  Johns,  Rep.  185.)  decided  that  the  inquisi- 
tion will  excuse  the  return  of  nulla  bona,  where  the  sheriff  acts 
hofnafide ;  but  the  Court  intimate,  in  that  case,  that  if  the  sheriff  • 

should  reiuse  an  adequate  indemnity  offered  by  the  plaintiff,  he 
would  be  bound  to  proceed  and  sell,  or  be  liable  for  a  false  re- 
turn. Here  was  a  written  offer  of  indemnity,  and  the  sheriff 
ought  to  have  stayed  proceedings  on  the  writ  of  inquiry,  until . 
he  had  inquired  whether  the  security  offered  was  adequate.  He 
has  not.  acted  with  impartiality,  or  honafide.  If  there  was  any 
fraud  in  Morris  and  Myers,  the  plaintiffs  were  not  privy  to  it. 

Hoffman^  ayd  T.  A.  Emmet ,  contra,  relied  on  the  case  of  Bayley  v. 
Batesy  the  principles  of  which  were  fully  recognized  in  Townsend 
V.  Phillips,  (10  Johns.  Rep.  98.)  They  contended,  that  the 
power  of  calling  a  jury  to  inquire  as  to  the  property,  is  given  to 
the  sheriff  merely  for  his  protection,  and  for  no  other  purpose : 
it  is  not  intended  for  the  benefit  of  the  party.  The  inquisition,  . 
when  taken,  is  perfectly  conclusive  as  regards  the  sheriff.  He 
is  not  bound  to  accept  an  indemnity,  but  certainly  nothing  short 
of  the  most  ample  security. 

But,  further,  no  property  was  vested  in  Morris  and  Ryer. 
The  transaction  was  fraudulent,  and  the  plaintiffs  were  privy  to 
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ALBANY,  the  fraud.  In  Allison  v.  Matthieu,  (3  Johns,  Rep.  235.)  where 
v**^l^  V  goods  were  obtained  fraudulently,  and  by  collusion,  under  a 
pretence  of  purchase,  the  Court  say,  that  the  fraud  avoided  the 
contract  of  sale.  (The  counsel  here  discussed  the  facts  in  the 
case.)  The  plaintiffs  were  not  bona  fide  purchasers.  The  sher- 
iff was  commanded  to  seize  the  goods  of  Morris  and  iRyer,  and 
if  the  gockls  in  question  were  not  the  property  of  Morris  and 
Ryer,  the  plaintiffs  could  acquire  nothing  by  the  execution. 

Wells,  in  reply.  The  inquisition  does  not  determine  the 
question  of  property.  It  is  a  mere  precautionary  measure  of 
the  sheriff  to  protect  himself  from  viodictiye  damages.  The 
real  owner,  notwithstanding  the  jury  of  inquiry  may  find  the 
property  to  be  in  the  debtor,  may  bring  his  action  against  the 
[  *  150  ]  sheriff,  and  if  he  proves  his  right  to  the  *goods,  he  wul  be  enti- 
tled to  recover  the  full  value  of  tliem  from  the  sheriff.  Then,  if 
the  inquisition  be  not  conclusive  when  found  in  favor  of  the 
plaintiffs,  why  should  it  be  so  when  found  against  them  ?  There 
is  no  reciprocity  nor  consistency  in  making  it  a  bar  in  one  case, 
and  not  in  the  other.  In  Townsend  v.  Phillips,  the  Court  say 
the  plaintiff  could  not  justify  himself,  by  the  inquisition,  for 
taking  goods  which  did  not  belong  to  the  party  against  whom 
the  execution  issued*  But  if  it  is  a  bar,  it  must  be  so  on  cer- 
tain conditions,  or  under  certain  circumstances  ;  as,  where  the 
plaintiff  has  submitted  to  the  inquiry,  though  he  is  not  bound  to 
do  so,  or  where  he  is  passive,  and  tells  the  sheriff  to  proceed  at  his 
peril.  Not  so,  where  he  protests  against  a  jury  of  inquiry,  and 
tenders  indemnity  to  the  sheriff.  In  the  case  of  Bayley  v.  BateSy 
it  does  not  appear  what  was  the  indemnity  offered.  No  doubt 
the  Court  must  have  considered  it  insufficient.  If  to  a  verbal  offer 
of  indemnity,  the  sheriff  should  answer,  that  he  will  take  no  secu- 
rity at  all,  the  plaintiff  clearly  would  not  be  bound  to  tender  any, 
and  the  sheriff  would  proceed  at  his  peril. 

Again ;  the  sheriff  might  have  applied  to  the  Court  for  in- 
structions how  to  proceed.  He  might  have  filed  a  bill  of  inter- 
pleader. He  might,  even  after  the  inquisition,  have  gone  on 
and  sold  the  property,  and  held  the  proceeds  subject  to  the 
order  of  the  Court.  4 

It  is  true  that  fraud  may  be  inferred  from  circumstances,  but 
they  must%e  such  circumstances  as  lead  irresistib)y  to  that  con- 
clusion. Fraud  is  never  to  be  presumed.  ThQ  jury  are  not 
authorized  to  speculate  and  conjecture  as  to  facts  and  motives. 
There  was  not  enough  shown  to  let  the  cause  go  to  the  jury, 
for  the  purpose  of  finding  whether  there  was  fraud  or  not. 

Van  Ness,  J.,  delivered  the  opinion  of  the  Court.  The  in- 
quisitions of  the  2d  of  September  were  properly  rejected,  the 
plaintiffs  having  confined  their  claim  of  damages  to  the  actual 
value  of  the  goods.  Such  inquisitions  arc  not  conclusive  on  the 
question  of  property,  though,  in  some  cases,  and  under  certain 
.  120 


_ J_ 


UF  THE  STATE  OF  NEW-YORK.  15 1  • 

qualifications,  they  will  excuse  the  sheriff  for  not  proceeding  to     Albany, 
sell  and  protect  him  from  a  suit  for  a  ♦false  return.     This  was  J^|JJ^^^• 
so  decided  in  the  case  of  Ba  if  ley  v.  Bates;  (Johns.  Rep.  185.)    y^^,  clkkf 
but  it  is  there  strongly  intimated,  that  if  the  sheriff  should  re  v. 

fuse  an  adequate  indemnity,  the  Court  would  hold  him  bound  Flkxt. 
to  proceed  and  sell.  Many  of  the  cases  cited  in  Bat/ley  v. 
Bates  show,  that  if  the  plaintiff  in  the  execution  tender  an  in- 
demiity  to  the  sheriff,  it  is  his  dsty  to  proceed.  It  would  be 
intolerable  to  consider  these  inquisitions  as  decisive  of  the  right 
of  property,  considering  the  manner  in  which  they  are  taken, 
and  the  great  abuse  to  which  such  a  proceeding  is  Uable.  I  well 
reci  ilect  that,  in  the  case  of  Bayley  v.  Bates,  uie  offer  to  indem- 
nify the  sheriff  was  verbal,  and  very  loose  and  unsatisfactory, 
and  not  such  as  the  sheriff  bad  a  right  reasonably  to  exact ;  and 
that  it  was  for  that  reason  the  sheriff  was  held  to  be  excused  for 
returning  nulla  bona  after  he  had  held  an  inquest.  Here  the 
lender  of  indemnity  was  made  in  writing,  with  all  due  solemnity, 
and  in  such  a  way  as  ought  to  have  induced  the  sheriff  to  pro- 
ceed in  the  sale. 

TKe  evidence  of  fraud  in  Morris  and  Ryer  was  very  strong, 
and  there  was,  also,  some  evidence  to  show  that  Moores,  one  of 
the  plaintiffs,  was  privy  to  it.  I  think  there  was  sufficient  evi- 
dence to  entitle  the  defendant  to  the  opinion  of  the  jury  upon 
it,  and  that  the  learned  judge  should-  have  submitted  this  part 
of  the  case  to  them.  It  was  by  no  means  so  clear  a  case  for 
the  plaintiffs  as  to  entitle  them,  "  in  judgment  of  law,"  to  a 
verdict.  On  this  ground,  without  noticing  some  minor  points 
which  have  been  discftssed/  I  think  that  there  ought  to  be  a 
new  trial. 

It  may  be  proper,  however,  to  remark  that  if,  on  a  future  trial 
of  this  cause,  the  jury  shall  be  satisfied  that  Morris  and  Rifer 
obtained  the  goods  in  question  by  fraud,  that  then,  accordmg 
to  the  doctrine  established  in  the  case  of  Allison  v.  MatthieUy 
the  title  to  the  goods  never  was  vested  in  them,  and  they,  con- 
sequently, were  not  liable  to  be  taken  in  execution  to  satisfy  the 
judgment  in  favor  of  the  plaintiffs. 

New  trial  granted,  with  costs,  to  abide  the  event  of  the  suit 
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ALBANY, 
January,   1218. 

Cable  *CaBLE  OgatflSt  CoOPER. 

V. 

Where'a  de-  "^HIS  was  ao  actiOD  of  debt  brought  against  the  defendaoty 
fendaot,  taken  sheriff  of  the  county  of  Omidoy  for  the  escape  of  one  Azor 
^Mb^^lrom  ^^^^^'^^  The  cause  was  tried  before  his  honor  the  chief  justice, 
imprisonment,    at  the  Oneida  circuit,  in  June,  1817. 

5Sr*<L  ^ie/^  The  plaintiff  brought  an  action,  in  this  Court,  of  debt,  on  a 
debtort.vyithrf  judgment  recovefod  by  iiim  in  the  Mayor's  Court  of  Albany^ 
m!maJ^  ^  against  Brown  and  Coibtrth :  Brown  only  was  taken  on  the  ca- 
their  pertofu,  pios,  and  judgment  was  rendered  by  default,  in  August  term, 
^^"^  1!rjd  ^3^^'  ^^^  ^^  dollars  and  19  cents,  the  amount  of  the  judgment 
upon  (he  origin-  in  the  Mayor's  Court,  and  costs.  A  test.  ca.  ta.,  tested  in  A»^ 
Imm^bus^  P^^  ^""»  *816,  and  returnable  in  October  tenn  thereafter,  was 
to  avaU  himself  issued,  and  deUTcred  to  one  of  the  defendant's  deputies,  who, 
from  ^imprwon^  ^^ote  the  retum  day,  arrested  Brown,  and  committed  him  to 
ment,  plead  it,  the  jail  of  Oneida  county,  where,  or  on  the  limits  of  the  jail,  he 
sion  to^pimldu  remained  until  dischaiged  under  a  habeas  corpus.  The  defend- 
is  a  waiver  of  ant  produced  in  evidence  the  exemplification  of  the  habeas  cor* 

ud  iF^ImEvk^  P^>  ^®  ^^^*  ^^*  '^*'  ^^'^  ^^'^  proceedii^  thereon.  The  habeas 
ooed  again  on  corpus  was  allowed  by  Nathan  Williams^  Esq.,  the  commia- 
SS!*1n  r^dt  signer,  residing  at  Vtica,  the  18th  of  October,  1816.  It  ap- 
foonded  on  the  pearcd,  ffom  thesc  proceedings,  that  Brown .  was  discharged 
mfSi"^his^"du-  ^^^^  imprisonment  on  a  ca,  sa.  issued  by  the  plaihtiff  on  the 
eharp  is  no  original  judgment,  in  the  Mayor's  Court  of  Albany,  in  May, 
'^^  Bco^  t  lQi4,  under  the  "act  for  the  reUef  of  debu^.  with  respect  to 
^nst  the  sher-  the  imprisonment  of  their  persons,"  by  file  order  of  that  Court ; 
eape^^and  ev^  *^^  ^®  Commissioner,  on  Broum's  being  brought  up  before  him, 
if  such  subse-  by  his  ordcr  dated  the  18th  of  October,  1816,  directed  Brown 
^ra^  voidable*  ^  ^  discharged  from  imprisonment  on  the  execution  issued  out 
r  #  153  1  'of  this  Court,  upon  the  ground  that  he  had  been  arrested  *con- 
the  sheriflT  can-  trary  to  the  act  for  the  reUef  of  debtors,  &c.    Brown  was  ao- 

"*iif  f^*  **'""  ^o'^i'^g'y  set  at  large. 

se  o    e  error.      ^  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 

It  seems  that  of  the  Court. 
the  hahtat  cor- 
pu$  act  doe»  not  , 

apply  to  cases  Foot,  iox  the  plaintiff.     1.  In  an  action  for  an  escape,  the 

ondvUpra?^!  sheriff  cannot  take  Advantage  oCany  error  in  the  process.    The 

(*)  process  must  be  void,  not  merely  voidable,  to  afford  him  a  justi- 

defendant  incx-  fication.     {Bissel  V.  Kip.  5  Jokns.  Rep.  69. 100.)     Whether  the 

•c^^  "/'**  ^ffi^'  c^"^  justify  or  not,  in  an  action  against  him  for  false  'm- 

bnpr^ment,™  prisonment,  is  the  test  by  which  to  determine  whether  he  can 

under  the  act  permit  the  party  to  go  at  large,  or  not,  after  the  arrest.     If  the 

&c.,  and  is  a- 

^n  imprisoned  on  an  cxcniiion  issued  In  a  suit  founded  on  the  original  judgment,  a  judge,  or  commis- 
sioner,  has  no  authority  to  Hischar^  him  under  the  habeas  corpus  act,  and  a  discbarge  granted  under  tfuch 
circumstances  is  no  protection  to  the  sherifT,  in  an  action  for  an  escape,  (c) 

(a)  Jones  v.  Cook^  1  Cowen^  309. 
\b\  Ace.  U.  States  v.  Jenkins^  18  Johns.  Rep.  305. 

(c)  Vide  Saraeool  v.  Broufhton,  5  WendelPs  ^ep,  170.    Von  Steenhtrr  v.  Bigslow,  3  Bid.  42.    Trotta 
w.iiiUs,  6  Ibid.  5li.    Relyea  v.  Ramsay,  t  Ibid.  eO/L 
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process  protects  him,  he  is  bound  to  keep  the  prisoner.  *  (1     Albany, 
IVib.  255.  2  JSaund.  101.  y.  n.  2.  Comyn'i  Di^.  Escape,  (C.)  '"""J^'  »»"* 
Bac.  Abr,  Escape,  (^iO     ^  sheriflf  may  justify  under  every  ^""^"cIbIk^^ 
process  issuing  from  a  Court  having  jurisdiction.    It  is  well  set-  v. 

tied,  that  a  person  privileged  from  arrest,  by  statute  or  common  Coopub. 
law,  if  arrested,  cannot  maintain  an  action  for  false  imprison- 
ment, unless  ttie  proceeding  is  declared  void  by  statute.  (JRey- 
mUs  V.  Corp,  3  Ccdnes,  267.  Tarlton  v.  Fisher,  Doug.  671. 
Cameron  y.  Lighifoot,'*2  Bl.  Rep.  1190.  1  Tidd^s  Pr.  1*63.) 
If  a  sheriff  has  process  against  a  privileged  person,  he  may  serve 
it  or  not,  but  if  he  does  arrest,  he  must  keep  his  prisoner.  (2 
Bulst.  65.)  By  the  second  section  of  the  act  for  the  relief  of 
debtors,  &c.  (1  N.  R.  L.  348.  sess.  36.  ch.  81.  s.  2.)  (a)  a"  per- 
son discharged  from  arrest,  under  the  act,  is  not  liable  to  im- 
prisonment again  for  the  same,  cause ;  and  it  is  declared  lawful 
for  any  judge  of  the  Court,  out  of  which  the  process  issued,  to 
discharge  him  from  custody,  provided  he  enters  an  appear- 
ance, or  gives  a  warrant  of  attorney  to  appear ;  and  the  7th  {b^ 
section  declares  that  the  real  and  personal  estate  of  such 
debtor  shall  remain  liable  for  his  debts.  The  statute  evidently 
contemplates  an  action  on  the  judgment  under  which  the  ca,  sa. 
issued,  in  which  the  party  is  required  either  to  endorse  his  ap- 
pearance, or  is  arrested  and  gives  bail.  In  the  latter  case,  if  he 
does  not  appear  and  plead  the  statute  in  avoidance,  he  waives 
his  privilege  from  arrest  on  the  final  process.  The  holding  the 
defendant  to  bail,  is  notice  to  the  defendant  that  the  plaintiff  in- 
tends to  call  for  his  body  to  ^satisfy  tne  debt ;  and  if  a  ca.  «a.  is  [  *  154  ] 
issued,  the  sheriff  cannot  say  the  judgment  is  erroneous,  and 
permit  the  defendant  to  go  at  large.  This  case  is  manifestly 
different  from  that  of  Ray  v.  Hogeboom,  (11  Johns,  Rep.  433.) 
for  the  privilege  in  that  case  was  not  conditional. 

Again ;  the  discharge  of  the  prisoner  in  this  case  was  void. 
The  act  (1  JV.  R.  L.  425,  426.  sess.  36.  ch.  67.  s.  20.]  {c) 

Jives  no  authority  to  discharge,  where,  on  the  return  of  the 
abeas  corpus,  it  appears  that  the  person  is  charged  in  execu- 
tion. The  judge,  or  commissioner,  can  only  remand  him.  The 
alk^wance  of  the  writ  is  a  ministerial  act.  (  Yaies^  v.  Lansing,  5 
Johns.  Rep.  282.  297.) 

2.  The  process  in  this  case  was  not  illegal.  It  followed  the 
judgment  of  a  Court  of  competent  jurisdiction.  Brown,  there- 
fore, came  i^ithin  the  exception  m  the  third  section  of  the 
habeas  corpus  act.  He  was  a  prisoner  "  in  execution  by  legal 
process."  A  judge,  in  vacation,  has  no  jurisdiction  of  such  a 
case.  (4  Johns.  Rep.  354.  6  Johns.  Rep.  508.  9  Johns. 
Rtp.  420.) 

Storrs,  contra.  Broxm  was  privileged  from  arrest,  by  the 
statute,  which  declares  that  no  person  discharged  from  imprison- 

(a   2  IL  8.  dO.  (b)  2  R.  8,20.  sec.  (I.)  (c)  2  R.  8.  fi63.  567,  568. 
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ALBANY,     meht  under  it,  shall,  at  any  time  thereafter,  be  imprisoned  for 

^^|JJ^!^^[j^..,J^^  the  same  cause.     He  was  not  bound  to  plead  the  privilege. 

Cable       '^^^^  ^^  °^^  ^^  ^^^^^  ^^  ^  party  held  to  bail.     His  appearance 

v.^_       only  was  endorsed.    That  there  was  a  second  judgment  can 

make  no  difference.     The  act  expressly  applies  to  such  a  case, 

and  by  declaring  that  the  defendant  shall  not  be  again  imprison- 

"    ed,  prohibits  the  issuing  a  ca,  sa.  on  such  second  judgment. 

The  act,  (I  N.  R.  L,  426.)  (a)  which  directs  the  prisoner  to 
be  remandea,  does  not  take  away  the  junisdiction  of  the  judge, 
if  he  had  authority  to  issue  the  habeas  corpus.  The  act  is  mere- 
ly directory.  The  allowance  of  the  writ  is  not  a  judicial  act ; 
but  the  judicial  character  commences  when  the  writ  is  returned. 
(^Yates^s  case^  4  Johns.  Rep.  317.)  A  judge,  in  vacation,  may 
issue  a  habeas  corpus^  in  all  cases  where  he  has  jurisdiction. 
The  words  of  the  act,  (1  JV.  R.  L.  324.  sess.  36.  ch.  57. 
s.  3.)  (b)  "  in  execution  by  legal  process,"  refer  to  criminal  pro- 
f  •  166]  cess  only.  The  whole  act  has  reference  *to  persons  charged 
for  some  criminal  matter.  The  statute  under  which  the  com- 
missioner acted,  in  this  case,  was,  like  the  habeas  corptts  act,  di- 
rectory on  the  subject.  The  act  of  the  commissioner,  when  he 
orders  tlie  discharge,  is  9LJudicidl  act ;  and  if  he  acted*  judicially, 
there  is  an  end  to  the  question ;  for  where  the  subject  matter  is 
within  the  jurisdiction  of  the  Court,  or  judge  granting  the  order 
or  process,  the  officer  is  excused.  {Smith  v.  Shawy  12  Johns. 
Rep.  251.  10  Co.  77.)  The  arrest  was  void,  and  it  was  from 
that  arrest  that  Brown  was  released,  by  the  order  of  the  com- 
missioner. The  defendant  was,  thereiore,  justified  in  obeying 
that  order. 

Van  Ness,  J.,  delivered  the  opinion  of  the  Court.  The  de- 
fendant in  the  original  action  was  bound  to  plead  his  discharge, 
if  he  wished  to  avail  himself  of  his  exemption  from  imprisonment 
for  the  same  cause,  secured  to  him  by  the  statute.  If  he  had 
been  convicted  of  penury  in  procuring  his  dischar^,  he  was, 
notwithstanding  his  discharge,  liable  to  be  again  imprisoned, 
either  on  the  old  judgment,  or  under  a  new  jud^ent  recovered 
.  upon  the  old  one,  in  an  action  of  debt ;  and  if  the  discharge 
had  been  pleaded,  the  plaintiff  might  have  replied  to  it  such 
conviction,  which  would  have  been  conclusive  to  bar  him  of  his 
exemption.  The  privilege  from  imprisonment  to  which  Brown 
was  entitled  under  the  statute,  certainly  might  be^  waived,  and 
the  omission  to  plead  the  discharge  in  the  proper  time  was  a 
waiver. 

The  judgment  was  regular,  both  in  form  and  substance,  and 
authorized  the  execution  that  was  issued  upon  it,  and  which 
would  have  been  a  complete  justification  to  the  sheriff,  in  case 
he  had  been  sued  for  false  imprisonment.  There  is  no  pre- 
tence for  saying  that  either  the  judgment  or  execution  was  void 

(a)  2  jR.  £r.  ubi  sup.  {b)  t  R.  ff.  BBl. 
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and  admitting  they  were  voidable,  that  is  a  point  which  the     ALBANY, 
sheriff  IS  not  permitted  to  raise,  and  with  which  he  has  no  con-  ^aaj|jjjy»^^- 
cem.     The  sheriff  is  never  allowed  to  allege  error,  either  in  the       cabi.k 
judgment  or  process,  as  an  excuse  for  au  escape ;  and  if  iie  ar-      ^  v. 
rests  the  party,  he  is  bound  to  keep  him  until  he  is  discharged 
by  due  course  of  law.     To  these  points,  the  cases  cited  by  the 
counsel  for  the  plaintiff  are  full  and  decisive,  particularly  the 
two  cases  of  Reynolds  *v.  Corp  ai}d  Douglass^  (3  Caines^  267.)       [*  1^^  I 
and  Prigg  v.  Adams  and  others,  (2  Salk.  674.^     Brown  must, 
therefore,  be  considered  being  in  execution  by  legal  process.' 

The  next  question  is,  whether  the  commissioner  had  a  right 
to  discharge  him,  and  if  he  had  no  such  right,  yet,  having  ac- 
tually discharged  him,  whether  such,  discharge  is  a  defence 
agunst  this  suit.  It  may  well  be  doubted  whether  the  statute 
gives  to  a  judge  or  the  chancellor,  in  vacation,  a  right  to  dis- 
charge a  party  imprisoned  on  dvil  process.  If  it  were  necesk 
sary  to  decide  that  question  in  this  case,  and  for  the  first  time, 
I  should  say  it  does  not.  {En  parte  Wilson,  6  Crandiy  52.) 
But 'admitting  it  to  be  settled,  that  the  statute  extends  to  cases 
of  illegal  imprisonment  under  civil,  as  well  as  criminal  process, 
yet  the  power  of  the  officers  to  whom  the  execution  of  it  is 
committed,  is  special  and  circumscribed,  and  they  are  prohibited 
from  granting  a  discharge  whenever  the  party  is  ^^  in  execution 
by  legal  process."  If  these  officers  exceed  their  powers,  or,  in 
other  words,  if  they  discharge  when  they  have  no  jurisdiction,  * 

their  acts  are  void.  If  Brown  was  in  execution  by  legal  pro- 
cess, (and  of  which  there  cinnot  be  the  least  doubt,)  it  necessa- 
rily follows,  that  the  commissioner  had  no  authority  to  dis- 
charge him.  It  was  upon  this  ground  that  this  Court  decided 
that  the  discharge  of  Mr.  Yatesy  under  the  habeas  corpus  act, 
was  void.  Much  as  I  respect  the  conunissioner  who  granted 
this  discharge,  it  was,  beyond  all  doubt,  an  interference  wholly 
unauthorized.  He  had  no  power  to  declare  either  the  execu- 
tion or  judgment  void.  He  had  no  discretion  in  this  case ;  for, 
according  to  the  clear  and  unequivocal  words  of  the  statute, 
the  moment  he  discovered  that  the  prisoner  was  in  custody, 
on  *a  ca.  sa,  perfectly  valid  and  regular,  upon  the  face  of  it, 
hb  power  to  discharge  him  ceased,  to  all  intents  and  purposes. 
The  statute  is  peremptory,  and  he  had  nothing  to  do  but  to 
remand  him.  If  this  Court,  on  motion,  would  not  have  set 
aside  the  judgment  and  ca.  sa.  for  any  other  purpose  th^n  to  give 
the  prisoner  an  opportunity  to  plead  his  discharge,  how  much 
more  unauthorized  was  it  for  the  commissioner  to  discharge  him 
from  custody,  while  both  were  in  full  force.  The  necessary 
consequence  of  these  principles  is,  that  the  discharge  *is  no  ex-  (  *  157  ] 
cuse  for,  or  protection  to,  the  sheriff.  If  the  discharge  is  void, 
it  is  as  if  it  had  never  existed.  This  is  a  universal  rule  in  re- 
sard  to  all  things  that  are  void.  ^^  Void  things  are  as  no  things.'' 
(22  Fin.  13.  pi.  17.)  Every  tribunal  proceeding  under  spe- 
cial and  limited  powers  decides  at  its  peril ;  and  hence  it  is 
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ALBANY,     that  process  issuing  from  a  Court  not  having  jurisdiction,  is  no 
Januaxj,  1818.  protection  to  the  Court,  to  the  attorney,  or  the  party,  nor  even 
Cablk       ^^  ^  ministerial  officer,  who  innocently  executes  it.     This  is  a 
V.  8tem*and  sacred  principle  of  the  common  law,  which  requires 

Cooper.  ^^  j^  steadily  guarded  and  maintained.  The  sherifi^  on  this 
execution,  would  have  had  a  right  to  retake  Brown,  if  he  had 
departed  from  his  custody  without  his  permission,  or  a  new  ex- 
ecution might  have  issued  against  him.  On  this  point  the*  case 
of  Jackson  v.  Smith,  (5  Johns,  Rep.  112.)  is  express.  If  the 
commissioner  had  no  jurisdiction  in  this  case,  his  discharge  had 
no  more  efiect  than  if  he  had  not  been  a  commissioner  at  all. 
In  the  case  of  Mr.  Tates,  it  never  was  doubted  by  any  of  the 
judges,  either  in  this  Court  or  in  the  Court  of  Errors,  that  if  the 
judge  who  discharged  him  had  no  jurisdiction,  that  the  dis- 
charge would  have  been  void.  Thequestion  there  was,  whether 
he  had  jurisdiction  or  not.  Those  who  held  that  he  had  none, 
considered  the  discharge  as  a  nullity,  and  that  the  party  might 
be  recommitted.  Those  who  held  that  he  had  jurisdiction,  of 
course,  considered  the  dischaige  conclusive,  and  that  it'  was 
equally  so  whether  the  judge,  in  the  exercise  of  his  discretion, 
had  decided  right  or  wrong,  so  long  as  he  acted  within  the  scope 
of  his  powers.  The  opinion  of  the  Court,  accordingly,  is,  that 
the  plaintiff  is  entitled  to  judgment.  * 

Spencer, 'J.,  dissenting.     I  cannot  concur  in  the  opinion 
just  pronounced.  ^ 

If  the  commissioner  had  jurisdiction  of  the  subject  matter  of 
Brown^s  imprisonment,  and  had  a  right  to  adjudicate  on  that 
point,  it  is  entirely  immaterial,  as  respects  the  defendant, 
whether  the  decision  of  the  commissioner  was  right  or  not ;  the 
officer  will  be  protected  in  yielding  obedience  to  that  decision. 
[  •  158  ]  It  appears  to  me  that  the  case  of  Yates  v.  TTie  People,  *(6 

Johns.  Rep.  560.)  settles  these  principles:  I.  That  our  statute 
has  a  more  extensive  operation  than  the  British  habeas  corpus 
act ;  in  this,  that  whilst  the  British  statute  is  confined  to  com 
mitments  for  crimes  and  criminal  matters,  or  the  suspicion  there- 
of, our  act  extends  to,  and  gives,  the  chancellor,  and  a  judge 
of  the  Supreme  Court,  in  vacation,  cognizance  of  cases  of  im- 
prisonment, generally,  without  confining  their  jurisdiction  to 
commitments  for  criminal,  or  supposed  criminal  cases ;  in  short, 
that  ourAabeas  corpus  act  purposely  changed  the  phraseology 
of  the  Stat.  31  ch.  of  Charles  II.,  with  the  view  of  extending  it 
to  all  cases  of  persons  imprisoned  or  restrained. 

2.  That  the  inhibition,  in  the  third  section  of  our  statute,  of 
the  benefit  of  the  writ  "  to  persoAs  convict,  or  in  execution  by 
legal  process,"  necessarily  refers  it  to  the  chancellor,  or  judge, 
having  power  to  award  the  writ,  to  decide  whether  the  party 
applying  is  in  execution  by  legal  process ;  for  if  he  be  in  execu- 
tion on  illegal  process,  there  exists  no  inhibition  to  allow  the 
writ.  If  ihe  first  proposition  is  correct,  that  our  statute  extends 
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the  benefit  of  the  habeas  corpus  to  all  cases  of  imprisonment,     ALBANY, 
and  excepts  out  of  the  grant  of  power  the  case  of  a  person  in  ^^^^Jf  J8i€. 
execution  by  legal  process,  it  appears  to  me,  that  the*  exception  ^^^^^^^^^^ 
is  to  be  construed  in  its  whole  extent,  and  that  it  does  not,  fuid  v. 

cannot,  embrace  the  case  of  an  imprisonment  in  execution  on  t//e-  Coles 
gal  process.  The  validity  and  legality  of  the  process  becomes  the 
Tery  gist  of  the  inquiry  ;  and  to  this  the  jurisdiction  of  the  judge 
must  extend.  Indeed,  it  seems  to  me  a  very  alarming  proposi- 
tion, that  there  exists  no  method  of  enlli^ing  a  person,  but  in 
term  time,  who  may  be  committed  upon  an  execution  against  his 
body,  and  which  may  be  issued  without  any  judgment  to  war- 
rant it.  If  this  be  so,  then  the  most  flagrant  violation  of  per- 
sonal liberty  may  take  place  without  the  power  of  an  immedi-  9 
ate  corrective.  I  feel  no  disposition  to  enlarge  on  points  which 
I  conceive  to  have  been  settled  in  the  case  of  Yates  v.  The 
People,  in  the  Court  for  the  Correction  of  Errors.  I  am  not 
aware  that  that  case  has  been,  in  any  degree,  shaken  or  im- 
paired, by  any  subsequent  decision. 

Judgment  for  the  plaintiff. 


*Mary  Coles,  Administratrix  of  Stephen  Coles,  [♦  159] 

against  Willet  Coles. 

THIS  was  an  action  of  assumpsit  for  money  had  and  received,  tate^d?^ 
The  cause  was  tried  before  Mr.  J.  Yates,  at  the  New-York  sit-  partners,  for  the 
tiMS.  in  JVormAer,  1816.  ?X:3.ip,"" 

it  was  proved,  on  the  part  of  the  plaintiff,  that  in  January,  they  do  not  hold 
1813,  Stephen  Co/c^,  deceased,  and  milet  Coles,  the  defendant,  iJui"lgP^„'SS 
sold  and  xonveyed  to  one  Meinell,  two  lots  of  ground  in  Ferry  in  common,  and 
street,  in  New-YorTc,  for  9,000  dollars,  of  which  sum  the  pur-  S*"^Sifi?iwp 
chaser  paid  7,000  dollars  into  the  hands  of  the  defendant,  and  property  do  not 
with  the  remaining  2,000  dollars  paid  off  a  mortgage  on  the  f pp/[  'iJ^re 
premises,  which  had  been  given  for  the  individual  benefit  of  the  one  partner  cbq  ' 
defendant.  The  plaintiff,  also,  gave  in  evidence  the  following  3°vid!S!i  *"btS- 
letter  from  the  defendant  to  the  intestate,  dated  New- York,  est  in  the  land, 
December  29th,  1812.  ^Z'^Ti^ 

a  sale  and  con> 

"  Dear  Father.  Brother  Stephen  has  returned,  and  informs  JSf"JSly  «*" 
me  that  he  left  the  deed  <hat  you  gave  him  for  the  house  and  eeives  the  pur 

chase     money, 
the  other  part 
ner  may  maintain  an  action  a^inst  him  for  his  proportion. 
Where  tenants  in  common  sell  and  convey  land,  and  one  only  receives  the  pmthase  money^  the  other 
may  maintain  an  action  of  aantmptU  against  htm,  for  money  had  and  received,  to  recover  nis  propor- 
tion of  the  price,  (a) 

(a)  Sfurman  v.  Ballou,  8  C«o.  Rep.  904     Baker  v.  WlieeUr,  8  WatdeWt  Rep,  £05.    And  see  Gould 
▼  Go^d,  8  Cowen^  168. 
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ALBANY.     Still-house  with  you :  to  make  the  conveyance  lawful,  it  is  ab- 

January,  1818.  golutely  necessary  that  the  deed  should  be  recorded  here.     I 

CoLM        ^^^^   "^  other  object  in  wishing  the   property   conveyed   to 

V.  Stephen^  than  to  secure  you  a  comfortable  maintenance.     The 

failure  of  H.  F.  may  put  it  out  of  my  power  to  do  so  in  any 

other  way;  please,  therefore,  to  send   the  deed  by  the  first 

opportunity.      I   have  had   an  application   to  buy   the   still'' 

house,  for  9,000  dollars:  if  you  think  it  best,  I  will  do  so, 

and  put  the  money  in  bank  stock :  you  may  rely  on  my  wish 

to  see  you  provided  for,  let  whatever  may  happen  to  your 

affectionate,  but  unfortunate  son,  <&c.     P.  S.  I  shall  convey 

my  part  to  Stephen  for  your  use  also.     Don't  forget  to  send 

%    the  deed." 

A  partnership  had  existed  between  the  intestate  and  defend- 
ant, in  relation  to  the  business  of  the  still-house;  and  business 
had  been  carried  on  under  the  partnership  name  to  about  the 
[  *  160  ]  time  of  the  sale,  although  it  appeared  that  the  defendant  *had, 
long  before,  been  requested  by  the  intestate  to  give  notice  of 
dissolution,  but  which  he  had,  in  fact,  never  done.  • 

The  counsel  for  the  defendant  moved  for  a  nonsuit,  on  Nthe 
ground  that  this  was  a  partnership  transaction,  aiid  required  the 
investigation  of  partnership  accounts.  The  motion  was  overruled 
by  the  judge,  and  further  evidence  was  produced  on  the  part  of 
the  defendant,  to  show  the  existence  of  a  partnership  down  to 
the  time  of  sale.  The  judge  charged  the  jury,  that,  in  his 
opinion,  the  letter  from  the  defendant  to  the  intestate  was  suffi- 
cient ground  for  the  jury  to  find  a  verdict  for  the  plaintiff  for 
the  half  of  the  9,000  dollars,  with  interest ;  and  a  verdict  was 
found  accordingly. 

The  defendant  moved  to  set  aside  the  verdict,  and  for  a 
new  trial. 

T.  A.  Emmety  for  the  plaintiff. 

R.  Bogardus,  contra. 

Fer  Curiam.  The  motion  for  a  new  trial  must  be  denied. 
The  testimony  on  the  part  of  the  plaintiff  shows,  very  satisfac- 
torily, that  the  intestate  was  only  entitled  to  a  moiety  of  the 
land  sold,  and  he  can,  of  course,  claim  only  one  half  of  the  con- 
sideration money.  The  letter  of  the  29th  of  Decembery  1812, 
might  admit  of  a  construction  that  the  intestate  was  the  sole 
owner  of  the  land.'  But  the  other  pcoof,  and  the  conveyance 
which  was  given  by  both  Stephen  and  IVilht  Coles,  show,  be- 
yond any  reasonable  doubt,  that  they  were  joint  owners  or  ten- 
ants in  common. 

It  is  to  be  inferred  frem  the  case  that  the  mortgage  for  2,000 
dollars,  was  upon  this  land;  though  that  is  not  very  clearly 
stated.  The  defendant,  at  all  events,  admitted  that  this  mort- 
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gage  was  his   own  private  debt,  and   no  part  of  it  ought,     ALBANY, 
of  course,  to  be  paid  out  of  that  portion  of  the  consider-  "il^J^JlJIiJ^J.^^^* 
ation  money  due  to  the  intestate,  Stephen  Cotes.    The  de-       colks 
fendant  is,   therefore,  bound  to  account  to  the  plaintifi   for  v. 

the  one  half  of  the  9,000  doUars,.(the  full  amount  of  the       ^'•"• 
cooaderation,)  together  with  the  interest  from  the  time  it  was 
received.  V 

♦No  objection  can  be  made  to  the  recovery,  on  the  ground  [  *  161  J 
of  any  existing  partnership  between  Stephen  and  Willet  Coles, 
They  were  tenants  in  common,  not  partners,  in  this  land.  The 
principles  and  rules  of  h.w  applicable  to  partnerships,  and  which 
govern  and  regulate  the  disposition  of  the  partnership  property, 
do  not  apply  to  real  estate.  One  partner  can  convey  no  more 
than  his  own  interest  in  houses,  or  other  real  estate,  even  where 
they  are  held  for  the  purposes  of  the  partnership.  (^Wats. 
Fanners.  67.)  There  may  be  special  covenants  and  agreements 
entered  into  between  partners,  relative  to  the  use  and  enjoy-* 
ment  of  real  estate  owned  by  them  jointly,  and  the  land  would  - 
be  considered  as  held  subject  to  such  covenants;  but  nothing 
of  that  kind  appears  in  the  present  case;  and,  in  the  absence  of 
all  such  special  covenants,  die  reel  estate  owned  by  the  partners 
must  be  considered  and  treated  as  such,  without  any  reference 
to  the  partnership.  These  are  principles  fully  established  by 
the  cases  of  Thornton  v.  Dicon,  (3  BrounCs  Ch.  Rep*  199.) 
and  Balmain  v.  Shore^  (9  Ves.jun.  500.)  JViUet  nnd  Stephen 
Coles  vk\iB\.y  therefore,  be  considered  as  tenants  in  common  of 
the  lands  sold  and  conveyed  by  them;  and  there  can  be  no 
doubt,  that  where  two  tenants  in  comnion  sell  and  convey  their 
land,  and  all  the  money  is  received  by  one,  th*e  other  can  main- 
tain an  action  for  money  had  and  received,  for  his  moiety,. 
against  the  other* 

Motion  for  new  trial  denied. 
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ALBANY, 

Junary,   iai& 

Mashattaji    *PR£SIDENT  AND  DIRECTORS  OF  THE  MANHATTAN  CoBf« 

co^^^jxr  PANY  against  Osgood  and  others. 

Osgood.  • 

A  voiiintvjr  THIS  WAS  an  action  of  a$tumpsit  on  two  promissory  notes, 
T^ZZ!"^  made  by  Walter  F.  Osgood,  and  endorsed  by  Maria  Osgood, 
it,  ai  the'  Ume  a^aiust  the  defendants,  as  her  representatives,  who  were  all 
»oi?^t!*M  void'  either  her  children,  or  the  husbands  of  such  of  her  daughters  as 
as  respects  Were  married.  The  defendants,  De  Witt  Clinton,  and  Maria 
\^X^,  af^  his  wife,  John  L.  Norton  and  Sarah  his  wife,  and  Hannak 
the  death' of  the  CUnUm,  pleaded  riens  per  discent,  and  the  plaintiffs  took  judg- 
MtT  by  descent  ^^^^  of  assets,  ouando  acciderint.  The  other  defendants, 
or  devise,  io  Walter  JP.  Osgood,  Edmund  .0.  Genet  and  Martha  B,  his  wife, 
heirs  m  the  '^''^^v^'  Osgood  and  Juliana  his  wife,  pleaded  the  general  issue, 
devisees  of  the  and  also,  as  to  the  said  Walter,  Martha,  Juliana,  and  Susan, 
MUiter^in*^  u  ^^  P^^  discent  or  devise,  to  which  the  plaintiffs  replied  assets 
action  by  the  at  the  time  of  the  commencement  of  the  suit  by  descent  and 
S^'^'he'^d  devise.  The  cause  was  tried  before  Mr.  J.  Van  Ness,  at  the 
devisees;  and  NeW'YorJc  Sittings,  in  December,  1816.  ^ 
the  "defe^lta  Somilel  Osgood,  the  elder,  was  seised  of  several  houses  and 
were  also  the  lots  of  land  iu  the  city  of  NeiD'York,  and  made  his  will,  dated 
Sr"'^g!iS«ito«  the  8th  o(  February,  1798,  by  which  he  devised  to  his  wife, 
aud  petiUonaa  Maria  Osgood,  all  the  estate,  both  real  and  personal,  of  which 
for  the'"i!i!!^(^  he  Was  then  possessed,  or  might  be  possessed,  at  the  time  of  his 
of  obtaminjr  a  discasc,  and  appointed  her  his  sole  executrix.  He  afterwards 
estate  of  'uie  purchased  some  lots  of  land  at  Greentvich,  and  died  on  the  23d 
p-aaiorjon  ac-  of  August,  1813.  Maria  Osgood  was,  before,  and  at  the  time 
!eg^^deficiency  ^^  ^ho  death  of  hcf  husbaud,  seised  in  her  own  right  of  three 
or  personal  as-  several  houses  and  lots  of  land  situate  in  the  city  otNeto-York, 
denceu  against  which  shc  convcycd  by  three  several  deeds,  bearing  date  the 
all  the  defend-  31st  of  May,  1814,  in  consideration  of  love  and  natural  affection, 
the^'inMiven^  ^^  her  three  daughters,  the  defendants,  Martha  B.,  Susan  K., 
of  the  grantor,  and  Juliana,  respectively. 

Discountinga      The  notes  in  question  were  dated,  one,  the  25th  of  July, 
note  at  the  rate  1814,  for  6,000  dollars,  payable  in  90  days,  which  was  dis- 
b  S^Sfry*()Jj  counted  *by  the  plamtiffs,  at  the  rate  of  7  per  cent. ;  the  other, 
[  *  163  ]      the  10th  of  August,  1814,  for  500  dollars,  payable  in  60  days, 
and  discounted  at  the  rate  of  6  per  cent.     Maria  Osgood  made 
her  will  on  the  27th  of  July,  1814,  by  v^hich,  after  several  spe- 
cific bequests  of  money  and  chattels,  she  devised  the  residue  of 
her  real  and  personal  estate  to  her  children,  the  (defendants, 
Martha  B.,  Juliana,  Walter  F.,  and  Susan  K,  Osgood,  and  ap- 
pointed the  defendants,  Walter  JP.  Osgood,  Samuel  Osgood,  and 


a!'A 


(a)  Wood  V.  Jackton,  8  WendeWt  Rep.  16.     Seteard  v.  JacksoUf  8  Ctnooi,  Ren.  406. 

.  C.  below f  5  Cowenf  67.  MackU  v.  Cainu,  Id.  647.  Jackson  v.  Hooker,  7  Cowen, 
SOI.     Leta.  of  Hinde  r.  Longieorth,  11  Wheat.  219.     SexUm  v.  WhetUon,  8  Id.  {S9. 

ib)  Bank  of  Geneva  v.  H<noUtt.  4  WendtiPa  Rep.  SS8.  Bank  of  UHea  v.  PkUlua,  3 
IbU.  408.  Same  v.  Wager,.  8  Cow.llep.  398.  8.  C.  t  Id  71%.  N.  Y.  hu.  Co,  v. 
BhKrgtM^tUUe&L    Id.  V.  Ely,  Ibid.  613. 
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Edmund  C  Oenetf  ber  executors.    The  testatrix  died  on  the  8th     ALBANY. 
of  December,  1814,  and  the  notes,  which  afterwards  fell  due,  ^"!I^'^^^' 
remained  unpaid. 

A  variety  of  evidence  was  produced  at  the  trial,  to  show,  that, 
at  the  time  of  the  c<)nveyances.  to  her  daughters,  Mrs.  Osgood 
was  insolvent ;  and  for  that  purpose,  the  plaintiffs  also  produced 
the  petition  of  her  executors  to  the  surrogate  of  the  city  and 
county  of  New-  Yorky  stating  that  the  personal  estate  of  the  do- 
eea3^d  was  insufficient  to  pay  her  debts,  and  requesting  the  aid 
of  the  surrogate  in  the  premises,  pursuant  to  the  statute  in  such 
case  made  and  provided:  a  statement  of  the  estate  was  annexed 
to  the  petition,  and  which  was  sworn  to  by  the  executors ;  but 
before  any  order  was  made,  they  declined  proceeding  further, 
allegin|;  that  they  had  acted  under  a  misapprehension.  The 
admission  of  this  testimony  was  objected  to  on  the  part  of  the 
defendants,  but  was  allowed  by  the  judge.  A  considerable  part 
of  the  debts  of  the  testatrix  consisted  of  endorsements  for  the 
accommodation  of  Walter  F.  Osgood. 

The  judge  charged  the  jury  that  the  deeds  from  Mrs.  Osgood 
to  her  daughters  were,  on  the  face  of  them,  voluntary ;  that  the 
evidence  left  little  doubt  that  she  was,  at  the  tim^,  insolvent ; 
that  the  deeds  were  null  and  void  as  against  creditors ;  that  they 
were  to  be  deemed,  as  regarded  the  plaintiffs,  assets,  by  descent 
or  devise,  under,  the  issue  joined  on  the  plea  of  riensper  discent 
or  devise,  in  the  hands  oi  the  defiendants  who  were  parties  to 
that  issue ;  and  that  the  notes  on  which  the  suit  was  brought 
were  neither  of  them  usurious  or  void.  The  jury  found  a  ver* 
diet  for  the  plaintiffs,  for  the  amount  of  the  notes,  with  inter* 
est.  A  motion  was  m^e  to  set  aside  the  verdict,  and  for  a 
new  trial. 


^Cowdrify  for  the  defendants.  1.  The  petition  and  schedule 
presented  to  the  surrogate  weie  not  admissible,  to  show  that 
Mrs.  Osgood  WBS  indebted,  at  the  time.  They  were  notHhe 
best  evidence  which  the  nature  of  the  case  admitted.  The 
original  bonds  and  notes  ought  to  have  been  produced,  by 
which  it  would  have  appeared,  that  most  of  the  debts  were 
those  of  Mr.  Osgood ;  and  his  debts  ought  to  be  taken  into  con- 
sideration, in  determining  whether  the  conveyances  were  volun- 
tary or  not.  The  statement  made  by  one  <rf  the  heirs  ought  not' 
to  be  binding  on  the  others.  It  is  analogous  to  a  bill  in  chan- 
cery, on  whioh  no  proceedings  have  been  had,  which  is  not 
evidence.  (JBufl.  JV.  P.  235.  GUh.  Law  of  Ev.  49.)  The 
answer  in  chancery  of  a  conldeiidaat  is  no  evidence  against  the 
others. 

2.  The  houses  and  lots  of  land  conveyed  by  Mrs.  Osgood  are 
not  to  be  considered  as  assets  by  descent.  If  the  statement  is 
rejected,  there  is  no  evidence  that  she  was  largely  indebted  at 
tiie  time  of  the  conveyance.  9he  owed  22,0M  ddlars,  which 
was  amply  secured  by  mortgages  on  pvoperty,  of  the  value  of 
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47,000  dollars.  Her  endorsements,  of  thtf  notes  were,  at  most, 
contingent  debts,  and  might  never  become  certain.  The  maker 
of  those  notes  was,  at  the  time,  perfectly  solvent.  Subsequi^Qji, 
debts  are  not  to  be  taken  into  consideration,  in  case  of  settle^ 
ments,  or  conveyances,  by  way  of  family  pcovision^  {Rob,  on. 
Fraud.  Com.  18,  19.  24.  451,  452,  453.  1  Bro.  C.  Rep,  90. 
2  Atk.  la.  3  Ok  81.  b.  2  Vet.  10.  ,  Amb.  598.  2  Ver. 
n.  491.) 

3.  The  notes  wece.  y&urious  and  void.  If  a  perspn  receivea 
illegal  interest  before,  it  i&  due,  and  this  is  made  part  of.  the  origL*- 
nal  contract  for  the  loan,  it  renders  the  secuiity  vpid..  (^Ord  on. 
Utury^  102.     Floyerx.  Ediaards^  Corffp.Jl4.  Ctq.  Jap.  26,) 

4.  The  charge  of  the  jud^jje  was.  incorrect.  Whether  die 
original,  contract  was  a  Joan  oi  money  on  receiving  the  discount 
or  not)  was  a  question  of  fact  for  Uie  jury  to  d^ijd^.;  but  the 
judge  charged  the  fact  positively,,  tiiat  the  noUsa  were  npt  usu- 
rious or  void.  (iVeto-  York  Fire  iisurance  Convpqny  ¥•  TValdtn, 
12  Johns.  Rep.  613.     1  Bo9.  ^PuU.  144.) 

*Slo98an  and  Tj  A.  Emmety  contra.  All  the  estate  of  Mr. 
Osgood  is  devised  to.hi^  wife,  who  is  made  sole  executrix;  and 
she  is  the  legal,  debtor,  in  respect  to  the  estate  deyised  to  her. 
His  debt&,  therefore,  must  be  taken  inip  considera^pn,  on.  the 
inquiry  intp  the  effect  of  a  voluntary  conveyance.  M^s*  Osgood 
di^  largely  indebted.  [Here  the. counsel. entered  into  an  cj* 
amination  of  the  statement  and:  accounts  given  in  evidence,  by 
which  it  i^peared  that  she  owed,  at  the  time  of  h^r  death,  be- 
yond the  amount  of  her  estate,  above  29,000  dollars ;  and,  in- 
cluding the  bonds,  about  42,000  doUars.]  Evjen  if  th^  petition 
and  statements  exhibited  to  the  surrogate  are  rejected^  there  is 
sufficient  evidence  of  the  insolvency  of  Mrs.  Osgood.  Admis- 
sions which  go  to  charge  the  persons,  making  them,  are  evidence 
as  to  third  persons.  {PhillipsU  Eo.  191,  192,  193.  J7oe  v. 
Rohson^  15  jSasty  33.)  The  petition  was  presented  by  the  legal 
representatives,  the  executors  of  Mrs.  Ofgood.  She  ordered 
her  executors  to  pay  all  her  debts.  It  was  their  duty  so  to  do, 
and  for  that  purpose  they  applied  to  the  surrogate  fpr  ^,  order 
for  the  sale  of  the  real  estate.  Precise  evidence  of  the  insolven- 
cy, or  indebtedness,  is  not  requisite;  it  being  merely  a  collateral 
fact  If  a  person  greatly  indebted  makes  a  volunt^y  convey- 
ance to  his  children,  his  being  in  debt  at  the  time  is  evidence  of 
legal  fraud,  which  vitiates  and  avoids  the  coi^veyapce,  to  all 
intents  and  purposes,  as  against  his  creditors.  ,  A  total  insolvent 
cy  need  not  be  shown.  &ich  conveyances,  b^ing.  to. delay,  hin^ 
der,  and  defraud  creditors,  are  void  as  to  them.  In  such  case, 
the  law  adjudges  the  legal  estate  to  remain  in  the  debtor,  so  as 
not  to  pass  under  the  devise,  or.  voluntary  conveyance.  It  is 
immaterial  whether  the  debt  is  as  principal  or,  surety,  a|(  maker  or 
endorser,  or  whether  due  or  to  grow  due.  The  object  of  the 
statute  against  fraudulent  conveyances  is,  to  keep  the  estate  of 
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\he  -debtor  for  his  creditors,  and  for  them  only ;  avoiding  die  albaNYj 
conveyance  as  respects  them,  but  leaving  hto  stand  as  to  other  ^a^u^o^jsla. 
pei;^ons,  (^Twine's  case,  3  Co.  81.  6.  5  Co.  60.  2  Fiwcy,  11. 
1  Atk.  15.  1  Fesey,  27.  Rob.  Fraud.  Conv.  17,  18.  459, 
4o0.)  The  fraud  need  not  be  pleaded.  The  lands  conveyed 
become  assets  in  the  hands  of  the  heir.  (Dj/eVy  295.  6.  p.  16. 
Jtnk.  295.  case,  45.  Shep.  Torich.  *65, 66.  2  Sound.  7.  n.  4. 
Rob.  Fraud.  Conv.  596.^  The  only  case  which  countenances 
a  contrary  doctrine  is  tnat  of  Parslow  v.  Weedon,  in  1718,  .(I 
£/.  Cos.  Abr.  149.  s.  7.)  determined  by  Lord  Macclesfield, 
whose  decision  excited  great  surprise  and  dissatisfaction  among 
the  bar  at  the  time.  That  case  is  not  regarded  as  authority, 
but  as  a  dictum  knerely  of  Lord  Macclesfield^  {Prec.  Ch.  520. 
note.  Jones  v.  Marsh,  Cases  Temp.  Talbot,  64.)  In  Jackson  v. 
Burgott,  (10  Johns.  Rep.  457.  463.)  the  Cdurt  say  that  no  es- 
tate passes  to  the  purchaser  by  the  fraudulent  deed.  "  Sucli 
fraudulent  estate  is  as  no  estate  in  judgment  of  law."  Where 
a  devise  is  to  an  heir,  he  may  be  charged  both  as  heir  and  dev- 
isee.    (2  Saund.  7.  n.  4.) 

Discounting  a  note  at  the  lezal  rate  of  interest  ia  not  tuury.  In 
Lloyd  V.  Williams,  (2  Wm.  Bl  792.)  Blackstone,  J.,  said  that  in- 
terest might  as  lawfully  be  received  beforehand,  for  forb^ring,  as 
after  the  term  had  expired,  f6r  having  forborne ;  and  that  it  was  not 
to  be  reckoned  as  merely  a  loan  for  the  balance ;  otherwise,  every 
banker  in  London  who  takes  five  per  cent,  for  discounting  bills, 
would  be  guilty  of  usury.  This  act  passed  at  the  last  ses&ioil, 
allowing  l^ks  to  discount  notes  for  more  than  60  days,  at  7 
per  cent.,  shows  the  sense  of  the  legislature  on  this  point.  Dis- 
counting is  merely  deducting  the  interest  from  the  amount,  at 
the  time  of  the  loan.  (1  Bos.  fy  Pull.  144.  2  Term  Rep.  52. 
1  Campb.  N.  P.  Rep.  177.     2  Campb.  N.  P.  Rep.  33.) 

S.  Jones,  jun.,  in  reply,  insisted  that  if  the  answer  of  one  de- 
fendant in  chancery  did  not  charge  his  co-defendant,  by  parity 
of  reasoning,  the  admission  of  one  heir  could  not  charge  his 
co-heirs. 

That  in  estimating  the  amount  of  debts,  the  bonds  and  mort- 
gcL'Tos  cannot  be  taken  into  the  account. 
•  But  whatever  may  be  the  effect  of  the  conveyance,  it  so 
far  chaiiges  the  legal  descent  of  the  property,  that  the  defend- 
ants cannot  be  charged,  as  heirs,  for  assets  by  descent.  The 
crise  of  Parslow  and  fVeedon  has  never  been  overruled.  The 
deed  was  not  absolutely  void,  but  merely  voidable.  If  the 
grantee  had  sold  the  land  to  a  bona  fide  purchaser  ^ignorant  of 
the  fraud,  such  conveyance  would  be  valid,  {a)  The  deed  is 
t^-vKl  against  the  parties,  and  the  heirs  and  devisees  of  the 
srrantor,  and  against  creditors,  until  they  come  in  to  set  it  aside. 
At  the  time  of  Mrs.  O.^s  death,  there  was  no  question  as  to 
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>^^ANY.     the  validity  of  the  conveyance.    In  Jackson  v.  Burgott^  the 
ttua^,^^^.  gf^j^i^  ^^  ^11  iivitig.     Besides, Mrs.  O.  does  not  devise  these 

Majtbattah    lots  to  her  children,  but  recites  these  conveyances,  and  ihen 
CoMPAVT     devises  the  residue  of  her  estate.     The  grantees  did  not  take  as 
heirs,  for  there  were  other  children. 

If  it  is  part  of  the  contract  to  pay  the  interest  in  advance,  it  is 
usury.     A  person  may JawfuU^  stipulate  for  the  payment  of  in- 
terest weekly ;  for  then  there  is  no  interest  paid,  until  after  for 
bearance. 


Yates,  J.,  delivered  the  opinion  of  the  Court.  The  execu- 
tors, as  the  legal  representatives  of  the  deceased,  had  exhibited 
the  statement  under  oath,  and  filed  it,  with  the  petition,  in  the 
surrogate's  office,  with  an  intention  of  obtaining  an  order  to  sell 
the  real  estate,  but  which  was,  afterwards,  abandoned.  It  ap- 
^)ears  to  me  that  the  executors,  of  all  others,  were  the  best  in- 
formed on  the  subject,  and  were  competent  to  make  admissions 
sanctioned  by  their  oaths ;  particularly  as  to  a  collateral  fact. 
Those  documents  were,  therefore,  properly  admitted  in  evi- 
dence, (a)  as  stated  in  the  case,  ^r  the  purpose  of  showing  the 
testator's  indebtedness,  on  the  31st  of  May,  1814 ;  and  unless  a 
mistake  had  been  made  in  the  statement,  which  might  have 
been  shown  on  the  trial,  it  must  be  entitled  to  great  weight. 
(1  PhilHpa's  Ev.  192.  15  East,  34,  35.  4  Johns.  Rep.  461.) 
The  executors  were  certainly  competent  to  know  the  ract,  and 
the  evidence  appears  to  me  to  be  the  highest  of  which  the  na- 
ture of  the  case  is  susceptible.  It  goes  to  show,  most  decided- 
ly, the  fact  of  insolvency  at  the  date  of  those  deeds ;  nor  would 
the  result  be  different,  if  the  estate  of  the  husband,  and  the 
bonds  alleged  to  be  executed  by  him,  were  excluded.  It  is  evi- 
dent, then,  that  the  situation  of  Mrs.  Osgood,  at  the  date  of 
those  conveyances,  rendered  *them  void,  as  regards  the  plain- 
tiffs in  this  cause  ;  ^nd  the  law  is  well  settled,  that  if  a  party  ex* 
ecutes  a  voluntary  conveyance,  indebtedness,  at  the  time,  is  ev- 
idence of  fraud;  and  where  such  indebtedness  is  to  the  extent 
shown  in  this  case;  it  is  sufficient  to  render  the  conveyances  in- 
operative and  void,  as  to  creditors. 

That  part  of  those  debts  had  originated  in  consequence  of 
endorsements  by  Mrs.  Osgood,  for  her  son,  docs  not  alter  the 
case,  in  construction  of  law ;  and  the  testimony  clearly  shows 
that  she  could  not  have  been  solvent  at  that  period;  and  that 
long  before  the  date  of  the  conveyances,  she  was,  from  time  to 
time,  wholly  dependent  on  her  credit  for  funds.  It  was,  then, 
illegal  for  her,  while  those  embarrassments  continued,  to  convey 
to  her  daughters.  (3  Coke,  81.  b.  T\rine^s  case,  1  Atk.  15.  94. 
2  Aik.  600.)     • 

If,  then,  those  conveyances  were  fraudulent  and  void,  the  fee 
remained  in  Mrs.  Osgood,  and,  as  to  her  creditors,  it  was  tho 
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as  if  she  had  never  conveyed;     (3  Rep.  18.  b.  Dytr^  295.     albany, 

el.  16.)    The  title  to  the  estate  must,  consequently,  be  governed  J««ao^7  '8*8 
y  lier  last  will  and  testament,  by  whi^h,  after  sundry  bequests  ^^"^^^^^^^ 
and  legacies,  she  devises  to  her  children,  parties  to  this  isstie,  all  v. 

the  rest  <rf  her  estate,  both  real  and  {Personal.  The  lots  for  which  J^^w*- 
the  void  conveyances  were  given  constitute  a  pai't  of  that  resi- 
due, and,  of  course,  must  be  held  by  them  mider  this  devise, 
and  be  ecpiaHy  liable  for  the  payment  of  the  deb^  of  the  de- 
ceased, wilb  the  other  real  estate  of  which  she  di^  seised,  and 
are  antU  by  devise. 

There  is  no  ground  for  the  allegation  that  the  notes  are  usu-  « 
rious,  for  it  cannot  be  questioned  that  it  has  been  the  uniform 
practice  of  all  bahkin|  institutions,  since  their  estabfisdiment,  to 
exact  the  payment  or  iiiterest  in  advance ;  and  it  %\(ould  be  an 
alarming  principle  to  introduce,  that  all  paper  thus  held  should 
be  usurious  and  void.  The  law,  however,  does  not  require  such 
a  decision.  It  supports  a  different  and  more  salutary  principle, 
and  more  conducive  to  mereantale  coi^venience,  by  allowing 
baokens  to  receive  the  interest  in  Advance.  (2  BL  Rep.  792. 
1  Bos.  Sf  PuU.  144.  2  Tern  ^Rep.  52.)  The  Court  are,  [  *  16^  ] 
therefore,  of  opinion,  that  the  plaintiffs  are  entitled  to  judgmi^t* 

Judgment  for  the  plaintiffs. 


aw— ijnA 


Jackson,  ex    dem.   Livingston  and   others,    against 

Robins. 

THIS  was  an  action  of  ejectment  for  lands  in  the  town  of  Where i4.Ae- 
fFalkilty  in  Orange  county.  The  cause  was  tried  before  his  tu^^s^^l 
honor  the  chief  justice,  at  the  Orange  circuit,  in  September,  ynte,  her  exec. 

|Q|e-  ulora,  admiois- 

^  Iraiofs,  and  as- 

The  special  verdict  stated,  that  on  the  first  of  Jamiary,  1771,  ngm,  but  in 
WiOiam  Alexander y  commonly  called  Lord  Stirlin^^  was  seised  J^^  ^^liSit 
of  a  ce;1ain  tract  of  land  of  about  3,000  acres,  in  the  county  of  dispminir  of  u 
JJUteTy  now  in  Orange  county,  of  which  tract  the -premises  in  ww^^Sm^^o 
question  are  part.  Lord  Stirling  died  seised,  in  the  spring  of  his  daughter,  0., 
1783,  after  having  made  his  will,  dated  January  29th,  1780,  JSH«r"thS'in- 
which  contained  the  following  devise:  "I  give,  devise,  and  be-  iire  fee,  and  the 
queath,  all  my  real  and  personal  estate  whatsoever,  unto  my  dear  fuuSn"  to^  *the 
wife  Sarah  J  to  hold  the  same  to  her,  her  executors,  administra-  daughter  iscou- 
tors,  and  assigns,  but  in  case  of  her  death,  without  giving,  de-  W"®"*'^  ^®'^- 
vising,  or  bequeathing  by  will,  or  otherwise  selling  or  assigning     where  an  ad 

o      rf  G»  c       o  TerMposiession 

has  commenced 
m  die  lifetime  of  the  ancestor,  the  operation  of  the  statute  of  limitations  is  not  prevented  by  the  title  de 
teeadjng  to  a  person  under  legal  disability,  as  a  /etiu  eovert,  &c. 

(a)  Vide  A  C.  16  Johns.  Rep,  SSTl. 
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ALBANY,    the  said  estate,  or  any  part  .thereof,  then  I  do  give,  devise,  and 
'^[JJJ3^J™  bequeath,  all  such  estate,  or  all  parts  tliereof  as  shall  so  remain 
^  Jackson      OQsold,  undevised,  or  unbeqmeaihed,  unto  my  daughter^  Lady 
V.  Catharine  Duer^  the  wife  of  the  Honorable  ffilliam  Duer,  Esq., 

RoBijrs.  ^f  ^Yte  state  of  New-York:,  to  hxA<i  the  same  to  her,  her  execu- 
tors, administrators,  or  assigns."  Catharhie  Dutr^  who,  after 
the  decease  <d  her  husband,  WiUicm  Dtier^  married  WilUam 
Neibon,  and  Mary,  the  wife  of  Robert  fVatts,  were  the  daugh- 
ters and  co-heiresses  of  the  testator.  Lady  Stirlingy  died  in 
March,  1805.  In  111  I,  Anne  Waddell  recovered  a  judgment 
,  ID  the  Supreme  Court  of  the  province  of  Ntw-York,  against 
Lord  Stirling,  for  7^90/.  debt,  with  damages  and  costs.  In 
1775,  the  executors  of  Anne  Waddell  revived  this  ^dgment  by 
[  *  170  ]  ^scirefadfis;  and  after  the  death  of  Lord  SiirUng,  in  October 
vacation,  1787,  they  again  issued  a  scire  facias  against  the  heirs 
and  terre-tenants  of  Lord  Stirliii^,  whereon  R^ert  Watts,  and 
Mary,  his  wife,  and  Catharine  Duer,  the  heirs  of  Lord  Stirling, 
alone  were  summoned,  and  in  January  term,  1788,  judgment 
passed  against  the  persons  thus  summoned,  by  default ;  nfi^fa^ 
was  issued  to  the  sheriff  of  Ulsur,  under  which  he  sold  the 
premises  in  question,  with  other  lands,  to  John  Taylor,  and  ex«> 
ecuted  to  him  a  deed,  dated  the  10th  of  June,  1788.  On  the 
StOth  of  April,  1794,  Taylor  granted  the  premises  to  Harlowe, 
who  entered  and  took  possession.  Harlowe  afterwards  conveyed 
them  to  the  defendant's  father,  from  whence  they  descended  to 
the  defendant  as  his  heir  at  hiw. 

This  cause  was  argued  at  a  former  term,  by  /.  Duer  for  the 
plaintiff,  and  J.  Emott,  and  S.  Jones,  jun.,  for  the  defendant ; 
and,  agaun,  in  October  term  last,  by  Ihier  and  T.  A.  Emmet,  for 
the  plaintiff,  and  «S.  Jones,  jun,,  and  Slossoii,  for  the  defend- 
ant, (ja) 

Several  of  the  points  discussed  in  this  cause  were,  also,  raised, 
in  the  case  of  Jackson,  ex  dem,  Livingston,  v.  Delancey,  (1 1  Johns. 
Rep,  365—376.)  which  was  affirmed  in  the  Court  of  Errors. 
(13  Johns.  Rep.  537—560.) 

The  plaintiff's  counsel  contended,  1.  That  Catharine  JV.,  one 
of  the  lessees,  had  a  right  of  entry  on  the  premises  in  question, 
under  the  limitations  contained  in  the  will  of  Lord  & ;  and  to 
show  this,  they  insisted,  that  Lady  S.  took  an  estate  for  life, 
with  power  to  sell  or  devise  in  fee,  and  that  Catharine  N.  took 
in  remainder ;  but  admitting  that  the  word  estate  in  the  will  of 
Lord  5.  rave  Lady  S.  the  fee,  yet  there  was  a  good  executory 
devise  to  Catharine  N.  2.  That  the  right  of  entry  of  C.  N.  was 
not  barred  by  the  sale  of  the  lands  made  by  the  sheriff  of  Ulster. 
3.  That  her  entry  was  not  barred  by  the  statute  of  limitations. 

(a)  The  reporter  did  not  hear  the  atecnd  argument,  and  bs  the  Court  did  not  enter  into 
ab  examination  of  the  points  discussed,  it  is  not  thought  necc&sary  to  state  any  part  oftha 
arguments  of  the  counsel. 
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*Platt,  J.,  delivered  the  opinion  of  the  Oourt*     The  plaintiff    ALBANY* 
claims  title  under  the  will  of  Lord  Stirling,  bearing  date  the  ^^^y»J^^ 
29th  of  January,  1780,  and  which  took  efiJeGt  at  the  death  of      jACK*a» 
the  testator,  in  the  spring  of  1783.  v. 

By  that  will,  the  testator  devised  io  Lady  Stirling  all  his  '*»■»»•' 
estate,  real  and  personal,  with  an  absolute  cmd  unqualified  right 
in  her  to  "  sell,  devi^e^  or  tlispese  of  it/\ni  her  pleasure ;  and 
the  will  further  declares,  that "  in  case  of  her  death,  without 
giving,  devising,  or  bequeathing,  by  will,  or  otherwise  selling  or 
bequeathing  the  said  estate,  or  any  part  thereof,"  then  the  tes- 
tator gives  to  his  daughter  Catharine  Duer,  all  such  part  of  the 
estate  as  shall  remcun  "  unsold,  undevised,  or  unbequeatiied ''  by 
Lady  Stirling. 

In  the  case  of  Jackson,  ex  dem,  Livingston,  v.  De  Lance u,  (13 
Jehns.  Rep,  537-r-^5l .)  the  Court  for  the  Trial  of  Impeachments 
and  the  Correction  of  Errors,  on  a  point  essential  in  the  determi- 
nation of  that  cause,  jexpressly  decided,  that  according  to  the 
true  construction,  of  this  will,  Lady  Stirling  took:  an  estate  in  fee 
simple,  absolute;  and  that  the  limitation  over  to  Catharitie 
Duer  was  not  a  good  executory  devise. 

That  decision  sanctions  the  opinion  of  this  Court  in  Jackson 
▼•  Bull,  (10  Johns.  Rep,^  19.).  and  must  be  regarded,  by  us,  as 
conclusive  on  that  point. 

Lady  Stirlir^  died  in  1805,  and  the  only  title  proved  on  the 
part  of  the  plaintiff  is,  tl\at  Catharine  N.,  o^se  of  the  lessors,  is 
the  daughter  and  heir  of  Lady  Stirling.  Mrs.  N*  can  claim 
nothing  immediately  from  her  father,  Lord  Stirling,  either  as 
heir  or  devisee. 

It  appears  that  in  April,  1794,  Harlowe  entered  into  actual      ^ 
possession  of  the  premises  in  question,  under  a  conveyance  from 
Taulor,  who  purchased  the  land  at  the  sheriff's  sale  on  the  16th 
ofJme,  1788.  .  . 

Whether  Taylor  acquired  a  valid  nitle,  under  the  proceeduigs 
by  scire  facias  and  the  sheriff's  sale,  is  a  question  which  does 
not  necessarily  arise  in  this  case.  The  possession  taken  under 
that  purchase  was,  at  least,  under  color  of  title,  so  as  to  consti- 
tute a  possession  adverse  towards  Lady  Stirling,  and  all  claim- 
ing under  her.  As  the  statute  of  limitations  6^^-0/1  to  run  in  the 
lifetime  of  Lady  Stirling,  and  had  *overrun  20  years  before  the  [  *  172  ] 
commencement  of  this  suit,  the  coverture  of  Mrs.  N.  affords  no 
protection  to  the  title  which  she  derived  as  heir  of  Lady  Stirling.* 

The  statute  of  limitations,  therefore,  bars  the  plaintiff's  right 
of  entry,  and  the  defendant  is  entitled  to  judgment. 

Van  Ness,  J.  Though  I  concur  in  the  decision  of  the  Court, 
yet  I  think  proper  briefly  to  explain  the  ground  of  my  concur- 
rence. The  construction  of  the  will  of  Lord  Stirling  was  set- 
Ued  by  the  Court  of  Errors,  in  Jackson  v.  Delancey,  and  I  am  not 
at  liberty  to  adopt  a  different  construction.  Were  it  not  for  that 
decision,  I  should  have  no  difficulty  in  saying  that  Lady  Stirling 
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ALBANY,     did  not  take  a  fee  under  the  will  of  Lord  Stirling^  and  that  the 
jMuary,^i8.  judgmenta  were  not  well  revived  by  $ci.  fa.  against  Lady  Catka* 
fine  Duer,    But  a  decision  of  the  Court  of  EIrrofs,  directly  on 
the  point  before  the  Court,  in  this  cause,  and  which  was  neces* 
sary  to  the  determination  of  the  cause  in  that  Court,  must  be 
on  this  Court. 

Judgment  for  the  deCmdant- 


Page  and  others  against  Lenox  and  Maitland. 

«odi^"^**  THIS  was  an  action  of  trover ^  tried  before  Mr,  J.  Taies^  at 
Mptalrad bvUw  the  New- York  sittings,  in  November,  1816. 
riedl!Jto°iSS"  '^^^  agent  of  the  plaintiffs  purchased  a  hage  quantity  of 
a  Swedisi  GermoH  linens  at  Hamburg,  on  the  account,  and  with  the  funds, 
to"Ihe'*"^  ****"  of  the  plaintiffs,  with  whicn  he  proceeded  from  Hamburg  with 
r  *  173  1  intention  to  transport  them  to  Copenhagen,  there  *to  be  shipped 
ttonofiheBrtt-  for  the  United  States,  The  Danish  sloop  iSlf.  Jorgen,  on  board 
Mfc,  and  c<»n-  of  which  the  goods  were  laden  for  Capenhagen,  was  obKged 
Sieir  ^  comroi'  by  adverse  winds  to  put  into  a  port  in  the  ifamsh  dominions, 
ftwrf<«,  at  that  and  while  lying  there  was,  on  the  24th  of  May,  1812,  cut  out 
wnynth^r^  and  captured  by  the  boats  of  the  British  frigate  Helier,  and 
TO^^'h'!  ^^  *'<>^P  of  war  Belktte.  The  sloop  and  her  cargo  were  sent  by 
fv^wcre  pr^  the  captors  to,  and  about  the  middle  of  July  arrived  at,  Fata,  a 
ceeded  •jr^||^  Small  island  near  Wingo  sound,  and  16  or  17  roifes  west  of 
c<JSt?f  Admi-  Gothenburg,  within  the  Swedish  dominions,  but  at  that  time  in 
™J[J  Md  ^'^  ^*  possession  of  the  British,  having  been  taken  by  Vice-admi- 
ingtiw  proceed-  nJ  Sir  James  Saumarez,  during  the  war  between  Great  Britain 
togs,  peace  ij^  &nd  Sweden,  which  commenced  in  1810,  and  was  terminated 

coocluoed    be-  ii  »  %  %        %         •■  t>   ^ 

tween     Grtat  by  the  treaty  of  peace  signed  by  the  mmisters  of  the  two  powers 

f^^  and'She  ^  ^^^  ^^^^  ^^  ^^V*  *®^^'  *"^  ratified  by  Su^eden  on  the  18th 
goods  were,  af-  of  August,  following.    This  island  was  used  as  a  place  of  ren- 


delUJ^'  iJuhl  ?®'^^^  ^y  ^  British,  for  the  prosecution  of  their  commerce 
outever having  in  the  Baltic,  and  was  held  without  the  permission  or  consent 
feSJik  nZd  ^^  Sweden,  although  the  war  was  merely  nominal,  Sweden  having 
that  the  eoo-  been  forced  into  the  c<mtest  by  Napoleon,  The  intercourse  be* 
kSf'tod  "JK  t^e«n  ^«'«  and  Gothenburg  was  unrestricted,  and  Swedish 
vested  the  prop- ^vessels  passcd  the  British  fleet  without  molestation;  but  the 

^^o^tT^'  *®'^^  .^**  ®*^''  ^^^^^  ^^^  complete  control  of  the  British. 
Whether  a  Commissioners  were  established  for  the  purpose  of  taking  the 
Sty*rittiJIg"in  c^^iJ^inations  of  the  masters  and  owners  of  prizes  brought  in 
ooeeoantrycan  there,  and  forwarding  them  and  the  captured  vessels  to  the  judge 
J^J^rtr^^p"  of  the  Court  of  Admiralty  in  JS«g-fand.  These  commissioners  had 
tured  as  prize  previously  resided  at  Gothenburg,  with  the  consent  of  the  Swedish 
ulken^ wto*°2  government ;  but  on  the  breaking  out  of  the  war,  transacted 

■eutral    territo-  ^ 

fir^and  never  comlag  within  the  juriidiction  of  the  Court  ?    Qmxrt. 
r«t  it  maj  adjudicate  upon  a  prize  carried  into  the  ports  of  an  ally  in  the  w'ar. 

I3o 


OF  THE  STATE  OF  NEW- YORK.  173 

ir  official  business  &t  Fata.    Proceedkigs  were  instituted  in     alhany. 
the  English  Court  of  Admiralty  against  the  Hi.  Jorgen,  and  her  ^^^^^..,i^ 
cargo,  while  at  Fuia,  (where,  on  her  arrivd,  the  preliminary 
examinations  were  taiben  by  tht  commisaioners,  and  with  the 
papen  were  sent  to  England^)  and  they  weie  condeained,  on  or 
abont  the  2d  of  September,  1812.     After  the  condemnation,  the 
captors  sold  the  goods  in  question,  being  the  greater  part  of  the 
linens  originally  purchased  by  the  agent  of  the  plaintiffs  at 
Hamlntrgy  to  one  Dickifison  <ji  Goihenburgy  who  sold  the  stme 
to  Low  and  Smith  of  the  *^sanie  place,  by  whom  they  were  sent      [  *  174  ] 
to  Nev^Yorky  consigned  to  the  defendant3. 

A  verdict  was  tdien  for  the  plaintiffs,  for  50^000  doUara,  sub- 
ject to  the  opinion  (^  the  Court. 

The  case  was  argued,  with  great  learning  and  ability,  by 
Welb  and  T.  A.  Emmet,  for  the  plaintiffs,  and  D.  B.  Ogdcn 
and  Hoffman^  for  the  defendants ;  but  as  the  opinion  of  the 
Court  was  founded  merely  on  the  question  of  fact,  that  the  ' 
island  of  Fuia  was  not,  at  the  time,  neutral  territory,  but 
in  the  hostile  possession  of  the  Britishf  and  imder  the  juris- 
diction and  oontfol  of  the  British  forces,  it  is  iinnecessary 
to  state  the  arguments  of  the  counsel  on  the  points  raised  in 
the  ca4ise. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court. 

The  questions  which  have  been  made  and  discussed  in  this 
case  are,  1.  Whether,  adbitting  the  island  of  Fuia  to  have 
been  neutral  territory,  it  was  competent  for  a  British  Court  of 
admiralty  to  proceed  against  and  condemn  the  property  in  ques- 
tion, whilst  lying  at  that  place*  If  not,  then,  2.  Whether,  in 
point  of  fact,  Futa  was  not,  at  the  time,  so  far  a  part  of  the 
British  territory,  or  in  the  possession  of  Admiral  Saumarez^  as 
to  render  valid  the  condemnation.    In  the  argument  of  the  first  • 

question,  we  have  been  called*  upon  to  review  some  oi^  the  prin- 
ciples laid  down  by  this  Court  in  the  case  of  Wheelwright  v. 
Depeyster;  (\  Johns.  Rep.  479.)  for  although  the  principal 
question  in  that  case  was,  whether  a  condemnation  by  a  prize 
Court,  established  in  a  neutral  country,  was  valid,  yet  the  late 
chief  justice,  in  pronouncing  the  opinion  of  the  Court,  went 
into  an  examination  of  the  question,  whether  a  prize  Court  in 
the  belligerent  country  could  proceed  against  a  prize  lying 
within  the  territory  of  a  neutral  power,  and,  upon  a  very  able 
examination  of  the  point,  was  of  opinion  that  it  could  not.  A 
contrary  doctrine  seems,  however,  to  prevail  in  the  Supreme 
Court  of  the  United  States^  according  to  the  case  of  Hudson 
and  others  Y,  Guesiier.  (4  Cranch,  293.  6  Cranch,  231.) 
The  high  respect  we  entertain  for  that  Court,  and  the  fitness  and 
propriety  of  a  uniformity  of  decision,  especially  on  questions  of 
this  kind,  might  induce  us  again  to  turn  our  attention  to  *this  [  *  175  ) 
question,  if  it  had  become  necessary  to  the  decision  of  tlie  case 
before  us.     But  thinking,  as  we  do,  that  the^  condemnation  was 
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ALBANY,  Talid,  on  the  other  ground  taken  by  the  defendants*  counsel,  wm 
!^!II^Ulf!5'  f'^^^^  ^o  touch  the  first  point.  The  property  in  question,  be- 
ing a  quantity  of  linens,  was  captured  as  prize,  on  board  a 
Danish  vessel,  in  May,  1812,  by  the  British  ship  Htlder,  and 
in  Jaly  following,  carried  by  the  captors  into  the  harbor  of  the 
island  of  Fata,  which  is  situated  in  Wingo  sound,  about  17 
miles  west  of  the  dty  of  Gothenburg,  being  one  of  the  outermost 
Swedish  islands.  From  the  evidence,  it  is  very  satisfactorily 
established,  that  this  island  was  some  time  before  taken  pos- 
session of  by  Vice-admiral  Sir  James  Sautnarez,  in  the  name  of 
his  Britannic  majesty,  and  held  as  a  place  of  rendez\T)us,  for 
prizes  taken  by  the  nritsih  fleet,  and  to  facilitate  British  com-* 
merce ;  that  the  British  flag  was  flying  in  the  harbor,  and  that 
no  other  naval  or  military  force  was  stationed  there ;  that,  in 
point  of  fact,  and  for  every  naval,  military,  and  commercial 
operation,  the  island  could  only  be  considered  a  British  station ; 
that  it  was  not  then  held  barely  by  permission  of  Sweden,  but 
was  taken  and  held,  as  a  hostile  measure,  war  having  been  de- 
clared by  Sweden  against  Great  Britain,  in  the  year  1810. 
This  declaration  of  war  was  probably  made  under  the  coercion 
of  the  Emperor  of  Fronde,  and  we  do  not  find  any  active  hostile 
operations  carried  on ;  yet  there  was  an  existing  state  of  war 
between  Great  Britain  and  Sweden,  when  possession  was  taken 
of  this  island,  and  there  was  no  testimony  whatever,,  to  show 
that  such  possession  was  taken  or  |ield  by  permission  of  the 
Swedish  government.  This  question  was  pressed  upon  most, 
if  not  all  of  the  witnesses  who  were  examined,  and  no  one  pre- 
tended to  say  that  such  permission  was.  ever  asked  or  obtained. 
On  the  contrary,  several  of  the  witnesses  state  explicitly,  that 
the  island  was  taken  possession  of  by  the  British  admiral,  and . 
held  as  a  place  of  rendezvous,  on  account  of  the  then  existing 
^  war  between  Grreat  Britain  and  Sweden;  and  that  this  was 

without  the  consent  and  permission  of  the  Swedish  government. 
Commissioners  were  appointed  and  established  there,  by  and 
under  the  authority  of  the  English  admiralty,  for  the  purpose 
*  176  J  of  taking  the  examinations  and  ^depositions  of  witnesses,  in  the 
cases  of  prize  vessels  sent  by  British  cruisers  into  this  island. 
The  commission  was  executed,  at  this  place,  under  the  protection 
of  the  British  fleet  there  stationed,  and  without  the  consent  of 
the  Stoedish  government.  We  are  fully  warranted,  from  the 
testimony,  in  saying,  that,  from  the  time  this  island  was  taken 
possession  of,  no  civil  or  military  power  was  exercised  there  by 
the  Swedish  government,  until  after  the  treaty  of  peace,  in 
August,  1812.  Indeed,  the  case  does  not  furnish  u^  with  any 
evidence,  that  this  island  was  even  then  given  up  to  Sweden ; 
and  the  treaty  of  peace  is  entirely  silent  on  the  subject,  (a) 
One  of  the  witnesses  speaks  of  its  being  in  possession  of  Sweaen 
at  the  time  of  his  examination,  which  was  in  the  year  1815.     I 

(a)  The  treaty  (art.  2.)  recogulzcd  the  status  quo  ante  btUum, 
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have  not  thought  it  necessary  to  refer  particularly  to  the  Albany, 
evidence  of  the  several  witnesses  who  have  testified  in  relation  'anwafy^  J»i8 
to  the  possession  of  this  island.  The  proof  is  clear^  that  when 
the  prize  was  taken  and  carried  in  for  examinatioii,  the  island 
was,  to  all  intents  and  purposes,  in  the  undisturbed  possession 
of  the  Britiaky  and  considered  a  station  for  their  naval  and  com- 
mercial Qperations ;  and  that  it  so  continued  until  after  the 
commencement  of  the-admiralty  proceedings,  if  not  even  down 
to  the  time  of  the  condemnation,  on  the  2d  of  SeptembGr^  1812. 
The  time  of  the  commencement  of  the  admiralty  proceedings 
does  not>  with  certainty,  appear ;  and  it  is  not  very  important 
that  it  should,  for  the  treaty  of  peace  .between  Great  Bntain 
and  Sweden  may,  perhaps,  bear  the  construction  of  making 
the  latter  an  ally  of  the  former;  and  there  can  be  no  ques- 
tion but  that  a  condemnation  of  prizes  brought  into  the  port 
of  an  ally  would  be  valid.  (2.  Rob.  209.  1  Johns.  Rep. 
434.)  Thi?,  how<)vei,  is  barely  thrown  out,  without  intending 
to  place  the  cause,  in  any  measure,  upon  the  construction  of 
this  treaty. 

If,  in  point  of  fact,  then,  the  island  of  Fata  was  in  the  pos- 
session, and  under  the  jurisdiction  and  control  of  the  ^British 
forces,  there  certainly  can  be  no  objection  to  a  Brkish  Court  of 
admiralty  proceeding  against  prizes  brought  in  there.  None 
of  the  reasons  which  may  be  urged  against  a  prize  Court  pro- 
ceeding to  the  condemnation  of  property,  lying  within  the  terri- 
tory of  a  neutral  power,  can  be  applied  to  the  case.  The  great 
objection  to  such  proceedings  is,  that  the  res  ipsa  is  not  within 
the  possession,  and  under  the  control  of  the  Court,  so  that  the 
sentence,  or  decree,  could  be  enforced ;  the  proceedings  being 
tA  rem.  But  no  such  difficulty  rests* here.  This  prize  re- 
mained not  only  in  the  possession  of  the  captors,  but  at  a  place 
under  the  exclusive  control  of  the  sovereign  of  the  captors/ 
Here  is  all  the  possession  necessary  to  give  jurisdiction  to  a 
British  Court  of  admiralty.  On  this  ground,  therefore,  we  think 
the  condemnatbn  valid,  and  the  right  of  the  plaintiffs  to  the 
property  in  qu^tion  thereby  devested,  and  that  the  defendants 
are,  accordingly,  entitled  to  judgment. 

Judgment  for  the  defendants. 
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▼. 

KZLSST. 


Butler  against  Kelset. 


quiVof  *dam-  THIS  was  an  action  of  slander,  in  which  the  defendant  suf* 
ag^  cannot  be  fered  judgment  to  be  entered  by  default,  and,  on  a  writ  of  in- 
Smrfw;  **°nor  V^^^V  ^^^cuted  before  the  sheriff  of  Dutchess  county,  the  jury 
ranihejur>',wiio  assessed  the  damages  to  one  hundred  and  forty-seven  dollars. 

have  been  im- 

Fnturday,  and      BhofTiy  for  the  defendant,  now  moved  to  set  aside  the  inqul 
[  *  178  ]       sition,  for  irregularity.     It  appeared,  from  the  affidavits  *whicf 
ga^s^*  M  ^^^^  TGSL^i  that  the  execution  of  the  writ  of  inquiry  was  corn- 
proofs   of  the  menced  before  the  sheriff  and  jury,  at  six  o'clock  on  Saturday 
^r"oViock'°S  evening ;  that  the  hearing  of  tne  allegations  and  proofs  of  the 
tiuriii,  assess  ihe  parties,  and  of  the  defendant's  counsel,  detained  the  jury  until 
M^  tbe^  "^^  P^^  eleven  o'clock  of  Saturday  evening,  when  the  defend- 
verciict  to  the  ant's  couuscl  proposed  an  adjournment  until  after  Sunday,  but 
Aiv"^  ^  ^"^  ^^^  plaintiff's  counsel  declined  an  adjournment,  not  considering 
if  the  plaintiff  the  objection  to  giving  a  verdict  on  Sunday  morning,  sufficient; 
u^^to^Mv^f  ^^^^  *"®  J""'y  retired  to  consider  of  their  verdict  about  one 
ibe  jurors,  be  o'clock.  A-  M.,of  Sunday,  and  returned  their  verdict  about  four 
"iJiniyr^Md*?  o'clock,  A.  M.,  of  that  day.     Before  the  jury  were  summoned, 
be  state  them  the  plaintiff's  attorney  requested  the  sheriff  not  to  summon  two 
5w5?*^  *"Jho  ^^^9  who  were  freeholders,  but  against  whom  there  was  some 
tbereupon  dis-  objection  as  to  their  sitting  in  this  cause,  and  the  sheriff  omitted 
ihe'^uSn  ^o  summon  them ;  and  it  appeared  that  the  defendant  had  con; 
will  be  set  aside.  Sen  ted  to  their  being  omitted  by  the  sheriff.     T.  B.j  another 
'    freeholder,  and  inhabitant  of  Poughkeepsie,  who  was  summoned 
by  the  sheriff,  appeared,  and  the  plaintiff's  attorney  called  the 
sheriff  aside,  and  stated  an  objection  to  T.  B.  as  a  juror,  and 
the  sheriff  discharged  him,  and  put  another  juror  on  the  panel. 
It  did  not  appear  that  the  defendant  knew  of  the  objection 
made  to  T.  B.     Some  of  the  jurors  stated  that  they  understood 
that  the  defendant's  counsel  consented  to  waive  any  objection 
to  proceeding  with,  the  inquiry  on  Sunday  morning,  otherwise 
they  should  have  refused  to  proceed. 

Bloom  contended,  that  the  inquisition  ought  to  be  set  aside, 
on  two  grounds:  1.  Because  it  was  partly  executed  and  taken 
on  Sunday  morning.  2.  Because  the  plaintiff's  attorney  im- 
properly interfered  in  the  selection  of  the  jurors. 

In  support  of  the  first  point,  he  cited  2  N.  R.  L.  195. 
Jacobus  Law  Diet.  140.  ad  voc.  Sunday.  2  Inst.  264.  1  Ld, 
Raym.  706.  8  East,  547.  1  Str.  387.  8  Johns.  Rep.  290. 
To  the  second  point,  fPrials  per  Pais,  169.  9  Johns,  Rep.  260. 
1  Coxe^s  New-Jersey  Rep.  6.  169. 

jP.  Ruggks^  contra. 
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V. 
NORTOli. 


^ Per  Curiam.  The  inquisition  ought  to  be  set  aside.  The  ALBANY. 
writ  was  executed  on  Sunday ,  within  the  meaning  of  the  statute.  '^"')|!y^^^*^ 
There  was  no  necessity  for  taking  the  inquisition  on  Sunday^ 
as  the  cause  might  have  been  adjourned  over  until  Monday. 
It  is  not  like  the  case  of  a  trial  at  a  circuit,  where  a  verdict 
is  sometimes  taken  on  Simday  morning,  because  the  juiy 
musti  otherwise,  be  kept  together  during  Sunday*  (a) 

On  the  second  ground,  also,  the  inquisition  ought  to  be  set 
aside.  Though  the  plaintiff's  attorney  may  have  acted  with 
good  intentions,  mid  from  no  improper  motive,  yet  if  there  is 
any  l^al  or  valid  objection  to  ajuror,  it  ought  to  be  openly  and 
publicly  stated,  and  the  sherift  may  then  set  aside  the  juror 
u;ainst  whom  the  objection  is  made,  and  summon  another ;  or, 
ii  he  should  refuse  to  do  so,  it  would  be  ground  for  an  applica* 
tioD  to  set  aside  the  inquisition.  There  must  be  no  interference 
with  the  jury  or  the  sheriff. 

Motion  granted. 

(«)  Vide  Hogkialing  t.  Osbom,  aate,  p.  119.  t 
t  Story  ▼.  ElHott,  9  Cow,  Rep.  S7. 


L.  M£RS£REAU  ogaitist  Norton. 

IN  ERROR,  on  certiorari  to  a  justice's  Court. 


Under  an  sU 

The  action  was  trespass,  for  takins  and  selling  a  yoke  of  Jachmentiswed 

i_  L^i_-mr.»  HiT®  T.      ®        ^11         m  pursuance  of 

uxen,  brought  by  JSorton  against  Mersereau.  it  appeared  that  the  act  agBinst 
the  oxen  were  owned  by  me  plaintiff  below,  and  one  Arnasa  ^J^^^^ 
Norton;  that  an  attachment  under  the  absconding  ''^debtor  act  r  •  180  ] 
was  issued  against  Norton^  and  the  oxen  in  question  were  taken  the  sheriff  nav 
by  the  sheriff  out  of  the  possession  of  the  plaintiff  below,  the  proLny"**  of 
defendant  below  being  in  company  with  the  plaintiff,  and  of-  which  the  ab- 
dering  him  to  take  them.  The  plaintiff  beloi«i  fprbade  the  taking,  fs  ^^^^le^^f  *•; 
but  said  nothing  about  claiming  them.  The  oxen  were  afterwards  common  with 
sold  by  the  trustees,  who  were  duly  appointed.  The  plaintiff  5°^*f„''al^^ 
below  forbade  the  sale.  The  defendant,  being  present^  directed  session  of  his 
the  sheriff  to  proceed  and  sell,  and  the  oxen  were  purchased  by  Jhe^SIcriff  ^ 
Peter  Mersereau.  The  jury  gave  a  verdict  for  the  plaintiff,  for  sell  ouivthc  un- 
25  doUars.  *f dfj^ 

debtor,  and  the 

Per  Curiam.    The  defendant  in  the  Court  below  pleaded  ^^^^  bJ! 
not  guilty,  and  stated  that  he  should  justify  under  the  statute  comes  a  teoant 

in  common  with 
the    other    co- 
tenant,  who  eannoty  Iherefbre,  maintain  tretpaM  or  trover  a^inst  Him,  the  tenancy  m  common  not  being 
severed  or  destroyed  by  the  sale,  (a) 


la)  Vide  kalUr  o/SmUh,  16  Johtut.  Rep.  102. 
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ALBANY,  for  giving  relief  against  absent  and  absconding  debtors.  Why 
^^^iJ^  the  defendant  below  interfered  in  any  manner  to  direct  the 
sheriff  who  had  the  attachment,  does  not  appear.  It  i»  most 
likely  that  he  was  a  creditor  of  Amasa  Norton ;  but  unless  the 
aher^  was  a  trespasser,  the  defendant  below  coul^  not  be 
deemed  so.  He  must  be  justified  equally  with  the  shenff,  un- 
der the  attachment.  There  does  not  seem  to  be  any  complaint 
that  tlie  proceedings  under  the  attachment  were  not  regular ; 
and  the  oaly  question  that  appears  to  be  raised  on  the  return  is, 
whether  a  sheriff,  under  an  attachment  like  this,  has  a  right  to  take 
and  sell  property  of  which  the  absconding  debtor  was  only  a  ten- 
ant in  cbmmon,  when  that  property  is  found  in  the  possession 
of  the  other  co-tenemt.  Of  this  there  can  be  no  doubt.  There 
is  no  other  way  to  get  at  the  interest  of  the  one  against  whom 
the  attachment  issues.  It  is  observable,  in  this  case,  that  al- 
though, upon  the  trial,  it  appeared  that  the  plaintiff  below  and 
the  absconding  debtor  were  tenants  in  common  of  the  oxen, 
yet  neither  when  they  were  first  taken,  nor  when  they  were 
sold,  did  the  plaintiff  allege  this,  or  that  he  had  any  claim  to 
the  property.  Had  a  claim  of  property  been  interposed,  the 
sheriff  must  have  summoned  a  jury  to  try  the  right,  and  the 
sale  would  have  been  only  of  the  interest  of  the  absconding 
debtor,  as  in  case  of  a  sale  under  an  execution  of  the  property 
of  joint  partners.  The  sheriff,  in  such  cases,  seizes  all,  and  not 
a  moiety  of  the  goods  sufficient  to  cover  the  debt,  and  sells  a 
f  *  181  ]  moiety  thereof  undivided,  *and  the  vendee  becomes  tenant  in 
common  with  the  other  partner.  (Salk.  292.  1  East^  367.) 
Although  the  sheriff  sold  the  oxen  as  the  sole  property  of  Norn' 
ton,  yet  no  more  than  his  interest  passed,  and  the  plaintiff  be- 
low became  tenant  in  common  with  the  purchaser.  The  sheriff 
who  took  the  oxen,  and  all  who  aided  him,  and  the  purchaser, 
must  certainly  have  all  the  rights  and  if\terest  of  Norton,  the  ab- 
sconding rlebtor ;  and  one  tenant  in  common  of  a  chattel  can- 
not maintain  trover  or  trespass  against  his  co-tenant.  This 
doctrine  is  expressly  laid  down  by  Littleton,  (^  323.)  and  sanc- 
tioned by  Lord  Coke,  who  says,  if  one  tenant  in  common  take 
all  the  chattels  pertpnal,  the  othef  has  no  remedy  by  action, 
but  he  may  take  them  again :  this  has  been  so  held  by  this 
Court.  (2  Johns,  Rep.  468.)  The  sale  here  was  not  such  a 
destruction  of  the  property  as  to  destroy  the  tenancy  in  com- 
mon, as  will  be  seen  by  the  distinctions  taken  upon  the  trial,  in 
Wilson  and  Gibbs  v.  need.  (3  Johns.  Rep.  176.)  The  judg- 
ment must  be  reversed,  (a) 

Judgment  reversed. 

(a)  Vide  Moody  v.  Payne,  2  Johns.  Ch.  Rep,  548.  f 
t  Sheldon  v.  Skimter,  4  WendeWt  Rep,  £25.    DunJiam  v,  Murdoch,  ft  ML  A68. 
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Coons  against  M'Manus.  Hasbroook 

V. 

RICE  moved  for  an  attachment  against  the  sheriff  for  not  Thc'rde  ob 
Ihg  in  the  body  of  the  defendant  in  this  cause.  The  rule  tiie  ^riflr  to 
on  the  sheriff  for  that  purpose  was  served  on  him  the  29th  of  bSdy  of'uiede! 
October^  before  the  expiration  of  twenty  days  after  the  term.  feiKhmi  cumoi 
The  defendant  treated  the  rule  as  a  nuUity.  ^  *5^;;^  Xr 

the     lorm      iu 

Marcyy  for  the  defendant,  contended,  that  the  plaintiff  had  J^'^'  ^j!^,^ 
no  right  to  enter  the  rule  until  the  twenty  diays  after  term  had  have  expired! 
«xpirea.  ih^  ,„,g  ^^^^^^ 

not  to  l>e  cninr 

♦Spencer,  J.  Though  you  may  enter  the  rule  before  the  [*  l^^] 
expiration  of  the  twenty  days  after  the  term,  yet  it  cannot  be  ^pira^ifm*  t? 
served  until  that  time  has  expired.  that  time. 

Van  Ness,  J.  I  think  the  rule  ought  not  to  be  entered  until 
after  the  twenty  days  have  expired,  for  there  is  no  default  until 
that  time.  The  plaintiff  cannot  take  an  assignment  of  the  bail 
bond  until  after  the  expiration  of  twenty  days  after  term,  which 
is  the  time  allowed  for  putting  in  special  bail ;  and,  by  analogy, 
the  rule  for  bringing  in  the  body  of  the  defendant  ought  not  to 
be  entered  before  the  expiration  of  the  twenty  days.  It  clearly 
could  not  be  served  on  the  sheriff  before  the  end  of  that  time 

Per  Curiam.    The  motion  must  be  denied. 


Hasbrouck  against  Tappen. 

THIS  cause  was  tried  at  the  late  ITZs^cr  circuit.  At  the  trial.  The  wie  oi 
the  defendant's  counsel  took  exceptions  to  the  opinion  of  the  cam,'^i^  to*  the 
judge  in  his  charge  to  the  jury.  By  agreement  between  tlic  ne^«ss'ty  fo' »« 
counsel  of  both  parties,  the  bill  of  exceptions  was  to  be  pre-  plwcodings'  ^ 
pared  after  the  circuit,  and  sealed  by  tlie  judge,  at  the  next  f^,"*'l  ^pp'^ 
term,  when  the  same  should  be  argued.  The  bill  was  accord-  tionsXmto^^ 
ingly  prepared  and  sismed,  and  sealed  by  the  judge,  but  he  re-  ftaiuie  requires 

r^jA^^A  ?.'  ,/         .•*  .1  ^   '  1    Ihe     Court     to 

fused  to  grant  an  order  to  stay  proceedings  m  the  cause  ;  and  give  jucf^mcnt 
the  plaintiff 's  attorney  proceeded  to  enter  up  and  perfect  his  ~5^";^"gi^ 
judgment ;  but  no  execution  was  issued  thereon.  proceeding/  ^^ 

may  be  granted 

ChampKriy  for  the  defendant,  now  moved,  on  affidavit,  for  an     *^°**^* 
i>rder  to  stay  proceedings,  and  for  a  rule  to  vacate  the  judgment 

(a)  A  bill  of  exceptions  does  not  prevent  a  rule  fusi  for  judgment.    Moron  ▼.  Daweg, 
i  Cow.  Rev.  !tZ. 
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ALBANY,     and  other  proceedings  since  the  posteoy  and  that  the  cause  be 
^^;^ZJ^  argued  on  the  biU  of  exceptions. 

C*  Rugglesy  contra. 

[  *  183  ]  ^Per  Curiam.    The  rule  of  practice  as  to  cases  made  for  ar- 

gument does  not  apply  to  bills  of  exceptions,  for  the  statute  re- 
quires die  judgment  of  this  Court  on  the  bill  of  exceptions,  be* 
fore  the  cause  ean  be  carried  to  the  Court  for  tlie  Correction  of 
Errors.  There  is  no  need  of  an  order  to  stay  proceedings ;  or 
it  may  be  granted,  of  course.  This  may,  perhaps,  lead  to 
abuse;  but  if  bills  of  exceptions  are  tendered  on  frivoloug 
grounds,  we  shall  be  obliged  to  apply  to  them  the  rule  of  prac* 
tice  in  the  case  of  frivolous  demurrers,  by  giving  them  a  prefer- 
ence on  the  calendar,  or  take  some  other  method  to  prevent 
delay  or  abuse. 

Motion  granted. 


In  the  Matter  of  E.  Cook^  an  Insolvent  Debtor. 

4?**?^*  ^  ON  a  question,  referred  to  the  Court  by  one  of  the  judges  of 
Sor  on?iiisoiI  the  Court  of  Common  Pleas  of  Madison  county,  as  to  the  suffi- 
vent  debtor.  dcncy  of  the  following  affidavit  of  a  creditor  of  an  insolvent 
debtor,  to  wit,  *^  Madtsan  county,  ss.  J*.  S.j  of,  d^c.,  maketh 
oath,  that  the  sum  of  223  dollars,  subscribed  to  the  petition  of 
E.  C.,  an  insolvent  debtor,  hereunto  annexed,  is  justly  due  to 
this  deponent  from  the  said  insolvent,  on  a  note  of  hand  given 
by  the  said  E.  C.  to  this  deponent,  on  a  settlement  of  accounts 
between  us ; "  The  Court  said,  that  the  affidavit  was  insufficient. 
That  the  nature  of  the  account  on>  which  the  settlement  took 
place,  or  the  general  ground  of  indebtedness,  ought  to  be  set 
forth  in  the  affidavit,  (a) 

(a)  SlideU  v.  M'Crea,  1   Wenddtt  J2«p.  156.      Tcofhr  v.   WiOiami,  90  JUbff. 
Jtip,  22. 
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Johnson  ogainA  Hitchcock. 

IN  ERROR,  on  certierari  to  a  justice's  Court.  NowUoDiief 

This  was  an  action  on  the  case  brought  by  the  defendant  in  ^'^^pSlr'f 
error  against  the  plaintiff  in  error,  for  a  disturbance  of  his  right  feny  not  to  be 
of  ferry,  and  his  use  and  enjoyment  thereof,  and  hindering  per*  ^aS^JfJ^, 
sons  from  crossing  at  the  same.  It  appeared  tlmC  the  defend*  "^  bducinff 
ant  below  had  end^vored  to  divert  trateUers  from  the  ferry  of  li!S^,£^'^ 
the  plaintiff,  representing  it  not  to  be  as  good  as  another  near  enu  at  the 
It,  and  had  J  on  many  occaaons,  succeeded.  No  evidence  was  S^^tiff^ 
ofiered  on  the  pert  of  the  defendlant,  and  the  jury  found  a  ver-  feny. 
diet  for  the  phantifr  below,  for  23  dolhrsand  16  cents,  on  wl^ch 
judgment  was  rendered. 

Per  Curiam.  It  is  clear,  from  the  evideace,  that  the  defend- 
ant beloW  has,  on  many  occasions,  interfered,  and  prevented 
persons  from  crossing  at  the  piaintiff's  ferry ;  and  if  there  is  a 
good  cause  of  action,  the  testimony  shows  an  injury,  probably, 
to  the  amoutit  of  the  recovery.  But  there  is  *n6  principle  on  [  *  186  ] 
which  this  action  can  be  sustained.  The  evidence;  imperfectly 
as  it  is  stated,  is  sufiicient  to  warrant  the  conclusion,  that  these 
are  rival  ferries  near  each  other,  and  that  the  defendant  below 
w«0  unfriendly  to  the  plaintiff's  ferry,  and  endeavored  to  turn 
the  ctistom  to  the  other.  This  action  does  not  appear  to  be 
founded  on  any  slander  of  title,  even  admitting  that  an  action 
of  that  kind  might  be  sustained  in  a  justice's  Court.  Both  ferries, 
fi^m  amy  thing  that  appears  to  the  contrary,  have  equal  rights 
and  equal  cbdms  to  be  upheld  and  supported,  and  it  cannot  fvaf- 
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NEW-YORK,  nish  a  cause  of  action  that  travellers  have  been  persuaded  to 
May,  1818.     cross  the  one  rather  than  the  other.     If  an  action  would  lie  in 
Wood  WORTH  ^^^^  ^^®»  *^  woujd  in  all  cases  of  rival  business,  where  any  moans 
▼.  are  used  to  draw  custom ;  and  if  this  were  once  admitted,  it 

KissAM.      would  be  difficult  to  know  where  to  stop.     The  judgment  must  ' 
be  reversed. 
•  Judgment  reversed. 


WooDwoRTH  against  Kissam. 

ii^Hb'^fraud^       THIS  was  an  action  of  trover  for  a  gold  watch.    The  cause 
decepLn^"  ob'  Was  tried  before  Mr.  J.  Piatt,  at  the  (^lumbia  circuit,  in  Sep- 

property  is 'not  A  witucss  ou  the  part  of  the  plaintiff  proved,  that  after  the 
cBimf  I  ^**^  plaintiff  and  defendant  had  been  in  private  together,  he  came 
(hem^o  the'uu  in,  and  found  the  defendant  with  the  plaintiff's  watch  in  his 
debf '^bui'^  the  P^sscssion  ;  that  the  plaintiff  demanded  the  watch  and  money, 
debtor  may  notcs  and  accounts,  of  the  defendant,  who  refused  to  give  them 
"*'iUsi  hi^ra)  ^P »  ^^^^  *^®  plaintiff  charged  the  defendant  with  having  snatched 
Whatcireum-  them  from  the  table,  and  that  he  had  deceived  him;  that  the 
stances  areraffi.  defendant  replied,  that  the  plaintiff  owed  him,  and  that  he 

cicnt   to   make  -       ■    i  .  mt  i  '     -m  r  i  i 

out  fraud  and  meant  to  have  his  pay.    The  plaintiff,  soon  after,  stated  to  the 
such^caM  is  a  d^^^^ant,  in  the  presence  of  the  witness,  that  the  defendant 
queMion  to  be  had  Uniformly  represented  himself  as  the  agent  of  the  plaintiff's 
left  to  Uie  jury,  creditors  in  the  city  •of  New-  York;  that  he  had  assured  him,  re- 
[     1 87  J      peatedly ,  that  he  was  authorized  to  receive  the  three  shillings  in  the 
pound,  which  had  been  offered,  and  discharge  him  from  his  debts 
in  New-  York ;  that  the  defendant  well  knew,  that  such  discharge, 
on  the  delivery  of  the  property,  was  the  only  condition  upon 
which  he  had  ever  consented  to  treat  with  him,  and  had  gotten 
his  property  unfairly,  and  the  plaintiff  again  demanded  it  of  him. 
The  defendant  did  not  denji  these  allegations,  but  replied,  that 
he  would  endorse  the  amount  of  the  property  on  the  notes 
which  he  held  against  the  plaintiff,  and  would  not  restore  it. 
It  appeared  that  the  plaintiff  was  indebted  to  the  defendant  and 
his  partner  in  the  sum  of  800.  dollars,  and  that  the  defendant 
had  endorsed  upon  the  notes  in  his  possession,  given  by  the 
plaintiff  to  the  defendant  and  his  partner,  the  value  of  the  prop- 
erty, which  amounted  to  nearly  the  sum  due  on  the  face  of  the 
notes. 

On  this  evidence  the  judge  nonsuited  the  plaintiff,  who  now 
moved  to  set  aside  the  nonsuit ;  and  the  case  was  submitted  to 
the  Court  without  argument. 

ia)  Vide  Allen  v.  Crq/bot.5  WemUUU  Rep,  506.    Chapman  t.  Laihrop,  6  Cow.  Rm. 
\,    Loeiwoody.BuU,\C<men,SSA.    lUf^ioUU  v,  SluUer,  6  U.  XS. 
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COMLT 
V. 

Lock  WOOD. 


Ptr  Curiam.  This  is  a  motion  to  set  aside  a  nonsuit,  ordered  new-york, 
upon  the  trial  of  this  cause.  This  action  was  trover  for  a  gold  ^*^'  ^^^®- 
watch.  Whether  there  was  sufficient  evidence  of  a  conversion, 
should  have  been  submitted  to  the  jury.  The  evidence  was 
circumstantial  only ;  but  it  was  pretty  strong  to  show  that  the 
defendant  had,  by  undue  means,  got  possession  of  the  watch  in 
question.  That  the  watch  was  the  property  of  the  plaintiff  a 
short  time  before  it  was  found  in  the  defendant's  possession,  is 
not  denied.  What  passed  between  the  parties  when  the  de- 
fendant received  the  watch,  was  in  private ;  but  in  the  subse- 
quent conversation  between  them,  the  plaintiff  charged  the  de- 
fendant with  having  violated  hiis  engagement  in  relation  to  it, 
and  that  he  had  deceived  him,  and  got  the  possession  unfairly. 
The  defendant  did  not  deny  his  statement,  but  offered  to  en- 
dorse the  value  of  the  watch  upon  the  notes  which  he  held 
against  the  plaintiff,  and  did,  afterwards,  make  the  endorse- 
ments. If  there  was,  however,  any  fraud  or  deception  practised 
on  the  plaintiff,  no  change  or  transfer  of  property  took  place. 
No  man  can  avail  himself  of  his  own  misconduct,  as  the  foun- 
dation *of  a  claim  set  up  by  him.  The  principles  which  gov- 
erned the  decision  of  the  Court  in  Murray  y.  Burling,  (10  Johns. 
Rep.  172.)  will  apply  here,  if  the  circumstances  shown  upon 
the  trial  were  sufficient  to  make  out  the  misconduct  of  the  de- 
fendant ;  and  whether  they  were  so  or  not,  should  have  been 
submitted  to  the  jury.  The  nonsuit  must,  accordingly,  be  set 
aside,  and  a  new  trial  awarded 

Motion  granted. 


[•188] 


CoMLT  against  Lockwood  and  others. 

THIS  was  an  'action  of  trespass,  for  breaking  and  entering  Where,  id  an 
the  store  of  the  plaintiff,  and  for  taking  and  Carrying  away  his  jS^'^SiedefSdl 
goods,  brought  against  the  defendant,  Lockwood ,  sheriff  of  the  ant,  under  the 
county  of  Orange,  and  several  other  persons.  ^^^J!ldi^Z 

Lockwood  pleaded  separately;  I.  Not  guilty.  2.  That  the  «'*««  *««'*» 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  [**"•  j  >j  *2; 
thereof  against  him,  because  he  said,  that  the  said  supposed  155.)  pleads  that 
trespasses,  whereof  the  said  plaintiff  above  thereof  complained  J^pa^''*''****' 


was 


against  him,  were  done  and  committed,  if  by  the  said  defendant,  d^ne  by  author 
by  the  authority  of  an  act  of  the  legislature  of  the  state  of  New-  '^J  \^  ■'*^^ 
tork^  entitled  "  an  act  for  relief  a^nst  absconding  and  absent  wiihoutexpress^ 

'  ^  ing    anjr  other 

matter  or  cir- 
cwRitaace  cooiaioed  in'iuch  itatute,  the  plaintiflT  must  reply  de  ir^uria  iua  juvpria,  condtidiiig  to  the 
takaity,  and  a  special  rej^ation,  concluding  with  an  averment,  is  bad.  (a) 


(a)  Vide  AtUn  v.  Cro/oot,  7  Coweitf  46. 
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HfiW-YORK,  debtors/'  passed  the  HUi  of  Marchy  in  the  year  1801 ;  and  this 
^^Jj^fJ^  he  }a  ready  to  verify,  &c. 

The  plaintiff  replied  that  Haniktnd,  one  of  the  defendants, 
on  or  before  the  13th  day  of  JWy,  made  oath  that  one  Field 
was  justly  indebted  to  him,  in  the  sum  of  one  hundred  dollars 
and  upwards,  and  had  departed  the  state,  or  was  concealed,  with 
intent  to  defraud  his  creditors,  and  offered  proof  of  his  depart- 
ure or  concealment  to  Nathan  H.  fVhitey  Esq.,  first  judge  of  the 
Court  of  Common  Pleas  of  the  county  of  Orange^  wlio  there- 
upon issued  his  warrant  to  the  sheriff  of  the  county  of  Orange, 
commanding  him  to  attach  the  estate  o(  Field;  that  the  defend- 
ant thereupon  seized  the  goods  and  chattels  mentioned  in  the  dec- 
[  *  189  ]  laration,  to  which  the  ^plaintiff  put  in  a  claim,  wliereupon  the  de- 
fendant summoned  a  jury  to  try  the  property  thereof,  who  found 
the  property  of  the  same  to  be  in  the  plaintiff,  and  the  defend- 
ant then  relinquished  the  goods  to  the  plaintiff;  that  on  the  22d 
of  July,  Nathan  H.  White  issued  another  warrant,  directed  and 
delivered  to  the  defendant,  the  former  warrant  still  remaining  in 
force,  aiid  not  returned,  and  on  no  other  proof  than  had  been 
befi>re  made ;  that  the  goods  which  had  been  before  restored  to 
the  plaintiff,  were  again  seized  by  the  defendant,  which  is  the 
same  trespass  and  taking  as  are  compliuned  of  and  intended  bv 
the  plaintiff  in  his  declaration ;  and  that  the  defendant,  well 
knowing  the  premises,  took  and  carried  away  the  goods  of  the 
plaintiff  by  the  said  second  warrant,  and  npt  under  authority  of 
the  ''act  for  relief  against  absent  and  absconding  debtors,"  and 
concluded  with  an  averment. 

The  defendant  rejoined ;  that  the  pldntiff  ought  not  to  have 
or  maintain  his  action,  because  he  saith,  that  the  said  supposed 
trespasses  were  done  and  committed  by  the  defendant,  by  the 
authority  of  the  act  entitled,  &c.,  and  concluded  to  the  country. 
To  this  rejoinder  the  plaintiff  demurred,  assigning  a  number  of 
special  causes  of  demurrer,  which,  as  they  are  not  noticed  in 
the  opinion  of  the  Court,  it  is  unnecessary  to  state,  and  the  de- 
fendaint  joined  in  demurrer. 
• 

P.  Rugbies,  in  support  of  the  demurrer.  The  plea  is  bad ; 
and  if  so,  it  is  unnecessary  for  the  plaintiff  to  go  further.  The 
act  for  more  easy  pleading  in  certain  suits,  (1  JV.  Jfi.  L.  155. 
sess.  24.  ch.  47.  s.  2.)  (a)  declares  that  persons  sued  for  acts  done 
by  authority  of  any  statute,  may  plead  not  guilty,  or  otherwise 
make  avowry,  comizance,  or  justification,  &c.,  alleging  therein 
that  such  thing,  of  which  the  plaintiff  complains,  was  done  by  the 
authority  of  such  statute,  without  expressing  any  other  matter 
or  circumstance  contained  in  such  statute,  &c.  In  this  plea, 
nothing  is  stated,  except  that  the  act  was  done  by  authority  of 
the  statute.  There  is  no  fact  which  can  be  traversed,  or  on 
which  issue  can  be  taken.  If  the  defendant  makes  avowry,  or 
cognizance,  he  must  use  the  proper  form  of  such  a  plea.     So, 

160  (a)  S  JS.  5.  353. 
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if  he  pleads  *ia  justification,  it  muat  be  in  such  a  way  as  to  be  VEW-yovk, 
traversable.  >.^!^^l^^ 

But  if  this  objectiim  to  the  plea  be  not  well  founded,  then  we       cohlt 
say  that  the  rejoinder  is  defective,  for  it  ought  to  have  concluded'         v. 
with  a  verification,  and  not  to  the  country.     Wherever  any  new    '^^^^^^^ 
matter  is  introduced,  on  either  side,  the  pleading  must  conclude 
with  a  verification,  so  that  the  other  party  may  have  an  oppor- 
tanity  of  answering  it.     (i  CMUy^s  PL  631.     Service  v.  Jt/eer- 
mance,  1  Johns.  Rep.  91.     1  OiiUy's  PL  576.     Wilks's  Rep. 
100.  Comyn's  Dig.  Plead.  (F.  18.)  (-P.  24.) 

BettSf  contra.  The  plea  contains  all  that  the  statute  requires : 
if  the  legislature  have  thought  proper  to  authorize  such  a  plea, 
it  is  sufficient.  In  Tower- y.  Cameran^  (6  East^  413-^16.) 
Lord  Eilenborough  says,  it  is  enough  that  it  is  a  plea  given  by 
the  statute,  and  that  every  word  required  by  the  statute  is  found 
in  the  plea.  All  the  rest  is  matter  of  evidence.  In  Labagh  v. 
CoiUine,  (13  Johns.  Rep.  272.)  this  Court  held  the  jdea  sup- 
poited  by  the  statute,  though  contrasy  to  the  geneial  rules  of 
pleading. 

If  the  plea  is  good,  the  rejoinder  u  so  also.  It  cannot  depart 
from  it,  and  may  adopt  the  very  words  of  the  plea,  (8  BL  Com. 
410  1  Chittjf,  PL  627.  2  Chitty,  611.  n.  1  Samd.  103.  n.  3.) 
and  conclude  to  the  country.  Matters  allowed  by  statute  to  be 
given  in  evidence  need  npt  be  put  on  the  record.  {Heiiriquez 
V.  Ihuch  W.  L  Co.  2  Ld.  Raym.  1535.)  If  the  several  matters 
alleged  in  the  repUcation  are  denied,  they  need  not  be  severally 
and  distinctly  put  in  issue,  but  the  rejomder  may  conclude  to 
the  country  generally.  (1  Chitty^  PL  629.  Com.  Dig.  Plead. 
(H.)  The  rejoinder  always  concludes  to  the  country,  unless  it 
introduces  new  matter,  which  the  plaintiff  might  answer.  (1 
Chitty,  PL  628l!) .  Where  the  whole  matter  in  dispute  is  brought 
to  a  point,  the  pleading  may  conclude  to  the  country.  (Snyder 
V.  Croy,  2  Johns,  Rep.  428-     Patcher  v.  Sprague^  id.  462.) 

But  the  replication  is  bad  in  form  and  substance.  The  de- 
fendant is,  therefore,  entitled  to  judgment.  {OeUton  v.  Burr^ 
11  Johns.  Rep.  4B2) 

♦[Thobcpson,  Ch.  J.     When  you  go  back  to  the  plea  of  your      [  *  191  ] 
adversary,  to  take  advantage  of  its  being  bad,  you  can  object 
only  such  defects  as  are  grounds  oi  general  demurr€T,'\ 

Where  the  statute  authorizes  a  particular  mode  of  pleading, 
dffierent  from  the  common  law,  there  the  mode  pointed  out  by 
the  statute  must  be  pursued.  (Caines  v.  Brisban^  in  Error ^  13 
Johns.  Rep.  9—23.  Bouton  v.  rfelson^  3  Johns.  Rep.  474.  jlf/m- 
ro  V.  Allaire f  2  Caines ^  322.  Alsop  v.  Caines,  10  Johns.  Rep. 
396.  2  Burr.  803.)  Again ;  the  replication  does  not  confess 
and  avoid  the  plea.  (Comyn^s  Dig.  Plead.  (G.  22.)  1  Chitttf^ 
664.  600.)     If  the  replication  escapes  the  bar  of  the  plea,  it  is 
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MKW-YORK,  by  showing  that  the  action  is  for  other  and  different  trespasses 

^^^^Zj^,-^]^  than  those  justified  by  the  plea ;  and  then  there  should  have 

CoMLT       been  a  new  assignment ;  but  this  replication  has  none  of  the 

.      ^'  requisite  'qualities  of  a  new  assignment.     (I  Saund,  299.  c.  n.  6. 

i^cKwooD.    ^  p^^.^^^^  ^  610—613.    2  Chitty,  PL  653—658.)     It  is  not 

necessary  to  plead  over  to  a  new  assignment,  even  if  this  was 
one,  any  matter  of  justification  necessarily  covered  by  the  plea. 
Again  ;  the  replication  does  not  offer  issue  on  any  one  material 
point.  {Comyn'9  Dig.  Plead.  {H.  le.)  I  Chitty,  631.)  There 
are  six  distinct  facts  averred  in  the  replication,  neither  of  which, 
if  issue  had  been  taken  thereon,  would  determine  the  cause. 
It  ought  to  have  concluded  to  the  country.  (5  Johns.  Rep*, 
428.  467.  1  Johns.  Rep.  516.  5  Johns.  Rep.  112.  6  Johns. 
Rep.  33.  10  Johns.  Rep.  51.  13  Johns.  Rqj.  172.  Ld. 
Ram.  700.      mUes,  100,  n.  a.    8  Co.  66.     7  Term  Rep.  892. 

8  East,  313.     Dovg.  96.  428.     1  Burr.  316.) 

Again ;  we  contend,  that  whether  the  proceedings  under  the 
warrant  were  regular  or  not,  the  sheriff,  and  all  persons  acting 
under  color  of  his  authority,  are  protected.     (Beach  v.  Furman, 

9  Johns.  Rep.  229.  fVamer  v.  Shed,  10  Johns.  Rep.  138. 
Selfridge  v.  Lithgow,  2  Mass.  Rep.  374,  Scott  v.  Shaw,  13 
Johns.  Hep.  dl&.  I  Madd.  Ch.  12.  Cole^v.  Stafford,  1  Caine^s 
Rep.  249.  1  Johns.  Rep.  300.  Hester  v,  Fortner,  2  Binney,  40. 
Jackson  v.  Delancey,  13  Johns.  Rep.  550.  Jackson  ▼.  Bartletty 
B  Johns.  Rep.  36\) 

f  *  192  ]  ^Ruggles,  in  reply,  siud,  that  since  the  statute  of  Eliz.,  from 

which  our  statute  was  copied,  a  precedent  of  such  a  plea  was 
not,  he  believed,  to  be  found  in  the  English  books.  The  ma- 
terial point  in  the  replication  is,  that  the  property  belonged  to 
the  plaintiff.  That  is  the  gist  and  substance  of  the  replication, 
and  is  the  point  on  which  the  plaintiff  relies,  aiM  the  defendant 
might  have  taken  issue  on  it.  This  is  not  a  case  on  which  the 
rejoinder  may  help  and  support  the  plea.  (1  Sound.  299. 
Doct.  Placit.  431.  Lawes  PI.  240.  Coitp.  26.  Str.  993 
^  Saund.  5.  n.  3.  3  Johns.  Cos.  107.  11  Johns.  Rep.  175 
1  East,  64.     7  Term,  629.  n.     2  East,  244.) 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court. 

This  case  comes  before  the  Court  on  a  demurrer  to  the  re- 
joinder. The  action  was  trespass  de  bonis  asportatis.  The 
defendant  pleaded,  first,  the  general  issue ;  and,  secondly,  that 
the  plaintiff  ought  not  to  have  and  maintain  his  action,  because 
the  said  supposed  trespasses  were  done  and  committed  by  fbe 
authority  of  an  act  of  the  legislature  of  the  state  of  Neiv-  York, 
entitled  ''  an  act  for  relief  against  absconding  and  absent  debt- 
ors," passed  the  21st  of  March,  1801,  with  a  verification,  &c. 
The  plaintiff  replied,  setting  forth,  specially,  certain  proceed- 
ings commenced  against  Benjamin  Field,  as  an  absconding 
debtor,  upon  which  an  attachment  issued,  and  the  goods  in 
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question  were  seized  under  it,  in  the  store  of  the  plaintiff;  that  new-york, 
a  claim  of  property  was  interposed,  and  a  jury  called  to  try  the     ^^y'  ^^^®- 
right,  and  by  their  inquisition,  found  the  goods  in  question  to  "^"comly^ 
be  the  property  of  the  plaintiff;   upon  which  the  defendant  re-  v. 

linquisbed  and  gave  up  the  goods  to  the  plaintiff;  that  after-  ^oc^^wood. 
wards  another  attachment  was  issued  upon  the  same  proof,  and 
without  any  new  affidavits,  and  the  same  goods  again  taken ; 
and  that  the  last  taking  was  ^e  trespass  complained  of,  and 
denying  that  the.  goods  were  taken  by  the  defendant,  under  the 
authority  of  the  act  set  forth  in  his  plea,  and  concluding  ig^ith  a 
verification.  The  defendant  rejoined  in  nearly  the  same  words 
of  his  plea,  without  answering  any  of  the  special  matter  set  up 
in  the  replication,  and  concluded  to  the  country.  To  this 
replication  there  is  a  special  demurrer. 

*The  question  presented  by  the  demurrer  must  turn  upon  the  [  *  193  ] 
construction  to  be  given  to  the  act  for  the  more  easy  pleading 
in  certain  suits.  (  i  N.  R.  L.  \55J)  {a  )  By  this  act  it  is  de- 
clared, that  if  any  action  shall  be  Drought  against  any  person 
for  any  thing  done  by  authority  of  any  statute  of  this  ^tate,  the 
defendant  may  make  justification  for  the  thing  done,  alleging 
therein,  that  the  thing  whereof  the  plaintiff  complains,  was  done 
by  authority  of  such  statute,  without  expressing  any  other  mat 
te^,  or  circumstance,  contained  in  such  statute  ;  to  which  the 
plaintiff  shall  be  admitted  to  reply,  that  the  defendant  did  the 
act,  or  trespass f  supposed  in  his  declaration,  of  his  own  wrong, 
without  any  such  cause  alleged  by  the  defendant,  whereupon 
issue  shfdl  be  joined  to  be  tried  by  a  jury,  and  upon  the  trial,  the 
whole  matter  may  be  given  in  evidence  by  both  parties.  The 
object  of  this  statute  was,  (as  it  purports  from  the  title  to  be,) 
to  give  a  more  easy  mode  of  pleading,  in  certain  cases,  than 
would  otherwise  be  admissible,  according  to  the  general  rules 
of  pleading.  If » the  plaintiff  can,  by  his  replication,  draw  the 
d'jfendant  into  a  special  rejoinder,  he  will  lose  all  the  benefit, 
intended  by  the  statute,  in  giving  the  general  pleadings  therein 
c  )ntained.  The  plea  pursues  the  very  words  of  the  statute ; 
and  as  it  is  given  by  the  statute,  no  more  can  be  required. 
The  facts  set  forth  in  the  replication  are  matters  of  evidence ; 
and  the  plaintiff  must  avail  himself  of  them  upon  the  trial. 
The  statute,  after  giving  this  general  plea,  declares,  that- upon 
the  trial  of  such  issue,  the  whole  matter  may  be  given  in  evi- 
dence. If  the  plea  is  good,  it  follows,  as  matter  of  course,  that 
tlie  replication  is  bad :  it  should  have  pursued  the  directions  of 
the  statute  ;  and  as  this  is  the  first  fuilt  in  the  pleadings,  the 
defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 

(a)  2 12.  £r.  353. 
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KEW-YORIL 

Hay,  1818. 

*Hall  against  Brown. 

Aliens  me  TUIQ  W8S  811  actioQ  of  ossumpstt  OD  a  pFOBussory  Bote  made 
powMsioD  of°a  by  the  defendant,  payable  to  tne  plaintiff,  dated  the  15th  of 
lum,  and  some  January,  1815.    The  caim  was  tried  before  Mr.  J.  Yates,  at 

other  matters  in     ,       rrr    l-      ^         •        'a    •       r  loi^ 

controversy  be-  the  fVasoington  circuit,  in  June^  1817. 

S^were  ^  ^^  ^^  ^^'  ^®  plaintiff  jwoved  the  note  in  question.  The 
mitied  to  arbi-  defeqdant  gave  in  evidence,  that  the  possession  of  a  certain 
tretioo,  and  a  f^|^  occupied  bv  the  plaintiff,  and  some  other  matters,  were  in 

■um  ot   money  '  *,         ^  ,■  .  i*!  «»i  i« 

and  possession  Controversy  between  the  parties,  which  were  submitted  to  arbi- 
avi^ded^the  ^^"^9  ^^^  awaidcd  that  the  plaintiff  should  pay  the  defend- 
defendant,  who  ant  13t  dollars,  and  deliver  up  the  possession  to  him.  The 
ti^A^f  ^jecu  pl&ii^^fi^  refused  to  give  up  the  possession,  unless  compensated 
ment  to  recover  for  his  improvements,  and  the  defendant  brought  an  action  of 
imd  fT^'then  ^j^^^ment.  The  parties  afterwards  came  to  a  settlement,  and 
agreed  that  the  it  was  agreed  that  the  plaintiff  should  resign  the  possesion  of 
^vT%  ^^  ^^  ^^^™  t^  ^^  defendant,  and  let  him  have  a  barrel  of  pork, 
to  the  de-  in  Consideration  of  which,  the  defendant  was  to  relinquish  his 


sion 


Ihaf the  defJ^^  ckum  Under  the  award,  and  pay  the  plaintiff  150  dollars.  The 
ant  should  reiin-  note  in  question  was  given  for  part  of  that  sum,  and  the  plain- 
Snder  ^'th^'^.  ^^^  deUvcred  the  barrel  of  pork  to  the  defendant  A  verdict 
ward,  and  pay  was  fouiid  foT  the  plaintiff  for  the  amount  of  the  note,  subject 
ddi^^if  WM  ^  ^  opinion  of  the  Court,  on  a  case  containing  the  atlove 

held,  in  an  ac-  £EU}tS. 

tion   on  a  note  ' 

given  to  secure 

part  of  that  sura,      Per  Curiam.    The  only  ground  of  defence  relied  upon  m 

was  given"  on  ^^^  ^^^^^  ^^  ^^^  vrBnt  of  Consideration  for  the  note  on  which  the 
a  good  consid-  suit  is  founded ;  and  there  is  no  color  for  this  objection.*  The 
vd[d>rsub^  B^^  ^^  given  upon  a  fair  settlement  of  a  suit  pending  between 
quentseitiement  the  parties,  respecting  a  farm  in  the  possession  of  the  plaintiff, 
ed^by^&e'prel  ou  which  Settlement,  and  giving  the  note  now  in  question,  the 
vious     award,  plaintiff  Surrendered  up  the  possession  of  the  farm  to  the  de- 

and  the  parties   /v«-j-»-* 
having  authori-  lewOani. 

ty  to  vary  the  There  having  been  a  previohs  arbitration  between  the  parties, 
und!^  '^^^^^^  in  relation  to  some  part  of  the  dispute  between  them,  cannot 
impeach  such  settlement.  They  had  a  right  to  modify  and 
[  *  195  ]  alter  what  had  previously  taken  place ;  and  ^e  giving  up  the 
claim  of  the  defendant  under  the  award,  was  one  part  of  the 
consideration  for  the  plaintiff's  surrendering  the  possession  of 
the  farm  to  the  defendant.  The  plaintiff  must,  accordingly, 
have  judgment  upon  the  verdict 

Judgment  for  the  pluntiff. 
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PiEW-YORK, 

May,  1818. 

Williams  against  Sherman.  dudlkt 

V. 

^_.  ^-_  St  API  Kfl 

IN  ERROR,  on  certiorari  to  a  juBtice's  Courl. 

It  appeared  that  ooe  of  the  questions  raised  on  the  relurn  to  .  ^^^  a  jus. 
the  certiorwif  related  to  the  credibtlitv,  as  well  as  admissibility,  j^Td/^^iu^^"! 
of  a  witness  sworn  on  the  part  of  the  aefendant  below,  the  plain*  piaiutiflin  asuit 
tiffin  error;  but  it  is  unnecessary  to  state  the  &ots  in  relation  dudes cosis  In- 
to this  point*  The  justice,  in  rendering  judgment  for  the  plain-  <"rred  ou  Uie 
tiff  below,  ineluded,  in  the  costs,  fees  for  isweoring  both  the  de-  Fe^d^t,  ^  ih!^ 
fendant's  and  plaintiff's  witnesses.  judgment  wiu 

*■  be  reversed  as 

to  the  costs,  (a) 

Per  Curiam.  The  credibility  of  the  witness  was  a  question  J^^^f  ^  * 
for  the  justice ;  and  we  should  not  set  aside  the  judgment  on  justic?rcoait| 
that  ground,  especially  as  it  is  very  questionable  whether  be  was  |^  ju^eat  is 
properly  admitted.  But  in  the  costs,  the  justice  has  albwed  and™  vel^?m 
the  costs  of  swearing  the  defendant's-  witoesses.  This  was  i«-.  p^>  ^,9^  ^ 
correct.  The  judgment  must,  therefore,  be  affirmed  as  to  the  IiTowed  ^  oa 
damages,  and  reversed  as  to  the  costs,  and  no  frosts  will  be  re-  ^^^  ^^ 
covemble  on  either  side.  {8  Johns.  JRej?,  111.  13  Johm, 
Rtp.  350.  460.) 

Judgment  affirmed* 

(a)  Twmmi¥u^  v.  dfoniton,  14  Mas.  Rep,  3^.    Jknn^ou  y.  CoUim,  1  Cowm,  111* 


*DuDLEv  against  Staples.  [  ♦  196  ] 

IN  ERROR,  on  e^rtiorari  to  a  justice's  Court.  Where  a  per- 

The  proceedings  in  the  Court  below  were  commenced  by  the  ^^^  rcoan- 
defendant  in  error  against  the  plaintiff  in  error,  by  attachment.  {Lt^^i^k?^ 
Dudley^  the  defendant  below,  at  the  time  when  the  attachment  rasidl^i,  and  a 
was  issued,  was  an  inhabitant  of  the  county  of  Schohari^y  and  J^^  ^{^^ 
the  justice,  who  issued  the  process,  was  a  magistrate  in  ScheneC'  ^itiachlm^nt 
tady  county,  and  issued  the  attachment  against  the  property,  5^^^*^^  ""' 
while  it  was  passing  through  that  county.  The  justice  had  pre-  uon  of  the  a^ 
viously  issued  a  warrant  against  the  defendant,  which  could  not  ^^f.'^J'^ 

X  "^     1  1   •    '  ^T    11  •!•  /•    t  of  debit  to  the 

be  served ;  and  it  appeared  that  the  service  of  a  copy  of  the  at-  iuue  of  25  doi- 
tachment  was  made  by  leaving  it  at  the  store  of  the  plaintiff  be-  ^S^^S^^'^^f 
low,  wherd  the  defendant  had  been  shortly  before.  On  the  on  which  i?  wL 
trial,  the  defendant  appeared,  and  objected  to  the  proceedings  ^^\  wiranl 
as  improperly  and  irregularly  commenced ;  but  the  motion  was  had  been  issued 

by  the  justice 
afainst  the  de- 
fendant, the  service  of  which  he  had  avoided,  and  a  copy  of  the  attachment  was  served  b^  leaving  it  at  a 
itore  at  which  the  defendant  had  been  a  short  time  before :  it  was  held  that  the  provisions  of  the-act 
did  not  apply  to  a  case  of  this  kind,  and  that  the  proof  ou  which  the  attachment  was  issued,  and  the  service 
sf  ibe  copy,  were  insufficient. 
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NEW-YORK,  A  verdict  was  taken  for  the  plaintiffs,  subject  to  the  opinion 
*J*JlJfJ^  of  the  Court,  and  the  case  was  submitted  to  the  Court  without 
SiLLic.      argument 

V. 

Addahs.  p^^  Curiam,  This  is  an  action  of  trespass  quare  elausum 
freffit;  and  the  plaintiff's  right  to  recover  is  fully  established^ 
unless  the  allied  trespass  was  justified  by  the  award  which 
was  set  up  on  tlie  port  of  the  defendant.  By  the  award,  the  locus 
in  qu9  Is  considered  as  belonging  to  the  defendant.  Two  ob- 
jections have  been  made  to  this  award :  1st.  That  it  is  not  war- 
ranted by  the  submission ;  2d.  That  it  never  was  delivered  to 
the  parties. 

The  submission  does  Hot  specify  any  particular  matters  sub- 
mitted, nor  does  it  mention  any  existing  differences  relative  to 
lands ;  but  is  a  general  submission  of  all  actions,  and  causes  of 
actions,  and  of  all  quarrels,  controversies,  trespasses,  damages, 
and  demands  whatsoever.  In  the  case  of  Munro  v.  Allaire,  (2 
Caines^s  Rep.  327.)  it  is  said  by  this  Court,  that  questions  ocm- 
ceming  real  property  may  be  submitted  without  being  specially 
named ;  that  a  submission  of  aU  demands  includes  questions  con^ 
oemingreal  as  well  as  personal  property ;  that  the  law  does  not 
require  a  specific  submission  as  to  one  kind  o^ property  more  than 
as  to  another;  and  the  case  of  Marks  v.  Marriot,  (\  Lord  Raym. 
114.)  is  referred  to  and  relied  or  as  supporting  mis  doctrine. 

2.  A  delivery  of  the  award  must  be  deemed  to  have  been  dis- 
pensed with.  It  was  made  without  the  time  limited  by  the 
submission,  and  was  retained  by  one  of  the  arbitrators,  and 
sworn  copies  were  delivered  to  the  parties  respectively.  This 
would  not  have  been  suflScient  had  an  originaJ  been  claimed ; 
but  the  copy,  according  to  the  best  recollection  and  belief  of 
the  witness,  was  delivered  to  each  party  before  the  expiration 
of  the  time  limited  in  the  submission.  An  accei>tance  of  a 
sworn  copy,  without  objection,  must  be  deemed  a  waiver  of 
anv  claim  to  have  the  original.  This  award  would,  undoubt- 
edly, have  been  sufficient  to  enable  the  defendant  to  have  re- 
[  ^200]  covered  in  an  action  of  ejectment,  *accopdinff  to  the  doctrine 
of  this  Court.  (Jackson,  ex  dem.  Stanton,  v.  De  Long,  9  Johns, 
Rep.  43.)  (cr)  It  must,  therefore,  be  considered  as  giving  to 
the  defendant  a  right  of  entry,  and  a  license  to  enter,  and  is,  of 
course,  sufficient  to  justify  the  entry,  and  cutting  of  the  timber. 

(a)  In  Doty  d.  Morris  and  others'^  y.  Rosser,  (3  East's  Rep.  15.)  the  Conrt  mr» 
that  ftn  award  cannot  have  the  effect  of  conveying^  the  land,  although  they  held 
that  it  concluded  the  defendant  from  disputinff  the  lessor's  title.  In  Ca&omn*s 
lessee y.  Dtauun^f  (4  Dallas's  Rep.  122.)  the  Court  say/'  An  award  cannot  j^ive 
a  right  to  land ;  l>ut  a  report  of  referees  will  settle  a  dispute  shoot  land,  either 
in  an  ejectment,  or  in  an  action  of  trespass."  See,  also,  Jaekson,  d.  JidUs,  y. 
Dytiing,  (d  C^ines*s  Rep.  198.)  But  an  award  making  partition  between  tenants 
in  common,  without  directing  conveyances  to  be  executed,  was  held  yoid. 
{Johnscn  y.  WUson^  WUles's  Rep.  248.)  And  where  a  stack  of  hay  yras  awarded 
to  be  deliyered  to  tiie  plaintiff,  it  was  held  that  no  proper^  was  transferred  by 
the  award,  and,  therefore,  he  could  not  maintain  troyer  for  tt,  but  that  his  remedy 
was  on  the  award.    (Hunter  y.  Ric«,  15  East^  Rep.  100."^ 
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The  pleadings  are  not  before  us  ;  and  we  presume  that  they  are  new-york, 
sufficient  to  let  in  this  defence,  if  at  all  admissible.     The  de-     ***^'  ^®^^- 
fendantis^  accordingly,  entitled  to  judgment.  ^hTsbrouciT 


Judgment  for  the  defendant.  ' 


V. 

Tappich. 


Hasbrouck  against  Tappen. 


THIS  was  an  action  of  covenant  The  d^Iaration  stated  '« f""if*l!u 
an  agreement  made  between  the  plaintiff  and  defendant,  on  the  ^d'eonve^ce 
^thof  November,  1815,  by  which  the  defendant  agreed,  on  the  ^^  '«"«*»  ^ 
first  day  of  January  next  thereafter,  by  a  good  and  sufficient  ][^t«i  lo^^^^ 


coo- 


warranty  deed,  free  of  all  encumbrances,  to  sell  and  convey  ^«Jf  ^  'and, 
to  the  plaintifi7  his  heirs,  and  assigns,  a  certain  *lot  of  land  in  ^  r  *^^  i 
the  town  of  Kingston,  which  was  to  be  surveyed ;  and  the  plain-  sarveyed/reeof 
tiff  agreed  to  pay  to  the  defendant,  on  the  deUvery  of  the  deed,  f°*"{?l^'f°*^'f 
1,250  dollars,  by  his  bond,  payable,  without  interest,  on  the  first  /anuary,  ^  lie 
day  of  May  next,  after  the  date  of  the  agreement ;  and  in  case  '*"**  ^  "?* 
of  fidlure  of  the  parties  to  the  agreement,  they  thereby  bound  o^^^lnd  t£ 
themselves,  each  unto  the  other,  in  the  sum  of  500  dollars,  J?°***^*^*"jj 
whicfi  they  consented  to  fix  and  liquidate,  as  the  amount  of  dam-  take  no  ad?an- 
ages  to  be  paid  by  the  failing  party,  for  his  non-performance,  'W  **°  ^^^^ 
to  the  other.  The  plaintiff  averred  that  he  had  always  been  not  conveying 
ready  to  pay  the  defendant  in  the  manner  mentioned  in  the  «"  '*»•  precise 
agreement,  and  assigned  for  breach,  that  the  defendant  did  not,  in  the  a^ree- 
OD  the  first  of  January,  or  at  any  time  since,  by  a  good  and  ""«°'-  The  land 
sufficient  warranty  deed,  free  of  all  encumbrances,  sell  and  months  after! 
convey,  &c.  The  defendant  pleaded  non  est  factum,  with  no-  ^'^'  ""'^•y- 
tice  o\  special  matter  to  be  given  in  evidence.  The  cause  was  dee  refused  to 
tried  before  Mr.  Ch.  J.  Thompson,  at  the  I7/i^er  circuit,  in  1817.  J^"^^'^^'  ""^ 
The  plaintiff,  at  the  trial,  having  proved  the  agreement,  the  cause^u^was  eo- 
defendajit  produced  as  a  witness,  a  sut:veyor,  who  testified  that  he  JJjJjJ.^^'jfi  ^y^ 
was  employed,  in  December,  1815,  by  the  parties,  to  survey  the  fad.  it  was 
land ;  that  on  account  of  bad  weather  he  did  not  make  the  sur-  *^'^{  ***J*  ^ 
vey  at  the  appointed  day,  and  that  in  the  same  month  he  had  a  lai^ui^'thetiine, 
conversation  with  the  plaintiff,  in  which  the  witness  told  him  ^b  neSt  to**^* 
that  he  had  been  informed  by  the  defendant,  that  the  survey  cover  a  sum 
most  be  done  by  iher  1st  of  January;  to  which  the  plaintiff  re-  J'^^**^^^  j'^ 
^lied,  that  it  was  immaterial  as  to  the  day,  and  that  if  the  de-  dated  by  the 
fendant  performed  his  contract,  he  would  take  no  advantage,  5S*Snouot  of 
on  account  of  his  not  doing  it  on  the  precise  day  mentioned  in  damai^s  to  be 

paid  b^  t&e  par 
ty    failinr     in 
perfcimaace,  eveo  •^JMittmar  that  his  conseot  to  extend  the  time  amounted  to  an  agreement ;  for  sudi  sub- 
sequent agreement,  by  parol,  was  void  by  the  statute  of  frauds,  and  could  not  alter,  revoke,  or  modify  tha 
pMvioas  valid  eontiaeU  («) 

{•)  Vide  JhM9  V.  JM,  it  filMfron  Cmml  Co.  4  Wmdelts  Rtp,  285.    .Xneeffv.  athn>eppd,\Cim 
Rep.Ki, 
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NEW-YORK,  the  agreement.  The  land  was  not  surveyed  until  May,  ISlGj 
^^^Jjf^^  when  the  survey  was  made  in  the  presence  of  the  parties,  without 
Hasbrodck  *^y  objection  on  the  part  of  the  plaintiff.  The  defendant,  aftf  r- 
V.  wards,  offered  to  execute  a  deed ;  but  the  plaintiff  declined  ac- 

cepting it,  on  the  ground  that  the  premises  were  encumbered,  and 
at  the  trial  produced  the  record  of  a  mortgage,  which  had  become 
forfeited,  executed  by  the  plaintiff,  including  these  premises  with 
other  land,  and  conditioned  for  the  payment  of  2,672  dollars 
[*202]  and  16  cents;  and  another  mortgage  on  *the  premises,  also 
'  forfeited,  conditioned  for  the  payment  of  226  dollars. 

The  defendant's  counsel  insisted  that  the  plaintiff  ought  not 
to  recover  the  stipulated  damages  mentioned  in  the  agreement; 
becau€e  the  plaintiff's  waiver  of  the  time  of  performing  the  agree- 
ment, until  after  the  1st  of  January,  amounted,  in  law,  to  a  waiver 
of  those  damages ;  but  the  chief  justice  charged  the  jury,  that  the 
plaintiff  was  entitled  to  recover  the  damages  stipulated  for  the 
non-performance  of  the  agreement ;  and  the  jury,  accordinsjly, 
found  a  verdict  for  the  plaintiff,  for  500  dollars  damages.  The 
defendant  tendered  a  bill  of  exceptions  to  the  opinion  of  the 
chief  justice. 

Champlin,  for  the  defendant,  contended,  that  the  plaintiff,  by 
agreeing  to  extend  the  time  of  performance,  had  waived  the 
penalty,  and  could  recover  only  the  actual  damages  which  he 
had  sustained  by  the  non-performance.  He  cited  AstJvyy.WeU 
don,  2  Bos.  fy  Pull.  316.  Brown  v.  Goodman,  cited  in  LAtthr 
V.  Holland,  3  Term  Rep.  592.  n.  Thresh  v.  Rake,  1  Esp.  N.  P. 
Rep.  53.  Phillips  v.  Rose,  8  Johns.  Rep.  392.  Freeman  v. 
Adams,  9  Johns.  Rep.  115. 

C.  Ruggles,  contra,  insisted  that  tlie  500  dollars  were  to 
be  considered  as  stipulated  damages.  (^Dennis  v.  Cummins^ 
3  Johns.  Cas.  297.  and  note.)  In  Keating  v.  Price,  (1  Johns. 
Cas.  22.)  the  Court  admitted  evidence  of  a  parol  agreement  to 
enlarge  the  time  of  performing  a  written  contract.  {Fleming 
V.  Gilbert,  3  Johns.  Rep.  528.)  But  in  these  cases,  the  contract 
was  of  that  nature,  that,  if  it  had  been  originally  by  parol,  it 
would  have  been  valid.  Here  the  parol  agreement  must  be  void, 
by  the  statute  of  frauds,  and  so  could  be  no  modification  of  the 
original  contract. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court. 

This  case  comes  before  the  Court  on  a  bill  of  exceptions  taken 
at  the  trial.  It  was  an  action  of  covenant,  to  recover  five  huri- 
dred  dollars,  as  stipulated  damages  agreed  on  between  the  par- 
ties, to  secure  the  performance  of  certain  covenants  contained 
in  an  agreement  of  the  25th  of  November,  1815.  There  was 
f  *  203  ]  no  question  upon  the  trial,  but  that  it  *was  a  case  of  stipulated 
damages.  The  agreement,  with  respect  to  that,  is  too  explicit 
*to  admit  of  any  doubt.  The  parties  bound  themselves  to  each 
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other  in  the  sum  of  five  hundred  doilars,  which,  in  the  language  NEW-YOW, 
of  the  covenant,  they  consented  to  fix  and  liquidate  as  the  J^^fJfJ^^ 
amount  of  damages  to  be  paid  by  the  failing  party,  for  his  noh*    h^s^iiovok 
performance,  to  the  other.    The  evidence,  as  appearing  on  the         v. 
bill  of  exceptbns,  shows  that  the  plaintiff  was  always  ready,      TAppm 
and  did  every  thing  on  his  part  required  by  the  agreement ;  and 
that  the  defendant  did  not^  and  could  not,  perform,  on  his 
port,  by  reason  of  certain  encumbrances  on  the  land  which  he 
had  covenanfted  to  cdny^y  to  the  plaintiff. 

The  only  question  upon  the  trial  was,  whether  the  plaintiff 
had  not  waived  the  stipulated  damages,  by  the  indulgence  ho 
bad  given  to  the  diefendkni.  By  the  covenant,  it  appears  that 
the  deed  was  to  be  given  by  the  first  day  of  JaAuary  next  after 
the  date  of  the  l^greement  The  evidence  shows,  that  the  de* 
fendant,  finding  some  difficulty  in  having  the  necessary  survey 
made  in  season,  his  surveyor  had  a  conversation  with  the  plain- 
tiff on  the  subject,  when  the  plaititiff  said,  that  it  was  immaterial 
as  to  the  day ;  that  if  the  defendant  performed  his  contract,  he 
would  take  no  advantage,  on  account  of  his  not  doing  it  oh  the 
precise  day  mentioned  in  tbe  agreement.  No  advantage  was 
taken ;  for  th&  plaintiff  was  altvays  willing  to  accept  the  deed, 
and  perform,  on  his  part.  But  the  defendant  was  unabte  to 
comply  with  his  covenant,  and  convey  the  land,  free  from  en- 
cumbrances. He  corhies  nbtv,  With  a  very  ill  grace,  to  set  up 
this  indulgence  given  him,  to  disebai^gis  himself  from  his  cove^ 
nant  It  is  a  sound  principle,  that  he  who  prevents  a  thing 
beii^^  dotie,  shall  not  avail  himself  of  the  non-performance  he 
has  occasioned ;  so  that  if,  by  the  covenant,  any  act  was  to 
have  been  done  by  the  plaintiff,  before  the  conveyance  was  to 
be  made,  the  defendant's  conduct  would  have  dispensed  with 
the  performance.  But  no  such  act  was  required.  We  have  no 
oyer  of  the  covenant,  but,  according  to  the  declaration,  the 
covenants  were  independent ;  or,  at  all  events,  nothing  is  re- 
quired to  be  done  by  the  plaintiff,  until  the  delivery  of  the  deed. 
He  has  averred  his  readiness  to  perform  on  his  part,  and  this  is 
fully  shown  by  *the  proof.  Even  admitting  that  an  agreement  [  *  204  J 
to  extend  the  time  of  performance  would  be  a  waiver  of  the 
stipulated  damages,  there  was  not,  in  fact,  any  such  agreement. 
Nothing  ever  passed  between  the  parties  on  the  subject.  All 
that  the  plaintiff  ever  said,  as  to  the  extension  of  the  term,  was, 
that  if  the  defendant  would  perform  his  contract,  he  would  take 
no  advantage  of  its  not  being  done  on  the  precise  day.  This 
could  not  be  called  an  agreement  to  extend  the  time  :  no  day 
was  fixed,  to  which  the  performance  was  postponed ;  and  it 
would  be  a  violent  and  unnatural  construction  of  the  plaintlff*s 
conduct,  to  consider  it  as  intended  to  waive  his  covenant,  and 
enter  into  a  new  agreement,  especially  as*  such  parol  agreement 
would  be  void  under  the  statute  of  frauds.  If  this  is  to  be  con- 
sidered a  new  agreement,  which  in  any  manner  affects  the  cove- 
nant, the  plaintiff's  whole  remedy  is  gone.    He  can  no  more 
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NEW-YORK,  sustain  an  action  for  his  real  damages  to  be  proved^  than  he  can 
'^  ^'  ^  for  the  stipalated  damages  ;  and  this  was  not  pretended  on  the 
trial.  An  agreement,  absolutely  void,  can  never  be  considered 
as  altering,  revoking,  or  modifying,  a  valid  contract.  In  all  the 
cases  referred  to,  where  the  term  has  been  extended,  the  sul>* 
ject  matter  was  such  as  might  be  embraced  by  a  parol  agree- 
ment, and  the  parties  have  been  driven  to  the  new  contract  for 
redress ;  but  when  the  new  contract  is  void  in  law,  and  the 
party  without  remedy  if  turned  over  to  it,  it  would  be  extremely 
unjust.  Nor  was  it  contended,  on  the  trial,  that  the  plaintiflf's 
remedy  was  on  the  new  agreement.  That  forms  no  part  of  the 
objection  to  the  recovery,  as  stated  in  the  bill  of  exceptions.  It 
is  placed  entirely  on  the  ground,  that  an  extension  of  the  time 
is  a  waiver  of  the  stipulated  damages  only.  But  the  mere  ex- 
tension of  the  time  of  performance  is  not  a  waiver  of  any  thing. 
This  principle  is  settled  by  the  case  of  Evans  v.  TAompfon, 
(5  East,  193.)  where  it  was  held,  that  the  time  for  making  the 
award,  being  enlarged  by  agreement,  did  not  dispense  with  the 
stipulation  to  make  the  submission  a  rule  of  Court.  The  Court 
said,  the  agreement  to  enlarge  the  time  must  be  understood  as 
by  reference  virtually  incorporating  in  itself  all  the  antecedent 

[  *  205  ]  agreement  between  *the  parties,  relative  to  that  subject,  as  if  the 
same  had  been  formally  set  forth  and  repeated  therein.  In 
every  point  of  view,  therefore,  in  which  this  case  can  be  viewed, 
the  plaintiff  is  clearly  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


PETER30N  against  Clark. 
Where  land      IN  ERROR,  to  the  Court  of  Common  Pleas  of  the  county  oi 

the' grantee,  by      The  defendant  in  error,  who  was  the  plaintiff  in  the  Court 
a  ieparete  in-  below,  brouffht  an  action  on  the  case,  in  the  nature  of  an  action 

strument,  or  oe-      ^         '  o,  ,  i«.«..  ■        ii«i  •        i 

feaiance,  cove-  of  wastc,  against  the  plaintiff  m  error,  the  defendant  m  the 
'""^f  ^?i^^^'  Court  below.    The  declamtion  stated,  that  the  plaintiff  below 

vey  to  Uic  i^ran-  _  «    #-v       ?         «/^i/*        •       i    •      i»     ^  i» 

(or  on  his  pay-  was,  ou  the  Ist  of  Octootr,  1816,  seised  m  his  demesne,  as  of 
1?,1  «f  ™™If  fee,  in  certain  lands  and  tenements,  whereof  the  defendant  was 

sum  of  moneyi  '  ' 

the    transaction 

amounts  oiiJy  to  a  mortgage,  (a) 

A  mortgagee  cannot  maintain  an  action  of  waste  against  the  mortgagor,  at  least  mitil  aAer  a  forfeiture 
of  the  mortgage. 

And  he  has  no  property  in  trees  cut  down  by  the  mortgagor,  so  as  to  maintain  trooer  a^^ainst  him. 

A  person  having  an  expectant  interest  in  land,  less  thim  the  inheritance,  cannot  maintam  an  action  for 
waste,  {b) 

(a)  Vide  Brmon  v.  Dean.  3  WendeWt  Rep.  SOS.  Lane  v.  Shears,  1  Rid.  433.  Roosevelt  v.  Hein 
of  Fulton,  7  Cow.  Rep.  71.  Dickinson  v.  Clark,  6  ibid,  147.  James  v.  Maey,  2  Com.  Rep,  9I& 
CUrk  V.  Henry,  Und.  3Si. 

ib)  Vide  Lane  ▼.  Hiiehcock,  U  Jchns.  Rep.  tIS. 
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ID  the  possession  and  occupation,  and  that  divers  timber-  new-yorr, 
trees>  &c,,  were  growing  on  the  said  lands  and  tenements,  and  ^^y»  ^^^'•' 
parcel  of  the  freehold  and  inheritance  thereof,  and  that  the  de- 
fendant cut  down  and  destroyed  divers  timber-trees,  &c.,  and 
converted  them  to  his  own  use.  To  this  was  added  a  count  in 
trover  for  the  conversion  of  one  hundred  pine-trees,  one  hun- 
dred oak-trees,  &c.,  of  the  plaintiff.  The  defendant  pleaded  the 
general  issue,  and  three  special  pleas,  in  which  he  alleged  him- 
self to  be  seised  in  fee  of  the  premises,  and  denied  the  seisin  of 
the  {daintiff.  The  plaintiff  replied,  taking  issue  on  the  special 
pleas.  The  cause  was  tried  at  the  June  term,  1817,  of  the 
Court  below. 

At  the  trial,  the  plaintiff  gave  in  evidence  a  patent  issued  the 
dOth  o(  November^  1811,  to  Laac  Van  Camp,  for  lot  No.  81,  in 
the  Canattola  tract,  in  the  county  of  Madison,  which  is  the 
premises  in  question,  and  a  deed  with  warranty,  dated  the  16th 
at  August,  1815,  for  the  same  lot,  from  Van  Camp  to  the  plain- 
tiff. A  defeasance  bearing  even  date  with  the  *deed  between 
the  plaintiff  of  one  part,  and  Van  Camp  of  the  other  part,  was 
then  given  in  evidence.  This  defeasant^e  recited  the  deed,  and 
that  Van  Camp  was  indebted  to  the  plaintiff  in  the  sum  of  433 
dollars  and  28  cents,  to  be  paid,  with  lawful  interest,  by  the 
16th  of  ^ttgicsf,  1817,  and  the  plaintiff  covenanted,  on  payment 
of  the  said  sum  of  money,  to  re-deliver  the  patent  and  re-convey 
the  land  to  Van  Camp,  and  that,  on  such  payment,  the  deed 
from  Van  Camp  to  the  plaintiff  should  become  void,  and  his 
estate  in  the  land  should  cease.  It  was  further  covenanted, 
that  Van  Camp  should  continue  in  possession  of  the  premises 
free  of  rent  for  the  space  of  two  years  from  the  date  of  the  in- 
strument, and  that  he  should  not  commit  waste  on  the  premises, 
except  the  cutting  of  five  pine-trees,  and  the  necessary  wood 
for  his  fire  and  fences,  and  whatever  buildings  he  should  see 
fit  to  erect  on  the  premises,  &c.  The  instrument  was  executed 
by  both  the  plaintiff  and  Van  Camp.  Van  Camp,  afterwards, 
by  assignment  bearing  date  the  22d  of  April,  1816,  in  consid- 
eration of  1  ;000  dollars,  assigned  the  defeasance  to  the  defend- 
ant below,  and  his  heirs  and  assigns.  The  plaintiff  then  proved 
that  the  defendant  was  in  possession  of  the  lot  under  the  de- 
feasance and. assignment,  and  that  he  had  cut  timber  to  the 
value  of  100  doUajns.  The  defendant's  counsel  objected  to  the 
plunttff's  right  to  recover  in  this  form  of  action,  {a)  and  also 
insisted  that  the  action  was  prematurely  brought ;  but  the  Court 
overruled  the  objections,  and  charged  the  jury  in  favor  of  the 
plaintiff,  who,  accordingly,  found  a  verdict  for  the  plaintiff  for 
100  dollars. 

The  defendant  below  tendered  a  bill  of  exceptions  to  the 


(a)  NoiwiUiBtanding  a  lease  may  contain  a  covenant  a^inst  waste,  the  lessor 
hiB  sCfll  an  election  to  bring  an  action  on  the  case  for  waste  committed  daring 
Ibe  term.    Kenkfnde  r.  TkonUon,  W.  Bl  Rep.  111.    2  Sound.  258,  c. 
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^W-ftiSii,  6binidh  6f  the  Conn,  ^bich  was  remored  into  this  Court  by  wiil 
iJp^l*TkL^  w  ferror,  and  Wds  submitted  Without  argument. 

Per  Cwriam.  There  ^ah  be  lio  doubt  but  that  the  deed  ft-oni 
Vdh  Camp  to  darky  ahd  defeasailce  given  back^  amounted 
billy  iti  a  mortga^ej  (a)  dfad  the  simple  question  then  »« 
^whether  d  hiortgage^  eah  maintain  an  action  of  Waste  against 
the  niortg^or,  befoi^  the  forfeiture  of  the  ittdrtgage ;  for  the 
Wa^te  alleged  to  havb  been  committedj  in  this  ceise^  was  before 
thb  expiration  of  the  time  limited  for  the  payment  of  the  money 
s)^6ufed  by  the  thortgilge.  Indeed,  the  present  suit  Was  eoih* 
menced  before  that  time.  Waste  is  an  injury  dohe  to  the  in- 
heritance, and  th^  ^tion  of  Waste  is  dven  to  him  who  ha&  the 
inheritance  in  Si^pettanby,  in  remainder,  or  reversion ;  but  it  is 
eipri^ssly  laid  do^n  by  Blaekstviie,  (8  BL  Com.  225.)  thW  he 
who  hath  th^  remainder  for  U/e  otdyy  is  not  entitled  to  sue  fc$r 
Vra^te,  ^ibbe  his  interest  may  never,  perha()dj  come  into  posses- 
sibh,  ahd  then  he  has  sufibred  no  injury.  So,  likewise^  with 
respect  to  the  mortgage,  especially  when  the  mortgage  is  net' 
forfeited,  his  interest  in  the  land  is  contingent,  IDid  may  be  de- 
feated by  payrhetit  of  the  hioney  secured  bv  the  mortgage;  and 
it  faiust  lollo^,  as  matter  of  eourse,  that  he  nas  not  such  itttcresi 
ih  the  timber  as  to  slisWh  an  action  of  troveri.  The  judgment 
of  the  C^urt  belbVir  ihust  be  teversed.  (6) 


Jud^ent  reversed. 


(a)  S.  P.  M  ▼.  DwMm.  %Jckn$.  Ch,  Kep,  189. 


,  ^  ,      An  ii)iunoti6n  ,  lies  againtt  a  mortgagor  in  poMeflsion  to  ijtay  w«ft^ 
The  Court  jriu.  not  ■ufTer  bim  to  prejudice  tne  security."    Brady  v.  WMrok^  9. 
Johiih.  C&.  Rtp,  148. 


In  an  actioo 
of  tracer f  the 
defendanl  may 
show  that  the 
property  of  the 
ffoods  was  in  a 
third  penoo ;  or 
that  the  sale 
under  which  the 

[•208] 

plaintiff  clsums 
was  made  with- 
out the  authori- 
ty of  the  vendor} 
or  that  it  was 
made  in  fraud  of 
the  creditors  of 
the  veador.  (a) 


Rot  AN  agn^hM  Fli:t€HEB.  - 

IN  JBRROft,  On  certiorari  to  a  justiee^s  Court. 

This  was  an  acdon  of  tro^tr  brought  by  the  defendant  ih 
ert'Or  against  the  pledntiiFin  error,  Ibr  taking  a  com  The  de- 
fenddnl  in  errorj  who  Was  plaintiff  in  the  Court  below,  pmved 
that  the  cow  was  delivered  to  him,  ^  his  property,  by  Mrs. 
Hemmtoay,  the  wife  of  TTioniias  Hemmwa^y  to  whom  the  coW 
belonged,  and  Who  had  absconded,  and  that  the  ^plaintiff  said, 
that  for  the  sake  of  securing  an  old  debt,  he  would  gite  Mra. 
Hemmufay  30  dollars  for  the  cow ;  ftad  thkt  the  cow  wa&  taken 
away  by  the  plaintiff,  and  put  into  the  possession  of  one  Stoncy 
from  whom  she  was  taken  away  by  the  defendant  below,  and 
one  P&rJcim^  on  an  attadmient  against  Semmway^    The  de* 

(a)  Vide  Kamtdy  v.  StriK^,  14  Jhfmt.  Rip,  1S8.    Bu^  v.  Lym,  9  (C^owtn,  fit 
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fendant  ottered  to  provp  that  the  cow  W9^  Qot  t^e  property  (>f  j^f^-YQW, 
tbe  piaiAtlff,  but  of  Uemmway ;  tha^  the  §ale  by  his  wife  to  thb     'p^^Jf^ 
pbialiff  was  to  cover  the  property  from  hiscfeditpjr^,  Jjoujl  ^^    c^pe^ter 
the  plaintiflf  was  to  return  the  cow  tQ  her.    The  justice  refused        '  y. 
to  admit  this  testimony,  and  a  verdict  .and  judgment  were  ren-    w?*T*A''' 
dered  for  the  plaintiff  below. 

Ptr  Curiam.  •  It  appeared  from  the  plaintiflf'j?  own  showing, 
thai  the  ,cow  in  question  was  t^ken  by  virtue  of  an  at]tachm,en.t 
9gainst  Hemmioajiy  and  it  is  fairly  to  be  inferred  that  the  de- 
fendiWt  ^i  the  Court  below  was  aiding  and  assisting  the  consta- 
ble in  the  execution  of  ^l\e  attachment ;  but  independent  of  tl^^s, 
the  evidei^c^  pp  thie  pari  of  ^e  defends^  shojuld  have  been  ^- 
mitted :  the  action  was  tropETy  and  it  W93  Aoippetent;  for  the  de.- 
feodsjit  to  prove  property  in  a  third  pe^piji.  The  pretended  ^ab 
irom  jyixs.  Hemmwau  did  not  transfer  the  property  to  the  plain- 
tiff  below.  $he  j^  no  aiithority  to  sell  fjii/^  cow ;  aqd,  j^e^jid^, 
it  was  olTer^  to  be  proved;  that  even  th^s  $ale  wAf  fraudulent. 
The  judgoient  must,  accordingly^  be  reversed. 

Judgqaei^  rever^ec^ 


Carpenter  and  Rose,  Overseers  of  the  Poor  of  Ste- 
phentown,  against  Whitman  and  another. 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  i^«>  defend- 

The  plaintiffs  in  error  brought  an  action  on  the  case,  in  *the  "^i^cSjo^ 
Court  below,  against  the  defendants  in  error,  for  the  mainte-  the  general  'J- 
Dance  of  the  bastard  child  of  one  A.  G.,  of  which  the  defendant,  ««e,  admits  the 
Whitman^  was  the  putative  father.  0;i  the  trial,  the  plaintiflfe  jJjS^^uic  plai^ 
produced  in  evideqce  a  b^ond  given  by  the  defendants,  condi-  *»ff  «*»««• 
tioned  to  indemnify  the  town  ol  Stephentown  a^nst  the  main-  ©f  a^  baSaS 
tcnance  of  the  child  from  Maj/y  181$,  to  J^ril,  1818,  and  cWid,  three  or 
proved  that  the  mother  had  brought  a  suit,  fmd  recovered  a  b  cniiIkd*to  it« 
judgment  against  them  for  25  dollars,  for  its  n;isdntenance,  which  cuno<iy,andtho 
judgment  they  had  paid.  The  counsel  for  the  defendants  ad-  llTva  sSLi/' 
mitted  that  the  plaintiffs  had  proved  enough  to  recover,  but  onabondgjven 
moved  for  a  nonsuit,  on  the  ground  that  tl^ey  had  not  ^own  nLce^  SIT'tite 
that  they  were  overseers.  The  motion  was  denied.  The  de-  child, cannot e«^ 
fendants  then  proved,  by  9,  witness  who  was  one  of  the  overseers  scivTs^from  Ha- 
at  the  time  the-  bond  was  given,  that  it  was  agreed  that  ffhit-  *>*»^'^.v  ^y  ^ 
man  should  pay  50  cents  per  week  to  A.  G. ;  that  the  justices  S."*^  ' 
made  an  order  to  that  effect,  and  that  Whitman  complied  with  A"  ^'^^  °^ 
ii,  until  May,  1816,  c^d  then  refused  to  pay,  and  demanded  the  ^y**""IS^ti 

cannot,     aAer- 
wards,  bo  vacated  by  two  other  joslieei. 
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NEW-YORK,  child,  and  that  the  child  was  three  or  four  years  old.    It  was 
^^  !!i?'  >  ^^  proved  that,  about  four  weeks  before  the  trial,  the  order  of 
maintenance  had  been  vacated  for  the  purpose  of  preventing 
A.  G.  from  suing  the  town  any  more.    The  jury  found  a  verdict 
for  the  defendants. 

Per  Curiam,  The  proof  introduced  by  the  plaintiffs  does 
not  seem  warranted  by  the  form  of  action  and  pleadings  in  tiie 
cause,  but  no  objection  was  made;  and,  besides,  the  defendants 
admitted  that  the  plaintiffs  had  proved  enough  to  recover. 
The  judgment,  therefore,  must  be  reversed,  unless  the  defend- 
ants^ on  their  part,  showed  enough  to  destroy  this  right.  The 
objection  that  the  plaintiffs  had  not  proved  that  they  were  over- 
seers, was  properly  overruled.  They^ue  in  that  capacity,  and 
are  described  as  such  in  the  proceedings ;  and  this  was  admitted 
by  the  plea  of  the  general  issue.  The  defendants,  by  the  de- 
mand of  the  child,  did  not  exonerate  themselves  from  its  main- 
tenance. It  was  but  three  or  four  years  old,  and  the  mother 
was  entitled  to  the  custody.  (2  Johns.  Rep.  375.)  The  two  jus- 
[  *  210  ]  tices  had  *no  authority  to  annul  the  order  for  maintenance,  which 
had  been  previously,  and,  as  we  must  presume,  legally  made ; 
but  admitting  that  they  had  such  authority,  the  expenses  for 
which  this  action  was  brought  had  accrued  long  before  this  was 
done.     The  judgment  must,  accordingly,  be  reversed. 

Judgment  reversed. 


Pike  against  Evans. 

A  variance  THIS  was  an  action  of  asstmpsit.  The  count  in  the  dec 
between  the  do-  laratiou  on  which  the  plaintiff  claimed  to  recover,  stated,  that 
*roof*^must*b«  ^®  defendant  was  a  tailor  in  the  village  of  VRca,  and  on  the 
objected  to  at  2Sth  of  October,  1814,  in  consideration  that  the  plaintiff,  at  his 
not  *dOTie*then  '^quest,  had  delivered  him  a  large  quantity  of  broadcloth  and 
the  party  can-  kerseymere,  to  be  made  up  into  a  coat,  pantaloons,  and  vest, 

avaU^^himsef/  ^^^  ^  '^""S®  reward,  he,'the  defendant,  undertook  to  make  and 
of  iu  deliver  them  safe  to  the  plaintiff,  at  Socket's  Harbor,  by  the 

wm  "©r  ^b*i  "^^^  Tuesday  following,  to  wit,  on  the  1st  of  November,  1814; 
granted  for  the  yet  that  the  defendant,  not  regarding,  &c.,  would  not  make  and 
Sng^^'cumilfa'-  deliver  them  to  the  plaintiff  at  Sackefs  Harbor,  but,  on  the 
live  evidcDce,  Contrary,  so  carelessly  and  negligently  behaved  and  conducted 
^i,:.I;°w«l"!Il!n^  himself  with  respect  to  the  said  clothes,  that  by  his  carelessness, 

wnicn  was  pnn-  « ,  ,  .'  itii  l 

cipaiiy  coiitro-  negligence,  and  improper  conduct,  they  were  wholly  lost  to  the 

verted    on    llie 

f«nner  trial,  (a)  ^^^  ^^  ^^^  ^  Strpreme^  CtntH  of  New-York,  5  WendeWs  Rep.  114.     ChfirM 

V.  BuUs,  4  Id.  579.    WkUbeck  v.  WIdtbeek,  9  Cowen,  366,   Jackson  v.  Crothy,  12  Jotum. 

Rep,  3^. 
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pttuntiff.    The  cause  was  tried  before  Mr.  J.  Platt^  at  the  CAe-  new-york, 
nango  circuit,  in  Jw/y,  1818.  Jl^Z^i^i!: 

The  plaintifT  was  aid  to  a  general  in  the  militia,  who  had 
been  called  out  for  the  defence  of  Sacket^s  Harbor^  with  whom 
he  was  proceeding  to  that  place,  and  on  his  way  thither,  on  the 
2dth  of  October^  1814,  called  on  the  defendant,  and  left  with 
him  some  cloth  to  be  made  into  a  military  suit,  and  paid  him 
for  the  making,  the  defendant  promising  to  send  the  clothes,  by 
the  next  week's  stage,  to  Sackefs  Harbor,  so  that  they  should 
be  received  by  the  plaintiff  on  *  Tuesday.  The  clothes  were  [*211  ] 
made  up  by  the  defendant,  and  sent  on  by  the  stage,  but  never 
reached  the  plaintiff.  A  witness  on  the  part  of  the  plaintiff  tes- 
tified, that  he  had  asked  the  defendant  if  he  had  sent  the  clothes 
by  the  time  he  agreed ;  to  which  he  answered  '^  no,^'  but  that 
be  sent  them  the  week  following.  The  defendant  proved,  by 
one  of  his  workmen,  that  the  clothes  in  question  were  made  in 
a  great  hurry  at  the  defendant's  shop ;  that  the  witness  assisted 
the  defendant  in  making  the  coat,  which  was  not  usual,  unless 
the  defendant  was  particularly  hurried ;  that  some  of  the  other 
workmen  made  the  other  clothes ;  that,  as  soon  as  they  were 
finished,  they  were  put  into  a  package,  on  which  was  sewed  a 
card,  addressed  to  '*  Major  Pike,  Sackefs  Harbor,''^  and  were 
taken  out  of  the  shop  by  the  defendant,  and  a  young  man  named 
Miner,  to  deliver  at  the  stage-office,  and  that  this  look  place  on 
Saturday  evening.  Miner  testified  that  he  went  with  the  de- 
fendant firom  the  shop  to  the  stage-house  with  the  bundle  of 
clothes,  which  he  obierved  was  done  up,  and  directed  on  a 
card,  but  that  he  did  not  read  the  inscription,  and  that  this  was 
in  the  latter  part  of  October,  on  Saturday  evening.  Another 
witness  testified,  that  in  the  latter  part  of  October,  or  banning 
of  November,  the  defendant  left  a  bundle  at  the  stage-omce,  di- 
rected to  Major  Pike,  at  Sackefs  Harbor,  and  paid  stage  fare 
for  it ;  but  it  did  not  appear  to  have  been  entered  on  the  books 
of  the  office,  and  whether  it  was  entered  on  the  way-bill  could 
not  be  ascertained,  as  the  way-bills  were  regularly,  at  certain 
times,  destroyed.  The  judge  charged  the  jury,  that  if  they  be* 
lieved  that  the  defendant  did  not  deliver  the  package  at  the 
stage-office  in  Utica,  in  season,  so  that,  by  the  ordinary  course 
of  the  stage,  it  might  arrive  at  Sackefs  Harbor  on  Tuesday  next 
after  the  contract,  then  they  ought  to  find  for  the  plaintiff;  be- 
cause, if  the  defendant  had  broken  his  contract  as  to  time,  the 
risk  was  thereby  varied  without  the  consent  of  the  plaintiff; 
but  if  the  jury  beUeved  that  the  package  had  been  delivered 
by  the  time  agreed  on,  then  he  recommended  a  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court ;  whereupon 
the  jury  found  a  verdict  for  the  plaintiff  for  75  dollars,  abso- 
lutely, on  the  ground  that  the  package  had  not  been  sent 
in  time. 

*The  defendant  now  moved  to  set  aside  the  verdict,  and  for      I  | 

a  new  trial,  on  the  ground  that  the  verdict  was  against  evidence, 
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mw-TORK,  aod  that  tlie  contract  proved  varied  from  the  one  declared 
y^jj^il^!^^  upon ;  and  on  the  ground  of  newly-discovered  evidence,  as  to 
p^Kft        which  affidavits  were  produced  of  testimony,  the  object  of  which 

was  to  substantiate  the  delivery  of  the  clothes  at  the  stage-office 

in  due  time. 

Talcoitf  for  the  defendant.  He  cited  FhiBips^s  Law  of  Eo. 
160.  Ptnny  v.  Porter,  2  Easty  2.  Crawford  v.  MorreUy  8 
Johns.  Rep.  2&d.  Smith  v.  Barlctr,  3  Day's  Ren.  312.  Vos^ 
bwgh  V.  Thayer,  12  Johns*  Rep.  461.  Stei9J)ack  v.  Col.  Lis. 
Co.  2  Caines,  129—133.  Narris  v.  Freeman,  3  Wib.  38. 
Broadhead  v.  Marshall,  2  Bl.  Rep.  955. 

Pailcer,  contm. 

Per  Curiam.  The  grounds  on  which  an  application  for  a 
new  trial  in  this  case  is  made,  are, 

1.  That  the  verdict  was  against  the  weight  of  evidence. 

2.  lliat  the  contract  proved  is  materially  different  from  the 
ooe  declared  upon. 

%.  On  the  ground  of  newly-discovered  evidence. 
With  respect  to  the  first  point,  the  verdict  is  ip^'arranted  net 
only  by  die  weight  of  evidence,  but  a  conUnry  verdict  would 
have  been  againsrt  the  positive  and  direct  testimony  of  one  wit- 
ness, liie  contract  between  the  parties  was,  that  the  clothes 
in  question  were  to  be  made,  and  sent  on  to  Sachet's  Harbor,  by 
the  stage  that  would  arrive  there,  according  to  the  course  of  tlie 
stages,  on  Tuesday,  the  1st  of  November,  1814 ;  and  the  mate- 
rial cfuestion,  as  it  would  seem  from  the  judge^s  charge,  was, 
whether  they  were  left  at  the  stage-office  in  Vtica,  in  season  to 
be  sent  on,  according  to  contract.  One  witness  swears  posi- 
tively, that  the  defendant,  en  being  asked  whether  he  sent 
them  on  ^  the  time  agreed,  answered,  "  no ;  but  he  sent  them 
the  week  following."  There  are,  to  be  sure,  some  circum- 
stances stated  by  the  defendant's  witnesses,  which  render  it 
somewhat  questionable,  whether  this  witness  could  be  correct. 
Though  it  was  on  Friday,  the  28th  of  October,  when  the 
[  *  213  ]  •plaintiff  first  spoke  to  the  defendant  about  niaking  the  clothes, 
yet  the  proof  is  pretty  strong  to  show  the  clothes  were  left  at 
the  stage-office  on  Saturday  evening,  which  must  have  been  the 
next  day,  or  Saturday  of  the  ensuing  week.  This,  however, 
was  a  question  fairly  submitted  to  the  jury,  and  we  cannot  think 
it  fit  and  proper  to  set  aside  the  verdict  on  this  ground. 

2.  With  respect  to  the  alleged  variance,  admitting  it  to  be 
well  founded,  the  objection  should  have  been  made  on  the  trial, 
and  the  defendant  comes  too  late  now  to  call  that  in  question. 

3.  The  newly-discovered  evidence  is  material  to  make  out 
the  delivery  of  the  clothes  by  the  time  agreed  on,  and  the  only 
objection  to  granting  a  new  trial  on  this  ground  is,  that  it  is 
merely  cumulative  testimony.  This  must  have  been  known  to 
168 


OF  THE  STATE  OF  NEW-YORK. 


£18 


tlie  defendant  to  be  a  material  question  on  the  trial.  The  new- 
iy-discovered  evidence  does  not  relate  to  any  new  fact ;  and  it 
has  been  repeatedly  decided  by  this  Coort,  that  a  new  trial  ov^ht 
not  to  be  granted,  merely  for  the  discovery  of  cumulative  (acts 
and  circumstances  relating  to  the  same  matter^  which  wqs  priii- 
cipaily  controverted  on  the  former  trial.  (^Caines,  129.  8  Johns, 
Rep.  86.)  The  motion  for  a  new  trial  nmst^  aooordin^y,  be 
denied. 

denied. 


NEW-YORK, 
Hay,  1018. 

Platt 

V. 

JoHHsoir. 


Platt  against  Johnson  and  Root. 

THIS  was  an  action  on  the  case  for  obstructing  the  waters 
of  the  Cincinnatua  Creek^  in  their  ancient  course  acrpss  the  de- 
fendant's land,  to  the  plaintiff's  grist  and  saw  mills,  erected  on 
his  land  lower  down  the  stream,  whereby  the  waters  of  the 
creek  were  withheld  from  the  plaintiff's  ^mills,  and  thepHintiif 
deprived  of  the  profits  of  his  miUs.  The  cause  was  tried  be- 
fore Mr.  Ch.  J.  Thompson,  at  the  Oneida  circuit,  in  June,  181T. 

The  plaintiff,  being  possessed  of  land  lying  on  both  sides  of 
tbe  creek,  in  1797  erected  a  sawmill  and  dam  on  the  creek :  in 
1805  and  1606.  he  erected  a  grist  mill  near  the  other,  the  dam 
answering  for  both  mills ;  and  in  1810  he  built  a  new  grist  mill 
at  a  short  distance  below  the  first  milb ;  all  which  mills  had  been 
in  use  from  the  time  of  dieir  first  erection.  In  1 809,  the  propii- 
etors  of  the  farm,  afterwards  held  by  the  defendants,  buHt  a  dam 
across  the  creek,  about  sixty  rods  above  the  plaintiff's  dam,  vrrQi 
a  fuilinff  mill,  and  in  1812  erected  a  carding  machine  near  to  it. 
The  defendants  purchased  their  mills,  and  entered  into  posses- 
sion cibout  two  years  before  the  trial  By  means  of  their  dam, 
the  water  of  the  creek  was  detained  while  the  pond  of  the  de- 
fendants was  filling,  and  in  very  dry  seasons,  especially  in  1816, 
the  plaintiff  had,  occasionally,  to  wait  for  the  water^  until  the 
defendants  had  raised  a  pond  sui£cient  to  turn  their  mills ;  and 
in  one  instance,  when  tlie  water  was  uncommonly  low,  tbe  gate 
of  the  defendants  was  kept  shut  for  nearly  three  days,  during 
which  time  the  plaintiff's  mill  was  stopped :  on  other  occasions 
it  was  stopped  for  a  less  time,  and  .the  plaintiff^s  customers  had 
been  obliged  to  carry  their  grain  to  other  mills.  The  water, 
after  having  been  used  by  the  defendants,  was  turned  immedi- 
ately into  the  natural  channel,  about  sixty  rods  above  the 
plaintiff's  mills ;  and  the  defendants  had  in  no  instance  shut 
down  their  gates,  except  for  the  purpose  of  raising  a  pond  for 

(a)  Victe  Camd  Cmtomttioners  v.  The  Peopk^S  WendelTt  Rfp.  423.  Rich  v.  Pm- 
jW,  1  Ibid,  380.  Saekrider  v.  Beers,  10  JoHmm.  Rep.  U\.  MerriU  v.  BrinkeHioJ,  17  M, 
d06.    See,  a1«o,  7  Cowen,  966.    8ii/.  175. 
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A  person  ei- 
ncixug  a  mlU 
and  dam  upon 
a  stream  of 
water,  does  not, 
by  the  mere  pri- 

[  •  21.4  ] 

or  occupation, 
unaccompanied 
with  such  a 
length  of  time  as 
that  a  grant  may 
be  presumed, 
g^n  an  ezdu- 
sive  right,  and 
cannot  maintain 
an  action  a* 
gainst  a  person 
erecting  a  mill 
and  dam  above 
his,  by  which 
the  water  is,  in 
part,  diverted, 
and  be  is,  in 
some  de^ee, 
mjured.  (a) 


JOHJIfOII. 
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NEW-YORK;  the  use  of  their  works,  which  required  a  greater  quantity  of 
^JJjy^JJJ^  water  than  the  plaintiff's,  at  whose  mills  the  fall  of  water  was  so 
Platt       P^^^y  ^^^  ^®  usual  quantity  in  the  stream,  at  ordinary  seasons, 
V.  would  carry  his  mills  at  good  speed,  and  in  dry  seasons,  the  grist 

mill  would  grind  from  ten  to  twenty  bushek  in  a  day.  It  ap- 
peared that  the  plaintiff  had  taken  some  measures  to  turn  away 
the  waste  water  from  the  defendant's  dam  into  a  channel  for 
the  use  of  his  mills.  It  also  appeared  in  evidence,  on  the  part 
of  the  defendants,  that  there  had  been  little  ^or  no  complaint 
on  the  part  of  the  plaintiff,  until  1816,  which  was  a  dryer  season 
[  *  215  ]  than  had  ever  been  known  before ;  that  *the  plaintiff  might  so 
alter  his  dam  as  to  save  all  the  waste  water,  that  the  plaintiff's 
mills  were  turned  with  much  more  force  and  speed,  when  the 
defendants  raised  their  gates,  by  reason  of  the  increased  quantity 
of  water,  and  that  when  his  grist  mill  had  a  full  head  of  water,  it 
would  grind  sixty  or  seventy  bushels  a  day. 

A  verdict  was  found  for  the  plaintiff,  for  25  dollars,  which, 
by  consent,  was  made  subject  to  the  opinion  of  the  Court  on  a 
case  containing  the  facts  above  stated. 

Sill^  for  the  plaintiff.  The  parties  ousht  to  use  the  water 
of  this  creek  so  as  not  to  injure  each  other.  The  maxim  Sic 
uiere  tiiOy  ut  alienum  non  hzaas^  applies.  Strictly  and  techni- 
cally, this  may  not  be  diverting  a  natural  water  course ;  but  it 
.  is,  substantially,  that  case ;  for  the  defendants,  by  erecting  their 
dam,  have  detained  the  water  from  the  use  of  the  plaintiff,  for 
several  days  at  a  time.  Suppose  a  natural  stream  used  by  the 
public  for  watering  cattle ;  would  the  defendants  be  allowed, 
by  erecting  a  dam,  to  detain  the  water  for  his  particular  use, 
for  several  months?  It  may  be  said,  perhaps,  that  the  defend- 
ants could  not  make  use  of  their  mill,  unless  they  filled  their 
mill  pond,  so  as  to  gain  a  sufficient  head  of  water  for  the  pur- 
poses of  the  mill,  out  this  is  no  answer  to  the  plaintiff;  for  it 
was  the  folly  of  the  defendants  to  erect  a  mill  where  there  ^  as 
no  natural  mill  seat,  or  fall  of  water.  The  plaintiff,  bavins 
erected  his  mills  first,  is  entitled  to  a  preference  in  the  use  of 
the  water.  Prior  occupancy  gives  a  superior  title.  The  gen- 
eral principle  on  this  subject  is  well  laid  down  by  Blackstone, 
(2  BL  Com.  402,  403.^  "  If  a  stream,"  says  he,  "  be  unoccu- 
pied,  I  may  erect  a  mill  thereon,  and  detain  the  water ;  yet  not 
so  as  to  injure  my  neighbor's  prior  mill,  or  his  meadow ;  for 
he  hath,  by  the  first  occupancy,  acquired  a  property  in  the 
current."  The  same  principle  is  adopted  by  Woodeson.  (2 
fVoodes.  Lect,  391.)  The  general  doctrine  of  these  elemen- 
tary writers  is  supported  by  adjudged  cases.  (^Broicn  v.  Best, 
1  mh.  174.  15  Viiier.  Abr.  399.  Alill.  (C.)  Cox  v.  Matthews, 
1  Vent.  237.  Palms  v.  Heblethwait,  Skin.  65.  175.  Duncomb 
v.  Randall,  Hetley,  32.  34.  Bealy  v.  Shaw,  6  East,  208.  16 
r  •  216  ]  Finer.  Abr.  25—29.  Nuisance,  G.  *s.  7, 8,  9.  Id.  (H.)  pi.  20.) 
Thecaseof  Bealyv.  »S%au;isinpoint.  The  Courtof  King'sBench 
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there  held,  that  the  owner  of  land  through  which  a  river  runs,  new-tork, 
could  not,  by  enlarging  the  channel  through  which  the  water  ^^yf  ^^'8- 
had  been  used  to  flow  before  any  appropriation  of  it  by  another, 
divert  more  of  the  water,  to  the  prejudice  of  another  person 
lower  down  on  the  river,  who  had,  before  the  channel  was  en- 
larged, appropriated  to  himself  the  surplus  water  which  did  not 
escape  by  the  former  channel.  So,  in  Sackrider  v.  Beersy  (10 
Johns.  Rep.  24.)  this  Court  decided,  that  though  the  owner  of 
land  on  a  public  river  had  a  right  to  erect  a  mill  on  his  land,  yet 
he  must  so  construct  his  dam,  and  so  use  the  water,  as  not  to 
injure  his  neighbor  below,  in  the  enjoyment  of  the  same  water, 
according  to  its  natural  course. 

Talcoty  contra.  A  purchaser  of  land  over  which  a  stream  of 
water  runs,  acquires  a  right  to  use  the  water  in  a  reasonable 
manner,  for  the  ordinary  purposes  of  mills  or  machinery,  there 
being  no  ancient  right  or  prescription  in  the  case.  And  if,  in 
the  reasonable  use  of  the  water,  for  such  ordinary  purposes,  tlie 
owner  of  land  below  suffers  any  damage,  it  is  damnum  absque 
iiguria.  Baron  Comyns  lays  down  the  rule  that  an  action  on 
the  case  does  not  lie  for  a  reasonable  use  of  one's  right,  though 
it  be  to  the  annoyance  of  another.  (1  Comyns* s  Dig.  305. 
Action  on  the  case  for  a  nuisance.  (C.)  And  he  puts  the  case  of 
a  man  building  a  house,  who  digs  nis  cellar  on  his  own  soil,  by 
means  of  which  a  newly-built  house  on  the  adjoining  land  felh 
down.  (1  Sid.  167.  2  Roll.  565.  1.  5.)  The  plaintiff*  is 
bound  to  prove  an  exclusive  right  to  the  use  of  the  water,  by 
such  evidence  as  affords  the  presumption  of  a  grant.  It  is  not 
enough  to  show  merely  a  prior  occupancy.  It  is  so  laid  down 
in  Bealy  v.  Shaw,  (6  Easty  208.)  and  in  Palmer  v.  Mulligan,  (3 
Caines*s  Rep,  307.)  The  plaintiff  has  shown  a  possession  for 
no  more  than  eiglk  or  ten  years.  In  regard  to  the  new  grist 
mill,  the  defendants  are,  in  fact,  the  prior  occupants. 

There  is  no  difference,  in  respect  to  the  rights  of  these  par- 
ties, between  an  artificial  and  a  natural  mill  seat.  The  plain- 
tiff*, from  the  natural  elevation  of  his  ground,  has  a  superior 
advantage ;  but  there  is  no  reason  why  the  defendants  *may  not, 
by  artificial  means,  gain  the  use  of  the  water,  for  the  purpose 
of  machinery. 

Again  ;  the  damages  are  too  small  to  afford  a  ground  for  this 
action.  There  must  be  a  damnum  et  injuria.  Where  the  act, 
of  itself,  is  injuriay  though  the  damages  be  trifling,  yet  an  action 
lies  ;  but  if  the  act  is  not,  of  itself,  injurious,  the  damages  must 
be  great  and  serious  to  furnish  a  cause  of  action.  The  mere 
fact  that  the  plaintiff's  mill  pond  is  not  so  well  supplied  with 
water  as  it  was  before  the  defendants  erected  their  dam,  is  not 
sufficient  to  support  this  action.  Thus  Comyne  mentions  a 
case :  If  a  man  use  water  in  his  own  land  out  of  a  water  course 
running  through  his  land  to  the  pond  of  J3.,  whereby  B.*s 
pond  is  not  so  full,  if  he  does  not  divert  the  water  course, 
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NEW-^ORK;  an  9ctJon  does  not  lie.    Now,  in  this  case,  it  is  not  preteode4 
^^  ^'  ^  ^^^  ^  welter  course  hiu  been  diverted.   In  Bealy  \\  iihaw,  not 
iper^ly  a  portion  of  tbe  water,  but  the  whole  stream,  was  actuaUy 
diverted.    But  the  case  of  Palmer  v.  MuUigan^  (3  Coiitei,  307.) 
jpHjiiov.     IIP  strpQg  and  ipKyicI^siye  against  the  plaintilf. 

SiU^  in  r^ly,  iiuasted,  that  (here  was  no  such  principle  ia  the 
law,  thpit  the  prior  o^upanoy  of  a  stream  of  water  must  be  for  so 
k>Qg  a  period  of  time  as  to  a^brd  tbe  presumption  of  a  granf ; 
nor  did  it  make  any  difierepce  wheti^r  one  mill  was  erected 
above  or  below  the  olh^.  It  was  absolutely  necessary  to  make  an 
artificial  mill  seat.  In  Palmer  v.  Mulligan^  there  was  a  motion  fojr 
a  new  trial,  and  the  damages  were  very  small;  and  two  of  the 
judges,  (fientj  Ch-  i-y  oai  Thcmpsany  J.,  dissented.  If  a  jury 
find  damages,  howey/er  amaU  omy  be  the  amount,  if  t^ey  aue 
not  mer^y  nominal,  the  Court  are  tK>und  to  give  judgment  fg^ 
the  plainitifr. 

TfiOKPsoN,  Cb^  J„  delivered  tb?  opinio^  of  the  Court*  Tto 
question  involved  in  the  decision  of  this  case  may^  perhaps^  b» 
ponsidered  ^  one  of  the  fijrsd  impression.  I  cannot  persyaije 
myaelf,  however,  that  the  claim  set  up  by  the  plaintiff  can  bf9 
sustained  upon  any  principles  of  law  recognized  in  our  Courts. 
The  prioGiple  sought  to  be  established  is,  thait  |l  previovs  occu- 
[  *  218  ]  pancy  of  land  upon  a  stream  of  water,  *and  an  apprqj^riation  of 
the  wsaAer  to.  the  purpose;  of  a  mill,  gives  such  a  right  U>  the 
stream,  in  its  whole  extent  above,  as  to  control  the  use  of  the 
waier,  so  as  to  prevent  a^y  aubsiequent  occupant  (r^ofa  ueiitg  (h 
detaining  the  water,  to  4fhe  least  icyury  or  prejudice  of  the  first 
occupant.  Unless  the  princi|)Je  thus  broadly  stated  can  be  sup- 
ported, tbe  plaintiff  must  fail  ip  the  present  action;  for  there  if 
po  color  for  charging  the  d^fejiidanits  with  having  diverted  the 
natural  course  of  the  stream,  or  uiuiecessarily  wastipg  the  water, 
or  waato^ly  detaining  it  longer  thap  was  reasonable  and  neces- 
sary for  their  own  machinerv  and  water  works ;  nor  is  there 
wy  pretence  that  tbe  plaintiff  had  been  so  loiig  in  tbe  previous 
use  and  enjc^ment  of  this  atream  of  water,  as  to  afford  the  pre- 
BttUM>Uon  of  a  ^*ant  of  the  sfime  beyond  the  bounds  of  his  own 
lana.  The  plaintiff's  right,  therefore,  if  any  legal  r^ht  exists, 
must  grow  out  of  the  mere  fact  of  his  having  first  erected  his 
mill.  To  give  such  an  extension  to  tbe  doctrine  of  occupancy, 
would  be  dangerous  and  pei^nicious  in  its  consequences.  The 
elements  bei|ig  for  general  and  public  use,  and  tbe  benefit  of 
them  appropriated  to  individMals,  by  occupancy  only,  this  occu- 
pancy must  be  regulated  and  guarded,  with  a  view  to  the  in- 
dividual  rights  of  all  who  may  have  an  interest  in  their  enjoy- 
ment ;  and  the  maxim  Sic  ntere  tuo,  ut  alienum  non  ladai,  must 
be  4ahen  and  construed  with  an  eye  to  the  natural  rights  of  alL 
Although  some  conflict  may  be  produced  in  the  use  and  enjoy** 
ment  of  such  rights,  it  capnot  be  considered,  in  judgment  of 
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Isw,  aa  infringement  of  the  right.  If  it  becomes  less  useful  to  new-york, 
one,  in  oonseqaeAce  of  the  enjoyment  by  another >  it  is  by  acci*-  J^[]f^ 
dent,  and  because  it  is  dependent  on  the  exercise  of  the  equal 
rights  of  others*  Many  general  and  public  considerations  might 
be  resorted  to,  to  enforce  and  establish  this  doctrine.  But  I 
think  this  question  falls  within  the  principles  fully  recognized  by 
this  Court  in  the  case  of  Palmer  y.  Mulligan^  (3  Cainesy  313.) 
Though  there  was  a  difference  of  opinion  on  the  bench,  as  to 
the  result  of  the  motion  in  that  case,  yet  this  difference  did  not, 
in  any  measure,  turn  on  the  question  presented  by  this  case. 
Spencer^  J.,  said,  the  act  of  erecting  a  dam  by  the  defendant 
was  a  lawful  act ;  and  though,  in  its  consequences,  slightly  inju- 
rious to  the  plaintiUfs,  *they  were  remediless:  it  was  damnum  [•SIQ  J 
absque  injuria.  The  erection  of  dams  on  all  rivers  is  injurious, 
in  some  degree,  to  those  who  have  mills  on  the  same  streams 
below,  in  withholding  the  water ;  yet  this  had  never  been  sup- 
posed to  afibrd  a  ground  of.action^  Livingston,  J.,  said,  each 
one  had  an  equal  right  to  build  his  mill,  and  the  enjoyment  of 
it  ought  not  to  be  restrained,  because  of  some  triffing  inconve- 
nience to  the  other;  and  he  utterly  rejected  the  doctrine,  that 
the  person  erecting  the  first  mill  thereby  acquired  any  superior 
rights.  Were  the  law,  he  observes,  to  regard  little  incon- 
veniences of  this  nature,  he  who  could  first  build  a  dam  or  mill 
on  any  public  river  would  acquire  an  exclusive  right,  at  least  for 
some  distance ;  for  a  second  dam  Could  not  be  built,  unless  at 
a  considerable  distance,  without  producing  some  mischief  or 
detriment  to  the  owner  of  the  first.  Here  the  principle  on 
which  the  plaintifT  rests  is  directly  met,  and  treated  as  leading  . 
to  extravagant  consequences,  altogether  inadmissible. 

Althou^  I  diflered  from  the  opinion  of  the  Court  in  that 
<^ase,  it  was  upon  the  ground  that  the  plaintiff  had  acquired  a 
superior  right  by  a  prior  enjoyment  of  the  water,  in  a  particular 
tnanner,  for  forty  years,  which  was  sufficient  to  raise  the  pre- 
sumption of  a  grant;  and  the  chief  justice,  who  also  dissented 
fr<)m  the  majority  of  the  Court,  rejected  the  doctrine  set  up  by 
the  plaintifT  in  this  case.  Many  cases,  said  he,  may  be  sup- 
posed; which  would  be  damnum  absque  injuria ;  such  as  the  in- 
sensible evaporation  and  decrease  of  the  Water  by  dams,  or  the 
6ccasiona]  increase  or  decrease  of  the  velocity  of  the  current, 
and  the  quantum  of  water  below.  Many  such  circumstances 
may  be  inevitable  from  th^  establishment  of  one  dam  above 
another  upon  the  same  stream.  I  have  been  thus  particular  i  n  no- 
tScitig  the  several  opinions  in  this  case,  because,  if  the  principles 
which  seem  there  to  be  taken  for  granted  by  the  whole  Court, 
are  well  founded,  they  are  in  direct  hostility  to  the  plaintiff's 
right  of  action.  There  is  no  ground,  in  point  of  fact,  if  that 
co\lId  make  any  difference  in  the  principle,  for  aDeging  that 
there  was  no  natural  mill  seat  or  fall,  where  the  defendant's 
works  are  erected.    There  fa  enough  for  every  purpose  for  which 
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NEW-YORK;  the  defendants  have,  and  had,  a  bright  to  use  the  water.    The 
•^yjfj®-     Court  are,  accordingly,  of  opinion,  that  the  defendants  are  en- 

CoLD.li      ^tled  to  judgment.  .     ,     ,  .    , 

V.  Judgment  for  the  defendants. 

Elorbo. 


CoLDEN  against  Eldred. 

b  ^irirS  ^N  ERROR,  on  certiorari  to  a  justice's  Court. 
laie  of  beasts,  The  defendant  in  error  brought  an  action  of  trespass  in  the 
^^^'^^Mte'  ^^^^  below  against  the  plaintiff  in  error,  for  damage  done  to 
sess^rc.  V.  his  grain  by  the  sheep  of  the  latter.  The  plaintiff  below  proved 
L  'iM^HaMowi  ^^^  trespass  and  damages,  and  the  defendant  below  offered  proof 
not  taice  away  to  show,  that  the  sheep  had  been  distrained  and  impounded  by 
law  remedTy  ^^^  plaintiff:  the  evidence,  being  objected  to,  was  excluded  by 
action  of  tras-  the  justicc.    A  verdict  was  found  for  the  plaintiff  below. 

pass,  (b) 

damage/eoMant,  Per  Curiam.  The  only  question  in  this  case  is,  whether  the 
have^een  dis-  defendant  ouffht  not  to  have  been  permitted  to  prove  that  the 

trainedy  or  even     ,  it***!.  i        i»  ii/>        i* 

impounded,  the  shecp  had  been  distrained  and  impounded  for  the  same  trespass. 
wfiiratSsh  "^  '^^^  remedy,  by  distress,  given  by  the  statute,  is  cumulative, 
proceodinp  by  and  the  plaintiff  may,  if  he  pleases,  pursue  the  common  law 
wtilfaction  for  '^^^^y  by  action  of  trespass.  Had  the  plcdntiff  followed  up 
the  damage  his  remedy  by  distress,  according  to  the  provisions  of  the  statute, 
wwuJne?  *i2d  ^^  ^^^  ^'^^  merits  of  his  right  to  recover  been  tried,  it  would 
bring  the 'aeUon  havc  been  a  bar  to  the  action  of  trespass.     But  the  defendant's 

°^in*^M*action  ^^®^  ^^^  ^^^  8*^  ^^^  cnough.  The  distress  offered  to  have  been 
for  trespass  by  proved  docs  not  appear  to  have  been  followed  up  by  the  plain- 
S?*of  ^defence"  ^^^>  there  might  have  been  some  irregularity  which  rendered  it 
and  to  be  shown  necessarv  for  him  to  abandon  it ;  and  the  mere  distress,  or  even 
nnt,*^*ihat^*iho  inipounding,  if  relinOuished,  would  be  no  satisfaction  for  the 
fence  which  the  injury.  This  part  of  the  defence  was,  therefore,  properly  ex- 
Clwnd^o  keep  cl^d^d*  The  evidence  showed,  very  satisfactorily,  that  the 
m   repair  was  shccp  got  ovcr  that  part  of  the  fence  which  for  several  years 

f*#  00*1  1  ^^^  ^^^  ^^P^  "P  ^y  ^^^  defendant  as  his  part  of  the  *division 
I  *  J  fence ;  and  this  was  enough,  at  least,  prima  facie*  What  the 
situation  of  the  fence  was,  or  whether  there  were  any  rules  or 
regulations  of  the  town  on  the  subject,  does  not  appear.  It, 
however,  was  matter  of  defence,  ana  to  be  shown,  on  the  part 
of  the  defendant,  if  any  thing  existed  which  woul.d  excuse  the 
trespass.    The  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed. 

(a)  2  R.  R  517. 

(b)  Vide  Tunpitt  Co.  v,  C&oentry,  10  Jehu.  Rip.  389.    Almu  v.  Hwrrit,  6  U.  17A. 
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NKW-SrORIL 

May,  1818. 

HOYT   against   GeLSTON.  Rroxv4ir 

V. 

Haioht* 

THIS  cause,  (see  vol.  13.  p.  561 — 590.)  having  been  carried  where  a 
oy  writ  of  error  to  the  Supreme  Court  of  the  United  States,  t^^'^}  ev^ 
was  there  afBrmed,  with  damages  and  costs.  The  judgment  of  nn^^mm/a 
affirmance  was  rendered  on  the  27th  of  February  last,  and  the  judgment^ Oiis 
mandate  of  the  Supreme  Court  of  the  United  States  to  this  ed  by  the  Su' 
Court  was  presented  and  filed  the  first  day  of  the  term.  The  ^°^  ^*c;ii^- 
Court  above  awarded  the  interest  at  the  rate  of  six  per  cent. ;  stateg,  on  1 
and  a  question  now  arose,  on  the  taxation  of  costs,  whether  the  jj*  ih^'Couirt' 
interest  was  to  be  computed  to  the  first  day  of  this  term,  or  only  inurest  on  the 
to  the  27th  of  February,  when  the  judgment  of  affirmance  was  t^*"*^!*  "*" 
given,  there  being  no  direction,  in  tne  mandate  of  the  Supreme  the  lime^of^n- 
Court  of  the  United  States,  as  to  the  time  to  which  the  interest  ^®™ff  ^}^ 

,     .  ^     ,  '  judement  of  af* 

was  to  be  computed.  firawuce. 

Hoffman^  T.  A.  Emmet,  and  C.  Graham,  for  the  plaintiff. 

Baldvnn,  contra. 

Per  Curiam.  This  Court  cannot  pronounce  any  new  judg- 
ment in  this  case.  It  can  only  carry  into  effect  the  judgment 
of  the  Supreme  Court  of  the  United  States.  In  the  computa- 
tion of  interest,  therefore,  the  taxing  officer  must  not  go  beyond 
the  time  of  the  judgment  of  afiirmance,  that  being  *the  last  act  [  *  222  ] 
of  the  Court  above.  The  practice  in  this  respect,  in*  our  state  • 
Courts,  is  regulated  by  statute,  which  cannot  apply  to  this  case. 


Ryckman  and  another  against  Haight. 

THIS  was  an  action  of  assumpsit,  for  work  and  laoor,  and  The  piainiur 
materials  found,  and  goods  sold  and  delivered ;  and  the  declara-  partkuiaj!?  of 
tion  also  contained  the  usual  money  counts.  his  demand,  is 

not  obliged   to 
__«,-^,,^,,  ii..i  .  ftate  the  credits, 

B.  Haight,  for  the  defendant,  moved  forjudgment  as  in  case  or     paymenu 
of  nonpros,  on  the  ground  that  the  plaintiffs  had  not  furnished  SSfendanu  (a?* 
to  the  defendant  a  bill  of  the  particulars  of  their  demand,  pursu- 
ant to  the  order  of  the  recorder  of  Neio-TorJc,  for  that  purpose. 
{Fleurot  v,  Durand,  14  Johns.  Rep.  329.) 

Wilson,  contra,  read  an  affidavit,  stating  that  the  plidntiffs 
were  ready  to  deliver  to  the  defendant  a  bill  of  the  particulars 

(a)  Qay  ▼.  Ccary,  9  Cow.  Rep,  4i. 
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NEW-TORK,  of  their  demand ;  but  to  enable  them  to  state  the  credits  with 
^^^Jji^Jfif]^  accuracy,  they  had  applied  to  the  defendant  for  an  account  of 
Vak  DzvisH  ^^^  moneys  he  had  paid  to  them,  which  he  had  refused  to  give. 
V.  ^  He  stated,  on  the  authority  of  the  case  of  Adlitigton  v.  Ap- 

**  P^^^o^f  (2  Campb,  N,  P.  Cos.  410.)  that  unless  the  plaintifls 

could  also  state  the  credits,  so  as  to  show  the  precise  balance 
claimed  by  the  plaintiffs,  it  would  not  be  a  compliance  with  the 
judge's  order ;  yet  the  plaintifis  were  ready  to  give  the  particu- 
lars of  the  debit  side  of  their  account,  and  of  the  credits,  so  far 
as  they  were  known. 

Per  Curiam.  The  practice  of  this  Court  is  merely  to  compel 
the  plaintiff  to  specify  the  particulars  of  his  demand.  We  con- 
sider the  bill  of  particulars  as  an  amplification  of  the  counts  in 
the  declaration.  'The  defendant  must  know,  as  ^'ell  as  the 
I  *  223]  plaintiffs,  what  sums  he  has  paid,  and  *if  he  is  furnished  with 
the  debit  side  of  the  account,  he  can  readily  ascertain  the  bal- 
ance claimed. 

The  defendant  must  take  his  rule,  that  the  plaintiffs  fur- 
nish a  bill  of  the  particulars  of  their  demand,  exclusive  of 
credits  for  payments  by  the  defendants,  in  ten  days,  or  that 
a  judgment  of  non  pros  be  entered. 

Rule  accordingly. 


ibMMifa 


Van  Deusen  and  Van  Deusen   against  Van   Slyck 

and  Wife. 

In  acUons  fi>r      IN  ERROR  to  the  Court  of  Common  Pleas  of  the  county  of 
•even]  dSnd!  Montgomery. 

anis,  who  join      This  was  an  action  of  trespass  for  an  assault  and  battery, 

cenei^  ilaue,  if  brought  by  the  defendants  in  error  against  the  plaintiffs  in  error. 

ttiere  is  no  cvi-  to  which  the  defendants  pleaded  the  general  issue  jointly,  and 

onc'^of  i^de'  ^h^  causc  was  tried  at  the  June  term,  1817,  of  the  Court  below. 

gn^^anis,     the  At  the  trial,  after  the  plaintifTs  below  had  gone  through  with 

discharge   him  ^^^^^  evidence,  the  counsel  for  the  defendants  applied  to  the 

on  the  trial  that  Court  for  the  discharge  of  John  G.  VanDensen^  one  of  the 

aiits  may^bave  defendants,  on  the  ground  that  there  was  no  proof  against  him, 

*8    tesr***  °^  '^  order  to  give  thfe  other  defendant  the  benefit  of  his  testimony. 

1^        unony.  ipj^^  counscI  for  the  plaintiffs  objected  to  his  discharge,  that 

both  defendants  had  joined  in  pleading  the  general  issue ;  and 

the  Court,  for  this  reason,  decided  that  they  could  not  discharge 

this  defendant,  although    they  were  of   opinion  that  there 

was  no  testimony  against  him,  on  which  the  jury  could  jfind 

{:)   Schermerhom  v.  Schermerhom,  1   WendeW*  Rep.  119.     Bckim  V.  Taylor,  6 
Cowen'«  Rep.  313. 
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him  guilty.    The  defendants  excepted  to  the  opinion  of  the  new-YORK, 
Court,  and   a  verdict  having  been   found  for  the   plaintiffs     May,  1818. 

beloWy  the  bill  of  exceptions  was  removed  into  this  Court,  by  vaTdewm 
writ  of  error.  v. 

Vah  Sltcx. 

Conklin^  for  the  plaintifTs  in  error.  He  cited  BuUer^s  N*  P. 
285.  Phil.  L,  of  Ev.  61.  Broum  and  others  v.  Howard^  14 
Johns.  Rep,  119.     1  Saund.  107.  n.  ^. 

♦Cody,  contra.  [*2241 

Per  Curiam,  This  case  comes  before  the  Court  on  a  writ  of 
error  to  the  Common  Pleas  of  Montgomery  county.  It  was  an 
action  of  assault  and  battery;  and,  upon  the  trial,  no  evidence 
having  been  given  against  the  defendant,  John  G:  Van  Deusen^ 
application  was  made  to  the  Court  for  his  discharge,  that  he 
might  be  examined  as  a  witness  for  the  other  defendant.  The 
Court  admitted  that  there  was  no  testimony  against  him  upon 
which  he  could  be  found  guilty,  but  decided  "that  they  could  not 
discharge  him,  because  both  defendants  had  joined  in  one  plea. 
In  this  they  erred.  In  actions  for  torts  against  several,  although 
they  join  in  the  plea  of  not  guilty,  one  mav  be  found  guilty  and 
the  other  not  guilty.  The  rule  has  been  long  and  well  settled, 
in  such  actions,  that  where  there  is  no  evidence  agdnst  one  of 
the  defendants,  he  is  entitled  to  his  discharge,  and  may  be  ex- 
amined as  a  witness  for  the  other  defendants.  If  this  were  not 
allowed,  great  injustice  might  be  done  by  including  witnesses  in 
the  suit.  Tor  the  express  purpose  of  shutting  out  their  testimony. 
(2  Esp.  Dig.  364.  Phil  Ev.6\.  6  Bin.  316.  14  Johns. Rep. 
122.)     The  judgmept  must,  accordingly,  be  reversed. 

Judgment  reversed. 
Vol.  XV.  23  177 
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HEW-YORK, 

May,  1818. 

Hoj^^  Hoar  against  Clute,  by  Benson,  his  Guardian. 

T. 

m!^w  a'per.  ^^  ERROR,  on  certiorari  to  a  justiceVCourt. 
SOD  engages  to  The  defendant  in  error  brought  an  action  in  the  Court  below, 
ef^/°a*yew  ^^i'^st  the  plaintiff  in  error,  for  work  and  labor,  and  upon  an 
r*225  J  '  order  drawn  by  the  defendant  beloW,  in  favor  of  *lhe  plaintiff 
at  a  certain  below,  upon  Ann^  C,  Hoar,  dated  March  22d,  1817,  for  15 
wtao!e  Ume  ^  doUars.  The  plaintiff  below  proved  the  presentment  of  the 
on  leaving  bis  Order  to  the  drawer,  who  refused  to  pay  it,  and  that  the  pay- 
ST'^xpUuUon  ^^^^  ^^  afterwards  demanded  of  the  defendant,  who  refused, 
of  the  year,  it  alleging  that  the  plaintiff  had  run  away  or  left  his  service.  The 
t^  S^toS  defendant  produced  a  contract,  entered  into  between  the  de- 
away  withoat  fendant  and  the  plaintiff  and  his  father,  by  which  the  plaintiff 
fc^'ST^'h^  was  to  work  for  the  defendant  for  one  year,  at  120  dollars.  It 
a  draft! »  «>n-  appeared  that  the  plaintiff  began  to  work  some  time  in  Janua- 
^r^2?r^Sl  ^y  ^^  '®f^  *®  defendant  on  the  day  of  the  date  of  the  order ; 
which  was  not  but  whether  with  the  defendanf^s  consent,  or  not,  did  not  ap- 
©d  bv^Uie  draw-  P®*"" '  *^^  th^re  was  no  evidence  of  any  complaint  At  the  time, 
ee,  in  an  action  on  the  part  of  the  defendant^  on  account  of  his  leaving  him. 
Ss**"^^  ^l  The  jury  found  a  verdict  for  the  plaintiff  below,  for  the  amount 

gainst  the  draw-  of  the  Order. 

tr,   the     latter  ' 

cannot     defeat         _. 

the  recoTery  by      Per  Curiam.    The  judgment  must  be  affirmed.     It  was  in 

ori^af "^cSr.  P^^^^  ^J^a^  ^^^  plaintiff  had  labored  for  the  defendant  between 
tract  of  service,  two  and  three  months,  and  the  amount  recovered  was  not  more 
^^^An  order  not  ^^^  ^^  adequate  compensation,  according  to  the  rate  agreed^ 
negotiabio/  for  on  for  the  year.  The  contract,  it  is  true,  was  for  a  year,  but 
inoi£y^*"and  ^^^  circumstanccs  disclosed  by  the  evidence  afford  a  reasonable 
which 'has  not  presumption  that  such  contract  was  rescinded,  and  that  the 
accept^y  the  plaintiff  quitted  the  defendant's  service  with  his  consent.  The 
drawee,  is  not  a  order  for  the  fifteen  dollars  bears  date  the  very  day  on  which  he 
fingui^ent^f  ^^'^  ^^^  defendant,  and  no  complaint  appears  to  have  been  made 
a  orecedent  at  the  time.  There  was,  at  all  events,  a  consideration  for  the 
debt.  (A)  order,  and  it  must  be  considered  as  advanced  upon  the  plaintiff's 

wages,  and  not  having  been  accepted,  and  payment  having  been 
refused  by  the  defendant,  there  can  be  no  good  reason  why  he 
should  not  pay  it  (c\  It  could  not  be  considered  a  payment 
or  extinguishment  of  the  plaintiff's  demand:  it  was  not  negotia- 
ble, nor  had  it  been  paid  by  the  person  on  whom  it  was  drawn, 
so  that  the  defendant  could  not,  in  any  way,  be  exposed  to 
a  second  responsibiUty  for  the  same  demand. 

Judgment  affirmed 

{a)  Rapdye  r.  MacHe.  6  Caw.  Rep.  250. 
(b)  Vide  ^tgenol  t.  Van  Bockkelin,  7  Cow.  Rn.  670. 
(c)  Vide  Thorpe  v.  While  and  othere,  13  Johns.  Rep.  53. 
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NEW-YORK/ 
May,  1818. 

^Jackson,  ex  dem.  Miner  and  Miner,  against  Boneham.     jj^cxsoir 

V. 

THIS  was  an  action  of  ejectment  brought  to  recover  part  of  i^  M^acUon 
lot  No.  65,  in  the  former  township  of  Milton,  now  Geneva,  in  of  ejectment 
the  countj  of  Cayuga.  The  cause  was  tried  before  Mr.  J.  Spen-  ^^^f  %^ 
eer,  at  the  Cayuga  circuit,  in  June,  1817.  ifmer,thepiain- 

The  plaintiff  produced  in  evidence  an  exemplification  of  letters  ^;  "^J^^tUSJ 
patent,  dated  the  13th  of  September,  1790,  to  Moses  Minner,  issued  to  Mote* 
for  lot  No.  86,  in  the  township  of  Milton,  in  Montgomery  Jl^n  tteV^I 
county,  excepting  100  acres  out  of  the  south-east  corner  of  the  York  line  du- 
lot.  Esther  Miner  was  called  as  a  witness  on  the  nart  of  the  J?^^  ^^(^ 
plaintiff,  who  testified,  that  she  was  the  sister  of  Moses  Miner,  was  held  tiiat 
and  of  the  lessors  of  the  plaintiff,  and  that  Moses  Miner  was,  by  ^J^^^  ^ 
trade,  a  gunsmith,  and  lived  at  Stonington  in  Connecticut,  and  <ienc«  of  the 
about  the  year  1774  went  to  sea.  The  witness  ako  proved  a  ISwiie*nicniio«! 
letter  from  Miner  to  his  mother,  dated  at  Neuf-  York,  in  Septem-  ed  in  it;  and  as 
ier,.1776,  in  which  he  says  that  «  he  had  ffot  to  be  a  soldier."  iJeaMbT^thS 
She  heard,  in  1776,  that  he  was  with  the  New-Tork  troops,  but  was  any  man 
never  heard  of  him  again  until  fourteen  years  after  the  war,  !he*^\ajM^  o? 
when  she  was  told  that  he  had  been  killed ;  that  the  general  Mhmer,  the  va^ 
opinion  in  the  family  was,  that  be  was  dead,  and  that  he  always  ^Iderad'^^  ^ 
spelt  his  name  Minor  and  Miner,  and  not  Miwner.  The  testi-  jpere  misspeii- 
mony  as  to  the  death  of  Most^  and  his  being  with  the  New-  w^ich cmi?dnot 
York  troops,  was  objected  to  as  hearsay,  but  was  admitted  by  «flrect  the  iden- 
the  judge.  The  plamtiff  also  gave  in  evidence  a  sworn  copy  of  ion  and^djoot 
the  records  of  the  town  of  Stonington,  which  contained  the  »8^e  it  a  dia- 
date  of  the  marriage  of  the  parents  of  the.  lessors,  and  the  besideMhe^ 
time  of  the  birth  of  tbeir  children.  This  memorandum  was  ob-  fendant  claimed 
jected  to,  but  was  admitted  by  the  judge.  of  Ihe  name  rf 

The  defendant  gave  in  evidence  a  deed  for  the  premises  dated  ^^^'  Minor, 
August  29th,  1791,  from  Ebenezer  Minor,  describing  himself  i!![ro^  e^\i<me^ 
as  "  heir  at  law  to  the  estate  of  Moses  Minor,  deceased,  late*a  jj  mow,  was 
private  in  the  first  New-^York  regiment,  mariner,"  to  fVilliam  L  pc^"*  under 
Vredenburgh,  in  fee.  It  appeared  from  the  testimony  of  Esther  whomtheiesson 
Miner,  that  she  and  the  plaintiff's  lessors  were  the  only  survi-  ^  Hearsay  is 
ving  heirs  of  Moses  Miner;  and  it  *was  admitted,  that  if  the  [  *  227  ] 
plaintiff  was  entitled  to  recover,  the  defendant  ought  to  be  com-  admissible  as 
pensated  for  his  improvements.  A  verdict  was  taken  for  the  death°of  a  per- 
plaintiff,  subject  to  the  opinion  of  the  Court.  «»• 

«  a    register    of 

Richardson,  for  the  plaintiff.  marriages    and 

'  '^       ,  births,  kept   m 

the  records  of  a 

Foot,  contra.  He  cited  Jackson,  ex  dem. .  ShvUze,  v.  Croes,  ^"^p  »»  «^r 
18  Johns.  Rep.  518—583.  ^"^.^i  ^ 

ship. 

Thompson,  C3i.  J.,  delivered  the  opinion  of  the  Court.    The 

(«)  Jatkgon  r.  Cody,  9  Ccfio,  Rep,  140.    Jackion  v.  King,  5  -Cow.  Rep.  S37.    JaeiMon 
V.  A«,iNi<.314 
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NEW- YORK,  premises  in  question  are  a  part  of  lot  No.  86,  in  the  old  town* 
^^yjf^j^  ship  of  Miltany  and  are  claimed  by  the  lessors  of  the  plaintiff 
Jackson      Under  a  patent  to  Moses  Minncr^  bearing  date  the  13th  of  *Sep- 
V.  tember,  1790.     The  principal  question  in  the  case  is,  as  to  the 

BoHEHAM.  identity  of  the  soldier.  The  patent  is  prima  fade  evidence  of 
the  service,  as  a  soldier,  of  the  person  mentioned  in  the  patent ; 
and  where  there  appears  to  have  been  two  persons  of  the  same, 
or  nearly  the  same  name,  in  the  service,  it  is,  sometimes,  diffi- 
cult to  identify  the  patentee.  But  in  the  case  before  us,  the  only 
difficulty  appears  to  arise  from  the  name  being  spelled  Minner^ 
instead  of  Miner.  It  is  evident  that  the  soldier  under  whom 
the  lessors  claim  wrote  his  name  Miner;  and  if  it  had  been 
shown  that  there  had  been  in  the  army  any  man  by  the  name 
of  MinneTy  the  patent  would  be  deemed  to  have  issued  to  him ; 
but  nothing  of  that  kind  appearing,  it  must  be  considered  a 
mere  misspelling  of  the  name,  which  cannot  affect  the  identity 
of  the  person ;  nor  is  it  such  a  difference  in  the  spelhng  as  to 
make  it  a  distinct  name.  Besides,  the  defendant  himself  sets  up 
f  a  title  derived  from  a  soldier  by  the  name  of  Moses  Minor. 
The  grantor  in  the  deed  under  which  he  claims  describe^  him- 
self as  the  heir  at  law  of  Moses  Minor,  deceased,  late  a  private 
in  the  first  New^YorJc  regiment,  mariner.  And  the  evidence 
in  the  case  b  very  strong  to  show  that  this  is  the  same  person 
under  whom  the  lessors  derive  title.  It  appears,  by  the  testi- 
mony of  his  sister,  that  he  \bft.Stoningtony  in  ConnectiaUy  in  the 
J  ear  1774,  and  went  to  sea.  And  she  produced  a  letter  from 
im  to  his  mother,  dated  at  New^York,  in  September^  1775, 
[  *  228  ]  which  mentions  fthat  he  had  got  to  be  a  soldier,  (as  he  ex- 
pressed himself.)  Thus  it  appears  that  the  soldier  under  whom 
the  plaintiff  claims  went  to  sea  in  the  year  1774,  and  entered 
the  service  in  the  f^Jl  of  1775 ;  and  in  the  defendant's  deed  he 
is  described  as  a  mariner,  which  is  a  pretty  strong  circumstance 
Xo  show  that  both  parties  claim  under  the  same  person. 

The  hearsay  evidence  offered  and  objected  to,  of  Moses  Miner 
being  with  the  Neto-Tork  troops,  and  of  his  being  kiUed  in  the^ 
army,  was  admissible  for  the  purpose  of  showing  his  deaith,  and 
the  place  where  he  died,  but  would  not,  of  itself,  afford  any  ev- 
idence of  his  having  served  in  the  army  as  a  soldier  entitled  to 
bounty  land. 

We  do  not  perceive  any  objection  to  the  admission  of  a 
sworn  copy  of  the  records  of  the  town  of  Stonington,  as  evi- 
dence of  the  family  of  Moses  Miner.  But  this  was  unnecessary 
proof;  the  fact  was  sufficiently  established  by  his  sister,  Esther 
l^Ener.    From  her  testimony,  it  appears  that  the  lessor  of  the 

Slaintiffs  and  herself  are  the  only  surviving  heirs  of  her  brother 
loses.  They  are,  accordingly,  entitled  to  recover  two  thirds 
of  the  premises  in  question.  The  defendant  claims  under  a 
deed  from  Ebenezer  Mmar,  who  calls  himself  the  heir  at  law 
of  Moses  Minor;  but  there  is  no  evidence  of  that  fact,  nor  any 
thing  showing  who  Ebenezer  Minor  is. 
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It  was  admitted  on  the  trial,  that  if  the  plaintiff  had  a  right  new-york, 

to  recover,  the  defendant  was  entitled  to  compensation  for  nis  ^^^^ijlfi^, 
improvements.     The  plaintiff  must,  accordingly,  have  judgment       smith 
for  two  thirds  of  the  pretnises  in  question,  with  stay  of  execu-        ^  ▼• 
tion  until  the  improvements  have  been  paid  for,  pursuant  to 
Uie  act  in  such  case  made  and  provided. 

Judgment  for  the  plaintiff. 


JoifES. 


^Smith  against  Jones.  [  ♦  220  | 


The  Same  against  The  Same. 


IN  ERROR,  on  certiorari  to  a  justice's  Court.  i^ami    ^ 

The  defendant  in  error  brought  two  actions  in  the  Court  be-  Lure  demand! 
low,  against  the  plaintiff  in  error,  for  goods  sold  and  delivered,  *»?  «?»V»<*^  <'• 
&c.  The  defendant  pleaded,  and  also  produced  an  account  as  tiuet  parts,  and 
a  set-off.  The  evidence  on  the  trial  was  decidedly  in  favor  of  ^^  separate 
a  balance  against  the  plaintiff  below,  except  as  to  three  barreb  u,  oiran^entlre' 
of  pot  ashes,  which,  as  far  as  there  was  any  evidence  of  a  salej  cyni^act  of  sale 
appeared  all  to  have  been  sold  at  one  time ;  yet  the  plaintiff  in  cannoimaintaiu 
one  action  claimed  for  one  barrel  only,  and  for  the  residue  in  *[J^  ^l^l[  ^ 
the  other.  The  only  evidence  6f  the  sale  was  the  confession  g^^^oid,  and 
of  the  defendant,  made  five  or  six  years  before  the  trial,  but  J"**'**®'Ju  ^^ 
who,  at  the  same  time  that  he  admitted  the  purchase,  alleged  (aV]"°  erpan. 
that  he  had  paid  for  the  ashes,  and  agreed  that  if  his  son  John  ^^^^^^^^^ 
did  not  swear  that  they  had  been  paid  for,  he  would  pay  for  that  he  had  pur- 
them.  The  plaintiff  had  spoken  to  the  defendant's  son  JoAn,  ^^  ^^  jj^ 
who  had  since  died,  on  the  subject,  and  he  replied  that  he  could  ^ki'for^them, 
swear  that  all  the  ashes  had  been  paid  for.  It  was  proved  that  the  j^  "^entiiic  ^'Se 
plaintiff  below  had,  on  some  occasion,  declared,  that  if  the  de-  piainUflr  to  re- 
fendant's  son  John  was  dead,  he  could  get  pay  for  the  three  5on%/[jje*rif " 
barrels  of  ashes.  Verdicts  were  found  for  the  plaintiff  below,  in  **°  **'  *'*"* 
both  causes. 

Per  Curiam.  The  only  matter  in  question,  in  these  causes, 
is  the  three  barrels  of  pot  ashes.  There  is  no  pretence,  from  any 
part  of  the  evidence,  that  these  ashes  were  sold  at  different 
times,  or  in  different  parcels;  but  the  natural  and  necessary 
conclusion  to  be  drawn  from  the  evidence  is,  that  it  was 
an  entire  contract  for  the  ^whole  quantity ;  and  yet  the  plain- 
tiff has  set  up  and  divided  this  entire  demand  into  separate 
suits,  which,  of  itself,  would  be  a  fatal  objection  to  the  judg- 
ments.    But,  independent  of  this,  there  was  no  proof  to  sustain 

{a)  Vide  PhiUtnt  v.  Benek.  ISVbAnt.  Rep.  136.  Butler  v.  Wright,  2  WenJelPs  Rep. 
SR9.  Miller  v.  Cogfiri,  1  ML  4S7.  Cormell  v.  Cook,  7  Cow.  Rep.  310.  Fcarington  v. 
SmWif  infra.  432. 
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NEW-TORK,  the  recover  J.    The  same  testimony  that  jA-oved  the  sale,  proved 

J^*y^^^  also  the  payment.     •(3  Johns.  Rep.  427.     9  Johns.  Rep.  141.) 

Sill        Besides,  thie  great*  delay  on  the  part  of  the  plaintiff  in  bringing 

V.  these  actions,  casts  a  suspicion  on  the  claim ;  and  more  particu<- 

^^'^'        larly  as  he  waited  until  the  witness  was  dead,  from  whom  he 

himself  had  learnt,  that  he  could  swear  to  payment.     The 

judgments  must  be  reversed. 

Judgments  reversed. 


Sill  against  Rood. 

In  an  action  THIS  was  an  actiou  of  assumpsit  on  two  promissory  notes. 
SSte'^SJSirfS  The  defendant  pleaded  won  assumpsit,  with  notice  of  set-off,  for 
the  pnce  of  a  goods  sold,  work  and  labor,  money  had  and  received,  &.c.  The 
^dut  ^a?"  cause  was  tried  at  the  Onondaga  circuit,  before  Mr.  J.  Spencer. 
under  the  m-  At  the  trial,  the  plaintiff  havmg  proved  the  notes  in  question, 
dwelr^  S  *®  defendant  offered  to  show,  that  they  were  given  by  the  de- 
taie.  (a)  fendant  to  the  plaintiff  in  payment  for  a  shearing  machine,  and 

not^  ^^TJT'Z  *^^t'  »^  ^^^  ^^^  of  ^^^  «»'«»  ^^  plaintiff  falsely  represented  the 
the  laie  of  a  machine  to  be  of  great  value,  when,  in  fact,  it  was  worth  nothing, 
tenily''  ^re^  '^^^^  testimony  was  objected  to,  on  the  ground  that  it  was 
tented  by  the  not  admissible  under  the  plea  or  notice,  and  was  rejected  by  the 
^at  ^**  ^lae^  judge.  The  defendant  then  offered  to  prove  a  breach  of  war- 
when,  u  facti  ranty  as  to  the  value  and  utility  of  the  machine,  which  testi- 
wJuelti^^hou"  JMony  was  objecftd  to,  and  excluded  on  the  same  ground;  and 
consideraUon,  the  judgc  rulcd,  that  neither  the  fraud  nor  breach  of  warranty, 
•I   void.  although  they  went  to  take  away  the  plaintiff  *s  whole  cause  of 

action,  cdtild  be  given  in  evidence  under  the  plea  of  nan  assump- 
sit, without  notice.  A  verdict  was  found  for  the  plaintiff  for 
the  amount  of  the  notes,  and  the  defendant  now  moved  for  a 
new  trial. 

The  case  was  submitted  to  the  Court  without  argument,  on 
a  reference  to  authorities. 

[•231]  ^Per  Curiam.    The  only  question  in  this  case  is,  whetlier, 

under  the  plea  of  non  assumpsit,  if  is  competent  to  give  in  evi- 
dence that  the  note  was  fraudulently  procured,  or  that  it  was 
given  without  consideration.  The  evidence  offered,  and  which 
was  excluded,  was,  that  the  notes  in  question  were  given  in  pay- 
ment for  a  shearing  machine  sold  by  the  plaintiff  to  the  defend- 
ant ;  that  the  plaintiff  made  certain  representations  with  respect 
to  the  usefulness  of  the  machine,  which  were  utterly  false,  and 


la)  Vide  McAllister  v.  lUnb,  4  WendflPt  Rep.  483.      Burton  v.  Biewart,  3  Ibid.  236 
Gteason  v.  Clark,  9  Cow.  Rep.  57.     Hiih  v.  BanmsUr,  8  Cow.  Rep.  31.     Blade  v. 

rai»h -      -  -         -   -       -         -     _    .         -. 

ohnt. 
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Hal»ted/I  Ibid.  2SSL     Frosi  v.  EvereU,  6  Cow.  Rep,  497.     Beecker  v.  Vrooman,  13 
Johns.  Rep.  SOS.  , 


eral  ifsue)  though  Mun^eld^  Ch.  J.,  oeemed  to  think  that  it  miffht  he  admitted. 


if  the  neglijrence  was  so  ffreat  as  to  deprire  the  deiendani  of  all  benefit  from  th^ 
suit  In  Mais  v.  Bainbridge,  there  cited  by  Skepktrd,  arguendo,  Itotd  EUenhoT' 
ough  is  said  to  have  ruled,  that  in  an  action  for  freight  of  goods,  the  defendanl 
could  not  give  in  evidence  the  injury  the  goods  had  sustained  by  bad  stow^[<( 
but  must  resort  to  his  cross  action.  There  can  be  no  doubt,  that  if  admissible  tt 
all  as  a  defence,  it  may  be  made  under  the  general  |pue  in  assumpsit ;  but  the 
difficulty  is,  that  by  admitting  such  a  defence,  the  plaintiff  may,  in  some  cases,  U 
taken  by  surprise,  contrary  to  the  just  principle  ot  pleading ,  which  requires  tha^ 
the  facts  on  which  the  party  relies  should  be  stated  so  as  to  apprize  the  opposite 
party  of  what  is  meant  to  be  proved,  in  order  thai  he  may  be  prepared  to  answer 
or  contest  it.  (1  CkiUy,  PL  215.  472.)  In  Basten  v.  ButUr,  (7  East,  479.)  which 
was  an  action  for  work  and  labor,  &c.,  Lord  EUenbarough  seemed  to  think  thai 
there  was  a  distinction  between  an  action  for  a  specific  sum  agreed  on,  and 
where  the  plaintiff  proceeded  on  a  quantum  meruit ;  that  in  the  latter  case, 
the  plaintiff  must  come  prepared  to  prove  that  he  has  not  only  done  tlie 
work,  but  that  he  ought  to  have  so  much  for  it,  and,  therefore,  could  not  be  sur- 
prised by  such  a  defence.  But  Lavartnce,  J.,  thought  that,  even  in  the  first  case, 
the  defendant  ought  to  be  let  into  the  defence,  if  be  had  given  the  plaintiff  notice 
that  he  meant  to  dispute  the  goodness  or  value  of  the  work  done.  And  Le  Blanc, 
J.,  was  of  opinion,  that,  in  either  case,  the  plaintiff  ou^ht  to  come  prepared  to  show 
that  he  had  done  his  work  properly,  according  to  his  contract.  In  Famstoorth 
V.  Garrard,  (1  Campb.  Jf.  Pf  Rep.  38.)  Lord  El'enborough  said,  there  had  been 
considerable  doubt  on  this  point,  ana  that  he  had  ruleain  deference  to  the  au- 
thority of  Mr.  J.  BuUer,  Hf  East,  480,  481,  notes,)  but  having  sincp  conferred 
with  the  judges,  he  consiaered  the  correct  rule  to  be,  that  if  mere  has  been  no 
beneficial  service,  there  should  be  no  pay ;  but  if  some  benefit  has  been  derived, 
though  not  to  the  extent  expected,  it  snould  ^  to  the  amount  of  the  plaintiff's 
demand,  leaving  the  defendant  to  his  action  for  negligence.  In  Fisher  v. 
Simuda,  (1  Campb,  JV.  P.  Rep.  190.)  which  was  an  action  by  a  buyer  against  the 
purchaser,  to  recover  damaees  for  the  bad  qualitv  of  the  article  sold  as 
sonnd  and  good,  and  who  haa  been  sued  for  the  price  by  the  seller,  and  made  no 
defence,  but  suffered  judgment  to  pass  by  default,  Lord  Ellenborough  siid  the 
plaintiff  ought  to  have  made  his  defence  in  the  original  action,  and  given  in 
evidence  the  bad  quality  of  the  article  supplied,  either  in  answer  to  the  whole 
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that  known  to  him  at  the  time ;  and  that  the  machine  wafi,  ij^  new- YORK, 
fact,  worth  nothing,  and  totally  useless.  Thia  evidence  wa?  vJ^^i^li-^L^ 
overruled,  on  the  ground  that  a  special  plea  or  notice  under  the  g^^^ 
general  issue  was  necessary  in  order  to  let  in  such  defence.  ^j. 
The  cases  on  this  subject  do  not  seem  to  warrant  so  rigid  a  rule. 
The  rule,  as  laid  down  by  Chitty,  (1  Chitty,  PL  472.)  and  which 
is  sanctioned  by  adjudged  cases,  is,  that  under  the  general  issue 
of  non  assttmpsit,  any  matter  may  be  given  in  evidence  which 
shows  that  the  platntifT  never  had  cause  of  action;  and  that 
under  that  plea  most  matters  in  discharge  of  the  action,  which 
show  that,  at  the  time  of  the  commencement  of  the  suit,  the 
plaintiff  had  no  subsisting  cause  of  action,  may  be  taken  ad- 
vantage of  under  the. general  issue.  This  rule  h^  been  ex- 
pressly sanctioned  by  the  Court  in  the  case  of  Wilt  v.  OgdeUj 
(13  Johns,  Rep.  56.)  If  the  note^  in  question  \vece  procured 
upon  such  fraudulent  representations,  they  were  utterly  void, 
and  without  consideration,  and  there  never  was  any  cause  of 
action.  The  case  of  Rimyan  v.  Nichols^  (1 1  Johns,  J^^ep,  547.) 
was  not  like  the  present :  the  defence  there  set  up  wa9  consid- 
ered as  going  only  to  reduce  thean^ount  of  the  plaintiff's  claim, 
and  not  to  destroy  the  cause  of  action  entirely,  (a)    It  was  a 
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msw-TORK,  case  peculiar  in  its  circumstances,  and  *cannot  be  considered  as 

^/JjJjJfJ^  establishing  any  general  rule.  .  The  verdict  must  be  set  aside, 

Wariixr     ^^^  ^  ^^^  ^•'^^  awarded,  with  costs,  to  abide   the  event  of 

V.  the  suit. 

^°°'-  New  trial  granted. 


[  *  233  ]  •Warner  against  Booge, 

^  Where  a  par-  IN  ERROR,  on  Certiorari  to  a  justice's  Court, 
corned  ^titled  The  return,  which  was  very  obscure,  to  the  certiorari  in  this 
to  costs  from  Uie  casc,  stated,  that  the  ground  of  the  action  of  the  defendant  in 
^^oppou^^i.  error,  was  a  bill  of  costs  for.  resisting  a  motion  for  judgment. 
moUoji,who(Uie  as  in  casc  of  nonsuit,  in  this  Court,  in  the  case  oi  Booge  v. 
b^  taxe3f  Warner,  taxed  by  the  recorder  of  Hudson  at  27  dollars  and  6 
Sr^n****^  cents.  The  return  further,  stated,  that  the  defendant  below, 
promise  '  b  ^^  plaintiff  in  error,  undertook  and  promised  to  pay  the  bill, 
foiwded  on  and  promised  to  confess  a  judgment  for  tlie  amount.  The  jus- 
sidenS^D,  ^jSS  ticc  gave  judgment  for  the  pkSntiff  below  for  25  dollars. 

wOj  support  an 

Per  Curiam.  The  only  error  alleged  as  a  ground  for  rever 
sing  this  judgment,  is  the  want  of  consideration  to  support  the 
promise.  If  the  defendant  in  the  Court  below  was  a  stranger 
to  the  suit  in  which  these  costs  accrued,  the  objection  would  be 
well  taken ;  but  he  appears  to  be  a  party  in  the  cause,  and  we 
must  take  the  promise  proved,  to  have  been  made  in  reference 
to  the  very  bill  in  question.  The  return  stated,  that  it  was 
proved  that  the  defendant  did  undertake  and  promise  to  pay  the 
bill.  This  was  an  admission  that  the  costs  were  properly  taxed 
against  him,  and  he  being  a  party  in  the  suit,  there  was  a  suffi- 
cient consideration  to  support  the  promise. 

Judgment  affirmed. 

demand,  or  in  abatement  of  the  damages.  That  where  there  is  an  opportunity 
to  do  final  and  complete  justice  between  the  parties,  there  ought  not  to  be  a 
second,  or  cross  suit.  (£t  vide  Dickson  v.  Cl{fion,  2  WiU.  310.  Brown  ▼.  £)<irM, 
Duffet  ▼.  JameSf  King  v.  Barton,  Cormach  ▼.  GiUis,  cited  7  Term  Rep.  480,  481. 
and  notes,  and  1  Campb.  40.  notes.  Beerker  v.  V^roovum,  13  Johns.  Rtp.  302. 
Jones  Y.  Oeritenf  8  Johns.  JSqv.  453.     Grant  t.  Button^  lAJoItns,  Rtp.  377  ) 
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•Jackson,  ex  dem.  Brown  and  others,  against  M^Vey.  ^^"jI^I^^^^ 

V, 

THIS  was  an  action  of  ejectment  for  the  recovery  of  lands     wheT'a 
in  the  town  of  WaUkill,  in  the  county  of  Orange,    The  cause  son  actin/iifS- 
was  tried  before  Mr.  J.  Plait,  at  the  Orans-e  circuit,  in  Sevtem-  ^^^^^}^  *»nJ  5» 

,  '  p  J  r  executor,    a:i<l. 

oer,  iolO.  consislentlywitb 

The  lessors  of  the  plaintiff  claimed  as  the  children  and  heirs  **eraliis  wioScr 
at  law  of  William  Brown,  deceased,  who  was  the  son  of  John  to  enter  upon 
Brown,  deceased,  and  produced  a  deed  of  quitclaim,  in  fee,  i^*d  ^*^o?thi^c 
from  John  Brown  to  William  Brown,  for  the  premises  in  ques-  who' claim  un- 
tion,  dated  the  13th  of  February,  1801.     A  witness  on  the  part  l!f  J!^'?!  ^^^'^^ 

/•I         I   •      •/«•  11  ■»   I       »•»  •      1  •    i«i«    •  1   •         1   n[*ainlain  an  ac* 

of  the  plaintiii  stated  that  John  Brown,  m  his  lifetime,  claimed  tion  of  eject- 
the  land  as  owner  thereof,  as  the  witness  supposed,  because  he  Slch\cnaufand 
threatened  to  prosecute  any  person  trespassing  on  it,  and  did  his  declarations, 
prosecute  some  persons ;  that  Daniel  At  Vey,  the  father  of  the  f^,j"^^^is  own 
defendant,  entered  on  the  land  about  six-and- twenty  years  be-  n^ht,  are  inad- 
fore  the  trial,  by  permission  of  John  Brown,  and  built  a  house  Ul!!f '«!?  ![I„*"r 
with  his  consent,  and  that  he  and  his  family  always  said  that  tion,as evidence 
they  held  the  land  under  John  Brown.     On  his  cross-examina-  ciwaSon"  befng 
tion,  the  witness  stated,  that  John  Broxun  was  the  executor  of  evidence    only 
Duncan  Brown,  his  father;  that  the  witness  understood  from  poJ^e^o!i!°^ 
John  Brown,  that  the  lands  in  question  had  been  sold  by  Duncan 
Brown  to  Duncan  Dove,  who  had  given  a  mortgage  to  secure 
the  purchase  money.     The  witness  further  stated,  that  John 
Brown  claimed  the  land  until  the  mortgage  was  paid ;  and  if 
not  paid,  as  the  witness  supposed,  he  claimed  the  land  as  his 
own ;  and  that  the  eldest  son  of  Duncan  Brovm  was  Daniel 
Brown^  who  died  long  before  the  revolutionary  war,  leaving  a 
son  and  ^veral  daughters.     The  counsel  for  the  plaintiff  then 
offered  to  prove,  by  other  witnesses,  that  John  Brown,  in  his 
lifetime,  both  belbre  and  after  the  entry  of  ]\T  Vey,  in  his  con- 
versations with  various  other  persons,  claimed  the  land  as  absolute 
owner.     This  testimony,  being  objected  to,  was  overruled  by  the 
judge.     A  mortgage  from  Duncan  Dove  to  Duncan  Brown  and 
his  heirs,  was  produced  on  the  part  of  the  plaintiff.     This  mort- 
gage was  of  200  *acres  of  land,  ipcluding  the  premises  in  ques-       [  •  235  ] 
tion,  and  was  dated  the  23d  of  March,  1753,  conditioned  for  the 
payment  of  80/.  on  the  22d  of  March  following,  with  interest. 
No  evidence  was  offered  on  the  part  of  the  defendant. 

The  judge  charged  the  jury,  that  if  they  believed,  from  the 
evidence,  that  John  Brown  entered  upon  the  land  as  executor 
of  his  father,  and,  as  such,  permitted  the  defendant's  father  to 
enter,  then  the  lessors  of  the  plaintiff  acquired  no  right  to  the 
land  by  crescent,  nor  by  the  conveyance  from  John  Brown,  and 
they  should  find  for  the  defendant.  But  if  they  believed  that 
John  Brown  leased  the  land,  as  proprietor,  they  should  find  for 
the  plaintiff.  The  jury  found  a  verdict  for  the  defendant,  which 
the  plaintiff  now  moved  to  set  aside,  and  for  a  new  trial. 
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NEW-YORK,  whilst  in  possession,  and  to  show  the  character  of  his  possesfloon, 
^^  !fi?'  ^  *^^^  declarations  as  to  the  title;  and  as  such  they  were  inadmis- 
sible.  The  motion  for  a  new  trial  must,  accordingly,  be  denied. 

Motion  refused. 


Low  against  Vrooman. 

Where  an  e-  IN  ERROR,  on  Certiorari  to  a  justice's  Court. 
i^*?ef"rred*by  '^^'^  ^^  ^^  actioH  of  ossumfsit  for  moncy  paid,  lud  out  and 
consent  of  the  expended,  brought  by  the  defendant  in  error  against  the  plain- 
fsu[d^'<JS*esiioS  ^'^  ™  error.  It  appeared  that  there  had  been  an  action  of  eject- 
surveyed,  it  was  ment  pending  in  this  Court  between  the  parties,  which,  by  con- 
party  ^suice^"!  ^^"^»  ^^  referred  to  surveyors,  it  being  a  mere  question  of 
\n%  tn  the  cause,  boundary.     Ou  the  survey,  one  Tenax  attended  as  a  chain-bearer, 

eicTCnics^  '^ai*!  ^'^^  ^"^^  ^^  plaintift*  below  for  his  services,  and  recovered  be- 

teudm^  the  sur-  tween  eight  and  nine  dollars,  for  the  one  half  of  which  this  ac- 

lo^^rccoter^h^  ^^^"  ^^  brought  against  the  defendant  below.     The  expenses 

of  these  expen-  wcrc  provcd  to  havc  been  necessary  and  proper,  and  that  the 

J^'  'll^"   ^*  plaintiff  below  having  succeeded  in  the  ejectment  suit,  the  costs 

therebeingsome'  Were  taxcd ;  but  thcsc  cxpcnses  were  struck  out  of  the  bill  by 

a^cemcnt^^thTi  ^^^  ^^mg  officcr,  and  the  bill  was  paid  by  the  defendant  below, 

they  should  be  There  was  no  positive  proof  that  the  survey  was  to  be  made  at 

Md"*su^"^Jx-  ^®  j^*"*  expense  of  the  parties,  and  Tenax  swore  that  he  con- 

penses       not  sidercd  the  plaintiff  below  as  his  employer.     One  of  the  referees 

K  ilwTwt  testified,  that  he  inferred  from  the  acts  of  the  parties  on  the 

lion  of  the  costs  survcy,  that  each  was  to  bear  an  equal  share  of  the  expenses, 

'"where^*  costs  ^^^  ^^  ^^^  ^^^  rccollect  to  havc  heard  from  either  any  explicit 
have  been,  upon  declaration  ou  the  subject;  that  on  the  survey  the  referees  were 
propeHy  stm^k  boardcd  part  of  the  time  by  the  plaintiff,  and  part  by  the  de- 
oui  of  the  bill,  fcndant.     The  justice  gave  judgement  for  the  plaintiff  below. 

the  remedy  of  J  es         j      o  r 

the  partjr  '•  ^y         ,»  • 

appeal  from  the  Per  Curiam.  The  reference  to  the  surveyors  was  by  mutual 
[  *  239  j  consent  of  the  parties,  and  the  costs  attending  the  *survey  were 
taxation,  ^^and  ^ot  such  as  could  be  taxcd  in  the  bill  of  costs,  without  some 
against  the  op-  spccial  agreement  on  the  subject.  The  evidence  on  the  ques- 
g^ite  party^  for  ^Jq^,  whether  the  expenses  were  to  be  borne  mutually  by  the 
which  w«reTe-  parties,  is  rather  doubtful,  but  such  a  conclusion  may  very  fairly 
jecied  be  drawn  from  the  circumstances  given  in  evidence,  and  it  was 

so  understood  by  one  of  the  surveyors.  It  was  an  expense  in- 
•  cuved  for  the  mutual  benefit  of  both,  and  it  is  just  and  equita- 
ble that  each  one  should  bear  his  proportion.  Had  this  been  a 
charge  which  might  have  been  taxed  against  the  losing  party, 
and  which  had  been  struck  out  of  the  bill  of  costs  improperly, 
the  remedy  ought  to  have  been  by  appeal  from  the  taxation ; 
but  not  being  such  a  charge,  there  is  no  remedy,  except  by  ac- 
188 
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uon.     We  cannot  see  that  any  principle  of  law  has  been  viola-  new-yorh.. 
ted ;   and  the  real  and  substantial  justice  of  the  case  being  in     *^^'  ^^^^ 

support  of  the  judgment,  it  must  be  affirmed.  ^""^R^^iir^ 


Judgment  affirmed,  (a) 

j[a)  If  no  directions  are  given  respeeting  the  costa  of  an  award,  they  are  to  be 
pud  by  both  parties  equally.    Gt09e  ▼.  Cat^  I  Tamnt,  165. 


V. 

Cook. 


Irvine  against  Cook. 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  improper  ev- 

This  was  an  action  brought  by  the  defendant  in  error  to  re-  Jo  ^XS!^""! 
cover  from  the  plaintiff  in  error  a  balance  due  to  him  on  the  be  given  b  ibe 
sale  of  a  mare.    The  defence  set  up  was  payment  made  by  the  ]l,7;^°^S5iough 
note  of  one  Crawford;  to  repel  which,  the  plain  tiff  below  offered  they  ar^  aficr- 
to  prove  the  insolvency  of  Crawford^  by  what  one  Reuben  Smith  ^^  disregard  ^tl- 
had  said.     This  testimony  was  objected  to  by  the  defendant  \(*) 
below,  and  the  objection  was  overruled,  but  the  testimony  was 
not  admitted  to  the  jury  as  evidence.     A  verdict  was  found  for 
the  plaintiff  below. 

• 
•Per  Owriam.  The  only  objection  to  this  return  relates  to  the  [  *  240 1 
testimony  offered  of  what  Reuben  Smith  had  said  as  to  the  in- 
solvency of  Crawford.  The  hearsay  evidence  of  what  Smith 
had  said  was  certainly  inadmissible.  It  was  objected  to,  and 
the  justice  says  that  he  overruled  the  objection :  by  this  he  must 
mean  that  he  received  the  evidence ;  but  he  says  that  the  testi 
mony  was  not  admitted  to  the  jury  as  evidence.  If  the  return  is 
to  be  understood,  as  we  think  it  must,. that  the  justice  admitted 
the  evidence  to  be  given  to  himself,  but  that  he  did  not  allow  the 
jury  to  consider  it  as  evidence,  it  was  improper.  3uch  a  prac- 
tice would  be  dangerous  in  its  consequences,  as  the  evidence  is 
given  in  the  ra'esence  and  hearing  of  the  jury.  This  ]K>int  was 
decided  in  Haswell  v.  Bussing,  (10  Johns,  ilep.  128.)  The 
Court  say  that  it  would  lead  to  great  abuse,  if  a  justice  were  al- 
lowed to  admit  a  witness  to  testify  d^  bene  esse,  and  to  say  that 
he  afterwards  disregarded  the  evidence.  The  judgment  must, 
accordingly,  be  reversed. 

Judgment  reversed. 

(a)  FenJeUL  v.  Carpender,  13  Johns,  Rep.  350.     ThUtU  v.  Hunt,  t  Cowen,  436. 
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Herrick 

whithet  Herrick  against  Whitney  and  others. 

There  is  a  THIS  wks  an  action  of  asstunpsify  on  a  promissory  note,  dated 
IJi!S*"?ii  the  March  6th,  181 6,  payable  in  six  months,  to  John  Fitch,  or  bearer, 
inuufer  of  ev-  and  executcd  by  the  defendants.  The  cause  was  tried  before 
r,«tnij;»e?I'*?hlrt  Mr.  J.  PlaU,  at  the  Oneida  circuit. 

it  is  not  forged:  Fttch  was  Called  by  the  plaintiff  as  a  witness  to  prove  the  ez- 
payeeoTanotais  ^cution  of  the  notc  by  the  defendants,  and  stated  that  he  trans- 
Dot  a  competent  ferred  -the  note  to  one  Cummings  in  payment  for  a  pair  of 
boiderfinanac-  horses,  but  at  the  risk  of  CummingSy  as  to  the  solvency  of  the 
tton  against  the  makers,  and  that  he  had  no  interest  in  the  suit.  The  defend- 
ihe  holder  took  ^^^^  counscI  objected  to  the  competency  of  the  witness;  the 
it  at  his  own  judge,  howevcr,  admitted  him.  A  verdict  was  taken  against 
solvency  of  the  ^hc  defendant,  Whitney,  for  the  amount  of  the  note,  subject  to 
maker  J  the  pay-  the  Opinion  of  the  Court,  and  in  favor  of  the  other  defendants. 

ee  havmsra  di-»*.  jj.i_'r* 

rect  interest  to  who  Were  proved  to  be  infants. 

[  *24l  ]  ^he  case  was  submitted  to  the  Court  without  argument. 

char^  the  ma- 

protm^ht^f      P^r  Curiam.    The  witness  was  responsible  upon  an  implied 

a||;ainst  his  im-  warranty  that  the  note  was  not  forged.     He,  therefore,  had  a 

\t)    ^■''*"^^'  direct  interest  in  establishing  the  fact  which  he  was  called  to 

prove  ;  for,  by  obtaining  a  verdict  for  the  plaintiff,  on  the  plea 

of  non  assumpsit,  he  protected  himself  against  his  own  warranty. 

Judgment  for  the  defendants,  (a) 

(a)  A  forged  note  is  not  payment  of  goods  sold,  and  the  seller  may  treat  it  as 
k  nullity  I  and  bring' his  action  on  the  original  contract.  (Markle  v.  Hatfidd.  2 
Johns,  Rep.  445.)  The  vendor  of  a  chattel,  being  liable  to  the  vendee  on  the 
implied  warranty  of  title,  is  not  a  competent  witness  in  an  action  against  the 
vendee  by  a  person  claiming  it  {Heermajice  v.  Vemoyy  6  Johns,  Rep.  5.)  For 
the  same  reason,  the  grantor  of  land,  with  warranty,  express  or  implied,  is  inad> 
missible  in  support  of  his  grantee's  title.  {Jacks&n  and  Caldwell  v.  HaUenback, 
2  Johns.  Rep.  3&1.  Swtfi  v.  Dean,  6  Johns.  Rep.  523.  Smith  ▼.  Chambers,  4  Esp, 
Rep.  164.) 

ib)  Vide  Barrett  v.  Snoden,  5  WendeWs  Rep.  181.  Baskins  v.  Vinson,  6  Cow.  Kep. 
471.  Murrtm  v.  Jtidah,  Id.  484.  Shtwer  y.  EhU,  16  Jolms.  R>:p,  901.  WilUams  ▼. 
Mathetoe,  3  Cow.  Rep.  252. 
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Breed  against  Cook  and  Cadwell.  v. 

^^  Cook. 

• 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  Where,  on  u« 

The  defendants  in  error  brought  an  action  in  the  Court  be-  \hev^^^ 
low  against  the  plaintifTin  error,  for  part  of  the  price  of  a  horse  Hvers  to  ttM 
sold  by  them  to  him.  The  price  of  the  horse  was  65-  dollars ;  prom?MonrnSo 
in  part  payment  for  which  the  defendant  below  delivered  to  the  ^f  a  third  paf^ 
plaintifis  a  promissory  note  for  23  dollars,  drawn  by  one  Fill-  refiises**to**  m 
more^  payable  in  six  months,  to  the  defendant  or  bearer.  When  dorse,  it  is  to  be 
the  note  became  due,  Fillmore  was  utterly  insolvent.  ^JSieniJ    and 

It  was  proved,  on  the  part  of  the  defendant  below,  that  at  the  ^^  vendor  can- 
time  ol  the  sale  of  the  horse,  the  plaintiffs  requested  him  to  en-  Jl^gon  leT  tha 
dorse  the  note ;  this  he  refused  to  do,  and  stated  that  the  maker  ^«»*^^»  "°**" 
of  the  note  was  as  well  known  to  the  plaintiffs  as  to  him ;  and  forgY^d^or  th^ 
that  the  plaintiffs,  after  inquiring  into  the  solvency  of  the  maker,  "^  fr»"<*  or 
finally  agreed  to  take  the  note  %vithout  endorsement.  The  jus-  Sonon'w«°part 
tice  decided,  that  the  plaintiffs  *below  not  having  made  any  [  *  242  ] 
special  contract  to  take  the  note  at  their  own  risk,  the  de-  "^*Vil*J?^j!^ 
fendant  was  liable  for  the  amount  of  it,  and  rendered  judg-  [a)^  *  ^ 
ment  accordingly. 

Per  Curiam.  The  justice  erred.  Admitting  the  rule  of  law 
to  be  as  he  apprehended,  yet  he  clearly  misapplied  it ;  for  the 
evidence  in  this  case  showed  very  satisfactorily  that  the  vendors 
agreed  to  take  the  note  at  their  own  risk.  The  purchaser  told 
them  expressly  that  he  would  not  endorse  it,  and  there  is  no 
pretence  of  fraud.  The  decision  in  the  case  of  Whitheck  v. 
Van  Ness,  (11  Johm.  Ucp.  409.)  gives  the  true  rule  on  this 
point,  which  is,  that  if  a  vendor  of  goods  receive  from  the 
purchaser  the  note  of  a  third  person,  at  the  time  of  the  sale, 
(si^h  note  not  being  forged,  and  there  being  no  fraud  or  mis- 
r^presentation-on  the  part  of  the  purchaser,  as  to  the  solvency 
of  the  maker,)  it  is  deemed  to  have  been  accepted  by  the  ven- 
dor, in  payment  and  satisfaction,  unless  the  contrary  be  ex- 
pressly proved. 

Judgment  reversed. 

(«)  BuUer  ▼.  Haight,  8  WendflPt  Rep,  535.  Ren  v.  Barker,  3  Cow.  Rep.  tn, 
Middm  r.  WkiOock/l  Id.  190.  Porter  r,  Taleott,  Id,  SB»,  Smiih  v.  Rogen,  IT  Jehu. 
Bep,yiD, 
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Gilbert  GiLBERT  Ogaimt  VaNDERPOOL  AND  BeEKMAN. 

V. 

Where  pr<H  ^^  ERROR,  on  Certiorari  to  a  justice's  Court, 
cess  u  issued  The  defendants  in  error  brought  an  action  in  the  Court  be- 
Cowt^^amSnsi  '^^  against  the  pluntifT  in  error,  who  was  an  attorney  of  this 
an  attorney  or  Court.  The  summons  was  issued  during  the  term  of  this 
»«lJed"**iuriSff  Court,  and  was  returnable  on  a  day  subsequent  to  the  last  day 
ibe  term  of  the  of  term.  On  the  return  of  the  summons,  the  parties  appeared, 
hc*"ir  m  alitor!  ^^^  ^^^  defendant  pleaded  that  he  was  an  attorney  of  the  Su- 
ney  or  counsel-  pren^  Court,  which  was  sitting  at  the  time  the  summons  was 
ant  my  t>^cad  ^^^^^^  ^^^  Served,  and  claimed  his  exemption  under  the  pro- 
his  privilege  in  viso  in  the  8th  section  of  the  act  concerning  costs,  (1  N.  JR. 
[  *  243  ]  'L.  345.)  (6J  which  takes  away  the  privilege  *of  an  attorney  or 
t^gh  Uiepr^  counsellor,  m  cases  of  debts  to  the  amount  of  2^  dollars, 
cess  was  return-  ^'uuless  it  shall  appear  that  the  Court  wherein  he  shall  be  such 
rad  onSc'icfra  ^^*o™ey  or  counsellor  shall  be  then  sitting."  The  justice 
(rt)  overruled  the   plea.     A  trial   was   then   had  on  the  general 

batemc^.  'in  *a  ^^^^^3  ^^^  'judgment  was  rendered  in  favor  of  tlie  plaintiffs 

juaUcc's  Court  beloW. 

Be<>d     not     be 

Terifi«!d  by  affi-  •  -.  ,  •  . 

davit.  Platt,  J.,  delivered  the  opinion  of  the  Court.    Two  questions 

are  presented  for  our  consideration  in  this  case:  1.  Whether 
the  defendant  below  was  entitled  to  exemption  from  this  suit 
upon  the  facts  stated  in  his  plea ;  and,  2.  Whether  the  justice 
was  bound  to  receive  or  notice  the  plea  in  abatement,  without 
affidavits  of  its  truth. 

On  the  first  question,  we  are  of  opinion  that,  according  to  the 
true  construction  of  the  8th  section  of  the  act  concerning  costs, 
an  attorney  or  counsellor  of  any  Court  of  record  is  exempt  from 
the  service  of  process  issued  out  of  a  justice's  Court,  during  the 
sitting  of  the  Court,  of  which  he  is  an  attorney  or  counsellor. 
The  term  of  such  Court  may  continue  until  the  day  before  the 
return  day  of  the  summons;  and  then  the  defendant  vfbuld 
have  only. one,  instead  of  six  days,  to  prepare  for  his  defence: 
the  legal  intendment  being  that  the  attorney  or  counsel  is  occu- 
pied exclusively  in  the  business  of  the  term  during  its  contin- 
uance. The  statute  has  modified  the  common  law  privilege, 
by  subjecting  attorneys  and  counsellors,  during  vacation,  to  the 
'jurisdiction  of  justices;  but  the  effect  of  the  proviso  is  to  leave 
them  completely  under  the  protection  of  their  common  law 
privileges  during  the  terms  of  their  Courts. 

On  the  second  question,  also,  the  opinion  of  the  Court  is  in 
favor  of  the  defendant  below.  The  23d  section  of  the  act  for 
the  amendment  of  the  '««?>  (1  N.  R.  L.  524.)  (c)  requiring  dilatory 
pleas  to  be  verified  by  affidavit,  is  expressly  made  applicable  to 


(a)  VanAlstine 
h)  S  R.  8.  290. 
(c)  2IL8.SS&. 


Van  AUHne  v.  Dearborn^  2  WenddP*  Rep  586. 
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Hubbard 
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Courts  of  record  only.  A  justice's  Court,  in  the  sense  of  that  NEW-YORK, 
statute,  is  not  a  Court  of  record.  The  statute  says,  "that  no  May»i8i8. 
dilatory  plea  shall  be  received  in  any  Court  of  record,  unless  the 
party  offering  such  plea  do,  by  affidavit,  prove  the  truth  thereof, 
&c."  This  is  said  in  reference  to  the  practice  of  all  Courts  of 
record  of  receiving  written  pleas,  in  vacation  or  in  term,  by  filing 
them  in  the  •clerk's  office,  and  has  no  reference  to  a  justice's 
Court,  where  the  pleadii^gs  are  generally  ore  tenus,  and  are  nevei 
requ'u-ed  to  be  in  writing,  and  where  the  pleadings  are  always 
in  open  Court.  That  a  defendant  might  make^  an  oral  plea  in 
abatement,  and  yet  be  required  to  verify  it  by  an  affidavit,  that 
is,  an  oath  in  writing,  was  never  intended  by  the  legislature.  A 
plea  in  abatement  in  a  justice's  Court,  like  every  other  plea, 
nmst  be  proved,  unless  admitted  ;  and  in  this  case  the  trial  and 
proof  of  all  disputed  facts  was  immediately  to  follow  the  plea. 
The  reason,  therefore,  for  requiring  an  affidavit  to  verify  a  dil-' 
atory  plea,  in  Courts  of  reftord,  does  not  apply  to  a  justice's 
Court.  In  the  one  case,  the  effect  of  a  plea  in  abatement,  if  friv- 
olous, is  to  delay  a  trial  on  the  merits,  for  a  term,  at  least :  in  the 
other  case,  the  plea  in  abatement,  and  the  plea  on  respondeas 
ouster^  are  all  tried  at  the  same  sitting.  Besides,  the  affidavit 
(if  any  were  necessary)  was  waived  in  this  case,  as  the  plaintiffs 
made  no  objection  to  the  plea  on  that  ground.  The  plaintiffs 
and  the  justice  seem  to  have  put  the  cause  on  the  single  point, 
that,  as  the  return  day  of  the  summons  was  after  the  term  of 
the  Sut>reme  Court,  the  attorney  was  amenable  to  the  justice's 
Court,  although  the  process  was  issued  and  served  during  the 
term.  On  that  point  the  justice  erred,  and  the  judgment  for 
the  plaintiffs  below  ought  to  be  reversed. 

Judgment  reversed 


f 


Hqbbard  against  Spencer. 


Where  a  caoM; 
in     a    justice's 


IN  ERROR,  on  certiorari  to  a  justice's  Court. 

The  defendant  m  error  brought  an  action  .of  debt  m  the  Court,  havins 
Court  below  against  the  plaintiff  in  error,  on  a  judgment  ren-  becnadjourncin 
dered  by  another  justice  in  favor  of  the  former  against  the  *lat-  ^^^^  V^^  ' 
ter.     MosSy  who  gave  the  judgment,  testified,  on  the  part  of  the  tinueJf,  by  the 


^aranre 


plaintiff  below,  that  Hubbard,  the  defendant  below,  had  been  "f"i:*P^"?i. 
brought  before  him  on  a  warrant  at  the  suit  of  Spencer ^  the  the  *^Bdjouni«J 
plaintiff:  that  the  cause  was  adjourned  until  the  30th  of  Decern^  ^^y^  ^^  ™«»"f 

*  '  J  than    a   month 

aAer,  a  person 
who  bad  been  authorized  by  the  defendant  to  appear  for  him  at  the  adjourned  day,  and  confess  judgment, 
came  before  the  justlre,  and  without  the  knowledge  of  the  defendant,  confessed  a  judgment  for  the  [dain- 
liff,  as  of  the  day  to  which  the  cause  was  adjoun^d,  it  was  held,  that  this  judgment  being  void,  the  de- 
fendant might  avaU  himself  of  the  irregularity  in  an  action  npon  it.  (a) 


Vol.  XV. 


(a)  Bdtiea  y.  SamMtt)/,  i  WtmitUt  Rtp.  608. 
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NEW- YORK,  Jer,  1815'on  which  day  neither  of  the  parties  appeared,  nor  any 
^JJJ^fJfJ^'  person  on  their  behalf;  that  in  February  next,  thereafter,  the 
HuBBAED     pl&intiff  appeared  before  him  as  of  the  day  to  which  the  cause 
v.^        had  been  adjourned;  that  one  Sherrill  was  introduced  as  a 
witness,  who  swore  that  previous  to  the  30th  of  Decembery 
Hubbardy  the  defendant,  authorized  him  to  confess  a  judgment 
in  favor  of  the  plaintiff,  at  the  time  to  which  the  cause  had  been 
adjourned;  that   Sherrill^  on  being  questioned,  said,  that  he 
thought  his  authority  to  confess  the  judgment  extended  to  the 
present  time,  and  that  he,  therefore,  confessed  a  judgment  before 
the  witness  for  17  dollars  and  88  cents,  with  costs,  and  that  the 
witness  entered  the  judgment  as  of  the  30th  of  December,  pre- 
cedijig.     This  was  the  only  testimony  given;  and  it  did  not 
appear  that  the  defendant  ever  had  any  knowledge  of  the  judg- 
ment before  Moss,  until  the  trial  in  this  cause.     The  justice 


\ 


who  tried  this  cause  gave  judgment  for  Spencer,  the  plain- 
tiff below,  for  the  amount  oi  the  judgment  before  Moss,  with 
costs. 


Platt,  J.,  delivered  the  opinion  of  the  Court.  The  suit  ori^- 
nally  instituted  before  Moss  was  unequivocally  discontinued  by 
the  non-appearance  of  the  plaintiff  in  that  suit,  on  the  30th  of 
December,  1815;  and  the  parties  then  stood  in  the  same  situa- 
tion as  if  it  never  had  existed.  According  to  the  testimony  of 
Moss  himself,  the  judgment  before  him  was  entered  nunc  yro  tunCj 
nearly  two  months  after  the  discontinuance  of  the  suit ;  and  the 
only  color  for  that  extraordinary  proceeding  was,  that  the  de- 
fendant had  authorized  his  attorney,  Sherrul,  to  appear  at  the 
adjourned  d&y,  and  confess  a  judgment  on  the  suit  then  pending, 
coupled  with  the  opinion  of  Sherrill,  that  a  power  to  confess  a 
judgment  at  the  aajourned  day,  was  sufficient  authority  to  con- 
fess a  judgment  in  February,  after  the  parties  were  out  of  Court, 
so  as  to  have  it  entered  as  of  the  30th  of  December,  preceding. 
I  think  such  a  proceeding  is  not  to  be  endured.  The  founda- 
tion of  this  suit  is  a  judgment  against  a  man  who  was  not  in 
[  *S4&1  Court,  *who  was  not  under  process  of\my  kind,  and  in  fact 
had  no  notice  of  the  proceeding  against  him.  Although  he  au- 
thorized Sherrill  to  confess  a  judgment  in  December,  non  con- 
stat, but  that  he  had  paid  the  debt,  or  had  a  good  defence  against 
the  claim  in  February  following.  It  is  against  the  first  principles 
of  justice  to  conclude  the  rights  of  a  person  by  a  proceeding  to 
which  he  was  not  privy,  and  against  which  he  had  no  opportunity 
of  defending  himself. 

The  only  question  is,  whether  we  can  notice  the  illegality  of 
that  proceeding  in  this  collateral  way.  In  my  opinion,  there  is 
ground  to  infer  a  fraudulent  connivance  between  the  plaintiff 
and  Sherrill,  who  confessed  the  judgment  before  Moss;  but 
I  am  also  of  opinion  that  Moss  had  no  jurisdiction  when 
he  received  the  plea  of  confession,  and,  therefore,  his  judg- 
ment, nunc  pro  tunc,  was  void.  The  justice  was  limited,  by 
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ttatttte,  to  a  certain  course  of  proceeding;  and  it  would  new-yorr 
be  preposterous  to  give  such  a  construction  to  the  statute  ^^^^JjJfJ^ . 
as  would  authorize  what  was  done  in  .this  instance.    It  must,      cahiff 
therefore,  be  regarded  as  a    proceeding  coram   nati  judice^  y. 

and  ?oid;  and  hence  it  follows  that  the  judgment  in  this  suit      ^v*^- 
has  no  foundation,  and  must  be  reversed. 

**  Judgment  reversed. 


Caniff  against  Mters. 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  Wbwe  a  pw 

The  plaintiff  in  error  brought  an  action  in  the  Court  below  Stop^nn  ^ 
against  the  defendant  in  error,  and  on  the  return  of  the  process,  ju^ce^  Cowt, 
one  Barnes  appeared  as  attorney  for  the  plaintiff.    The  defend-  ^    ^e^^teoH 
ant  objected  to  him,  and  demanded  his  authority;  on  which  i^nen  to  prove 
Barnes  produced  a  written  power,  purporting  to  be  signed  the^waT  u» 
and  sealed  by  the  plaintiff,  and  to  which  the  ottomev  was  lunMiC- («) 
the  only  subscribing  witness.    Barnes  offered  himself  as  a 
witness  to  prove  the  execution  of  it,  but  was  objected  *to      [  *  247  i 
by  the  defendant,  and  excluded  by  the  justice,  who  gave 
judgment  of  nonsuit,  in  which  he  included  all  the  costs  on 
both  sides. 

Per  Curiam*  As  between  the  plaintiff  and  defendant,  the 
attorney  was  a  competent  witness  to  prove  the  authority  to  him- 
self to  appear  as  attorney  in  the  suit.  He  acquired  no  right  to 
costs  in  consequence  of  swearing  to  the  execution  of  the  pow^r, 
and,  therefore,  had  no  interest.  The  justice  also  erred  in  giving 
judgment  against  the  plaintiff  for  his  own  costs. 

Judgment  reversed,  (b) 

M  Gaui  y,  Oroat,  I  Comen,  119.    TuUock  r,  CwmingkaM,  JH^ftX,    Fixlif  t,  BrntH, 
{ji)  Vide  JHmmmerm€M  v.  Morrimm,  14  Jofaif .  Jto.  aS9. 
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^"^^^^^^^^  BnRDicK  against  Green 

V. 

Green.  THIS  was  an  action  of  assumpsit    The  declamtion  contained 

mon  counu^in  Several  counts;  I.  On  a  promissory  note,  dated  the  Slst  June, 
««*mp»a,  a  1810,  made  by  the  defendant,  and  payable  to  the  plaintiff,  or 
making ^  ihe  Order,  on  the  1st  of  August  next,  thereafter,  for  1525  dollars. 
P*^^®*  j*  ^'  '^^®  second  count,  after  setting  forth  the  note,  stated,  thai 
mentioned,  the  the  plaintiff  endorsed  It  to  Joel  Ketchumi  or  order,  who,  on  the 
andden'v^redto  ^^®^  "^^1^^  1816,  did.  Under  his  hand  and  seal,  transfer,  assign, 
ibc  piainUff  bis  and  set  Qvcr  to  the  plaintiff,  the  said  note,  together  with  all  his 
promissory  note  right,  title,  and  interest  therein,  by  reason  whereof  the  de- 
idcuticai  prom-  fcndant  became  liable  to  pay,  and  being  so  liable,  in  considera- 
'1aUiiff*n»elv!  ^^^  thereof,  undertook,  &c.  3.  The  common  money  counts. 
ed  ill' full  satis-  4.  Indebitatus  assumpsit  for  goods  sold.     5.  A  quantum  valedant 

[ero^rds*"^  *^I  ^°  ^^^  same. 

dursed  and  de-      The  defendant  pleaded,    1.  Nen  assumpsit,     2.  Actio  non 

[  *  248  ]  accrevit  infra  sex  annos.  3.  4.  That  the  promises  mentioned  *in 
^oTb^^-  *®  declaration  were  made  before  the  3d  of  March,  1812,  on 
fortheKceiviag  which  day  the  defendant  was  discharged  from  his  debts,  as  an 
note^'SSd^S^  insolvent,  under  the  act  of  the  3d  of  April,  1811.  6.  To  the 
doling  it  to  a  fitst  count  of  the  declaration  the  defendant  pleaded,  that  after 
dws  t^^n-  ^^  Df^aking  the  promissory  note  therein  mentioned,  and  before 
gaUh  the  origi-  the  Commencement  of  this  suit,  to  wit,  on  the  21st  of  June, 
Son^^'rovid^ed"  ^®^^'  ^^^  plaintiff,  in  writing,  endorsed  it  to  Joel  Ketchum,  or 
tiie  pa;ree  ^an  Order,  and  delivered  it  to  him.  6.  To  the  third,  fourth  and 
show  It  to  be  fifth  counts  the  defendant  pleaded,  that  after  the  making  the 

lost,  or  can  pro-  -  ...  *  '.,  .  i°,v 

duce  it  on  the  Several  promises  m  those  counts  mentioned,  to  wit,  on  the  21  st 

cenlHTfa?  ^'""  ^^  J'f^^y  1810,  the  defendant  made  his  promissory  note  for  the 

A  oegoUabie  Same  identical  promises,  and  delivered  it  to  the  plaintiff,  by 

cxtTn^r^iT  12  ^^^^^  ^^^®>  ^^^  value  received,  he  promised  to  pay  the  plaintiff, 
antecedent  debt  or  ordcr    525  dollars,  on  the  first  day  of  August  then  next,  which 
the^^^onSdten^  "^^®  ^^^  plaintiff  received  in  full  satisfaction  of  the  said  prom-    ' 
Uono/  It,  except  iscs,  and  that  the  plaintiff,  afterwards,  endorsed  and  delivered  it 

"xhT^ndorse-  ^^  •'^^^  Ketchum  for  value  received. 

mentofaprom-  The  plaintiff  replied,  1.  To  the  second  plea,  the  issuing  a 
'BH^rl^er"!^!-  ^^P^  ^^  respondendum  within  six  years.  2.  To  the  fifth  plea, 
mine  receiced,  the  plaintiff  replied  the  re-assignment  from  Ketchum  of  the  note. 
^T\iu"  ta^'the  ^-  To  the  sixth  plea  the  plaintiff  replied,  that  after  the  twenty- 
nou>  to  the  en-  fiTst  o{  June,  1810,  and  before  the  commencement  of  this,  suit, 
cS'  bT^'du  f^  wit,  on  the  31st  of 'July,  1816,  Ketchum,  by  his  instrument 
vested,  except  in  writing.  Under  his  hand  and  seal,  assigned  the  said  note,  with 
^ifc  ^'^dolle?  ^"  ^^^  "8*^^>  title,  and  interest  therein,  to  the  plaintiff;  averring 
moot,  or  en-  that  the  not^  had  not  been  paid ;  whereby  the  endorsement  to 
iwrsing  it  again.  Ketchum  became  cancelled,  and  the  plaintiff  restored  to  all 
his  rights  in  the  premises,  as  though  the  endorsement  had 
not  been  made.    4.  To  the  third  and  fourth  pleas  the  plain- 

(a)  Vide  Booth  r.  8mUh,  3  WendeWt  Rep.  66.    Huglut  y.  WhetUr,  8  Cow,  Rep,  77 
RAxymond  v.  Jferehonf,  3  Cowm,  147.    Suora,  241.  et  not 

196 


OF  THE  STATE  OF  NEW-YORK.  248 

« 
tiir  replied  fraud  in  obtain'mg  the  discharge,  and  concluded  to  {(kw-york, 

the  couAtry.  ^""y*  *^**- 

The   defendant  rejoined   to  the  replications  to  the  second      bordick 

and  fifth  pleas,  taking  issue  thereon,  and  demurred  to  the  repli-  v. 

cation  to  the^sixth  |Slea,  assigning  as  special  causes  of  demurrer,       G^kkv 

1.  That  it  was  a  departure  from  the  third,  fourth,  and  fifth 

counts  of  the  declaration ;  and,  2.  That  it  doSs  not  allege  that 

the  assignment  was  made  or  endorsed  on  the  note,  or  that  the 

endorsement  made  on  the  note  was  cancelled.    The  plaintiff 

joined  in  demurrer. 

*Conkliny  in  support  of  the  demurrer,  contended,  that  the  rep        [  *  249  ) 
lication  to  the  sixth  plea  did  /lot  sufllpiently  answer  the  materi- 
al facts  stated  in  the  plea.    (1  Ckitty^  PL  513.)   Where  a  note 
is  given  for  a  precedent  debt,  it  so  far  operates  as  an  extinguish-         ^ 
ment,  that  the  party,  cannot  recover  on  the  original  considera 
tion,  unless  he  produces  and  cancels  the  note,  or  proves  that  it 
has  been  lost.     {Holmes  v.  W  Ccanp,  I  Johns.  Rqa.  34.     Angel 
V.  Felton,  8  Johns.   Rep.   149.      Pintard  v.    Tackington,  10 
Johns.  Rep.  104.)     By  transferring  the  note,  the  plaintiff  affirm 
ed  the  fact  of  its  being  received  in  payment.   There  was  a  time, 
then,  when  the  plaintiff  had  no  right  of.  action  on  the  original 
contract,  and  that  right  cannot  be  revived  by  the  act  of  the 
plaintiff  merely. 

» 

Z.  R.  Shepherdy  contra,  insisted,  that  as  the  note  had  been 
re-assigned  to  the  plaintiff,  he  was  entitled  to  bring  an  action 
upon  it.  The  plea  of  the  giving  a  note  was  merely  to  defeat 
the  action  on  tne  original  contract.  The  plaintiff  may  strike 
out  the  endorsement,  or  he  may  produce  and  cancel  the  note  at 
the  trial. 

Spenceb,  J.,  delivered  the  opinion  of  the  Court.  The  point 
is,  whether  an  action  of  assumpsit  can  be  maintained  on  the 
ori^nal  cause  of  action,  under  the  circumstances  set  forth  in  the 
6th  plea,  with  the  additional  fact,  that  the  promissory  note  duly 
endorsed  to  Keichum  had  been  re-assi^ned  to  the  plaintiff,  under 
the  hand  and  seal  of  Ketchuniy  by  a  distinct  instrument. 

There  can  be  no  doubt  that  the  legal  title  in  the  note  is  in 
KetchuMy  for  the  plea  states  the  endorsement  of  the  note  under 
tlie  hand  of  the  plaintiff  to  J.  Ketchumy  or  order,  for  value  re- 
ceived ;  the  transfer  was  thus  complete,  and  nothing  but  the 
cancelling  this  endorsement,  or  KetchunCs  endorsing  it  again, 
would  devest  him  of  the  legal  title.  A  note  endorsed  in  Mank 
may,  or  may  not,  be  filled  up,  at  the  election  of  the  endorser, 
but  an  endorsement  in  full,  transfers  the  interest  of  the  payee  to 
the  person  named  in  the  endorsement  (Chitty  on  BiUsy  116, 
in,  118.) 

In  Holmes  and  DraJce  v.  D^Camp,  (1  Johns.  Rep.  35.)  it  was 
held,  that  though,  technically  speaking,  a  negotiable  note  does 
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NEW-YORK,  *Dot  extinguish  an  antecedent  debt  which  fonned  its  considera* 
May,  1818.     ^j^^^  j|  ^^  ^^^  extinguishment  sub  modo ;  and,  as  I  understand 

that  case,  we  adopted  this  rule,  that  when  it  appeared  that  a  ne- 
gotiable note  had  been  given  for  a  prior  debt,  that  we  would  not 
suffer  the  plaintiff  to  recover  on  the  original  consideration,  un- 
less he  showed  the  note  to  have  been  lost,  or  produced  and  can- 
celled .it  at  the  tnal. 

The  plea  in  this  case,  therefore,  is  defective,  as  a  bar  to  an 
action  on  the  original  consideration  ;  for  we  have  seen  that  the 
mere  giving  a  negotiable  note,  or  its  endorsement  to  a  third  per- 
son, does  not  extinguish  the  original  cause  of  action,  provided 
the  payee  in  the  note  can  show  it  to  be  lost,  or  can  produce  it 
to  be  cancelled ;  and  non  £onstaty  that  it  cannot  be  done  in  this 

Judgment  for  the  plaintiff. 


Bartlett  against  Crozier. 


Where  a  dam- 
age if  luffered 


IN  ERROR,  to  the  Court  of  Common  Pleas  of  the  county  of 

by^'tiie  acr?    fFoshinS^Ofl. 

pSwi?*"  office*  '^^^  defendant  in  error  brought  an  action  of  trespass  on  the 
cootra^  to^hn  casc,  in  the  Court  below,  against  the  plaintiff  in  error.  The 
kTiLPed  ^^^^  declaration  contained  three  counts,  which  were  substantially  the 
matntain  aii"ac!^  Same,  and  Stated,  that  the  defendant  below  was,  on  the  5th  of 
a^^Siihe  offi^  -4pn7,  1814,  duly  elected  an  overseer  of  highways  for  the  town 
cer.  ^  '  or  Salem,  in  the  county  of  Washington,  for  district  No.  14,  in 

o^enl^  of  ^^^  ^'^  towp,  and  took  the  oath  prescribed  by  law,  which  was 
hi^ways  wii-  duly  filed  with  the  town  clerk ;  that  he  undertook  the  execution 
repair?*brid***  ^^  ^^^  oflicc ;  and  that,  not  regarding,  but  neglecting  his  duty,  he 
wkbin  his  dS!  negligently  and  wilfully  suffered  a  certain  bridge,  in  the  said 
of^  whi^h^'tbe  ^'^^^^^j  ^^d  ou  a  public  highway  therein,  to  be  and  remain,  for 
plaintiff's  bone  the  spaco  of  three  months,  broken,  dangerous,  and  unfit  to  be 
and  bivaE"fIis  ^^^^U^^  oveT,  he  Well  knowing  the  premises ;  and  that,  during 
[  *  251 1  ^^^^  ''Hinie,  the  plaintiff  below  was  driving  his  mare  over  the 
leg,  an  action  bridge,  and  by  reason  of  the  defendant's  wilful  negligence  in 
be  mainiaTn^^  "^^  repairing,  the  mare  fell  through  the  bridge,  and  broke  her 

//  Meema  that  leg,  &C. 

in^  such*^?iioS  ^^^  defendant  below  pleaded  the  general  issue ;  and  a  verdict 
should  allege  having  been  found  on  the  trial  for  the  plaintiff  below,  the  de- 
mi*8:oTCrsofihe  f^^^^*^^  brought  a  Writ  of  error,  and  assigned  for  error  that  the 
town  had  pro-  declaration  was  insufiicient  in  law  to  maintain  the  action. 

vided  matenals, 
and  that  the  de- 
fendant had  the  means  of  making  the  repairs ;  but  the  omission  is  cured  after  verdict,  by  the  common  law 
.tf>ndment,  that  the  defect  was  supplied  on  the  trial,  by  proof,  (a) 


(a)  The  Judpneat  in  this  caM  was  reverwd,  and  the  prineiplet  on  which  It  was  decided,  denied  by  the  Cool 
f<  rnrara    17  Jvkns.  Rep,  439. 
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Craryy  for  the  plaintifTin  error,  contended,  1.  That  an  action  NE^-YORK, 
does  not  lie  at  common  law  against  the  overseers  of  highways,  v^JfJEJ?. 
for  not  repairing  a  road  or  bridge.     The  town  or  parish  at  large     babtlitt 
is  bound  to  repair,  unless,  by  prescription,  the  bu^en  is  thrown 
on  some  particulsir  person,  by  tenure.     {King  v.  Sheffield^  3 
Term  Rep.  106.  111.     1  Ld.  Raym.  725-     5  Burr.  2700.     4 
Burr.  2510.     3   Camyn's  Dig.  31.    Chimin,   (B.   2.     B.   3.) 
Where  a  highway  is  out  of  repair,  the  whole  parish  is  indict- 
able, and  u  a  bridge  is  out  of   repair,   the  whole  county 
are  answerable.     (2  Lut.  700,  701.     5  Term  Rep.  598.    2  BL 
Hep.  665.     Fen/.  183.) 

Again;  this  action  is  not  maintainable  on  the  statute.  (2 
a.  H.  L.  270.  Sess.  36.  ch.  33.)  (a)  The  statute  (s.  14.)  (6J  ^ 
^ves  a  penalty  merely  for  neglect  of  duty.  The  Engluh  ' 
statute  is  analogous,  and  creates  an  officer  called  a  surveyor  of 
highways,  with  sinular  powers.  (2  Burr.  805.  832.  834.  2 
Hawk.  302.  n.  3.  5  Johm.  Rep.  375.  'l  Johns.  Rep.  54. 
Bouton  V.  Nelson,  3  Johns.  Rep.  474.  Freeman  v.  Cornwall, 
10  Johns.  Rep.  471.) 

The  overseers  act  under  Ihe  authority  and  direction  of  the 
commissioners  of  highways.  They  are  to  warn  all  persons 
assessed  to  work  on  the  highways,  fsect.  3.)  They  cannot 
compel  persons  to  work.  In  case  ot  neglect,  they  can  only 
complain  to  a  justice  of  the  peace,  who  may  issue  a  war- 
rant to  levy  the  fines,  (s.  9.)  If  this  action  can  be  main- 
tained, an  overseer  might  be  obliged  to  repair  a  road  at  his 
own  expense. 

Again ;  if  an  action  lies  against  the  overseers  for  a  breach 
of  duty,  the  plaintiff  ought  to  state,  in  his  declaration,  what  the 
duty  is,  and  show  how  it  has  been  violated*     A  mere  general 
Averment  of  a  breach  of  duty  is  not  sufficient.     It  is  too  gen-      [  *  252  ] 
eral  and  indefinite.     The  defendant  cannot  come  prepared  to  * 

meet  it.  It  is  one  of  the  first  principles  of  pleading,  as  Mr.  J.  • 
Bvdler  observes,  to  state  facts  for  the  purpose  of  informing  the 
Court,  whose  duty  it  is  to  declare  the  law  ox^  those  facts,  and  to 
apprize  the  opposite  party  of  what  is  meant  to  be  proved,  in  order 
to  give  him  an  opportunity  to  answer  or  traverse  it.  (1  Doug. 
159.)  Where  the  law  presumes  the  affirmative  of  a  fact,  the 
negative  must  be  proved  by  the  party  averring  it  in  plead- 
ing. (JViUiams  v.  East  India  Company,  3  East,  192.)  And 
where  an  act  is  required  to  be  doVie  by  a  person,  the  omission 
of  which  wbuld  be  a  criminal  neglect  of  duty,  the  law  presumes 
the  affirmative.  So,  here,  the  law  will  presume  the  overseer 
did  his  duty  in  this  case.  The  statute  prescribes  penalties,  but 
gives  no  action  against  the  overseer.  The  plaintiff  should  show 
that  the  commissioners  made  the  assessment  and  delivered  the 
warrant  to  the  overseers,  and  that  they  had  the  means  of  making 
the  repairs.  , 

(a)  1  R.  8.  SOI,  {b)  1  R.  8.  5(H.  5. 
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NEW-YORK,      Foot^  contra,  said,  that  he  did  not  pretend  that  an  aetioo 

Majr,  1818.     would  Ke  on  the  statute,  further  than  what  arises  from  its  being 

^"baiitlktt    d^^<^c  ^he  duly  of  the  overseers  of  highways  to  keep  the  roads 

V.  and  bridges  in  repair.     Ashurst^  J.,  in  2  he  King  v.  Sheffield^ 

Crozier.     admits,  fiat  if  it  was  the  duly  of  any  particular  person  to  repair, 

an  action  would  lie  against  him.    The  principle  on  which  this 

action  is  brought  is  this,  that  where  a  public  officer  neglect  bis 

duty,  by  reason  whereof  a  person  is  injured,  an  action  on  the 

case  hes  against  such  officer,  at  the  suit  of  the  party  injured  by 

such  culpable  omission.     (3  BL  Com.  123.     Jenner  v.  Joliffe^ 

9  Johns.  Rep,  381.     Cro.  Jac.  446.  478.     1  Ld.  Raym.  486 

Co.  Lilt.  56.  a.) 

As  to  the  objection  that  we  have  not  properly  alleged  what 
was  the  defendant's  duty,  nor  that  the  commissioner  delivered 
him  the  assessment  list,  or  -directed  him  to  repair  this  par- 
ticular bridge,  the  answer  is,  that  these  defects  are  cured  by 
the  verdict.  (1  Chitt/s  PL  31 8.  1  Saund.  238.  n.l.  1  Johns. 
Rev.  276.) 

in   Townsend  y.  Presideni  and  Directors  of  Susquehannah 
Turnpike   Co.   (6  Johns.  Rep.  90.)  which  was  an  action  on 
[  ♦  253  ]      *the  case,   for  the  injury   sustained  by  the  plaintiff,  by  the 
fair  of  a  bridge  on  the  road,  the  Court  held  the  action  main- 
tainable. 

a 

« 

Crary,  in  reply,  said,  that  in  the  case  of  Townsend  v.  TTie 
Susquehannah  Turnpike  Company,  the  defendants  were  owners 
of  the  highway,  and  received  a  toll  from  the  passengers,  and 
were  bound,  by  the  act  of  their  incorporation,  to  keep  the  road 
in  repair.  Here  the  defendant  had  no  interest  in  the  highway 
or  bridge.  It  was  not  his  particular  duty  to  keep  this  bridge 
in  repair,  but  the  whole  town,  or  the  occupiers  of  the  ad- 
joining land  were  bound.  The  only  evidence  of  any  neglect 
of  duty  in  the  defendant  is  the  accident  which  happened  to  the 
plaintifTs  horse. 

But  if  the  defendant  was  liable,  he  could  not  be  made  so  on 
this  declaration.  It  should  be  shown  that  the  plaintiff  had  power 
and  authority  to  do  the  act,  the  omission  of- which  is  made  the 
ground  of  action.  (5  Comyn^s  Dig.  590.  Pleader,  (O.)  The 
overseers  have  no  power  but  what  is  derived  through  the  com- 
missioners of  highways. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  This  w  a 
writ  of  error  to  the  Common  Pleas  of  Washington;  and  the 
error  relied  on  is,  that  the  declaration  contains  no  cause  of 
action.  The  declaration  sets  forth,  in  substance,  that  Bartleti 
was  duly  chosen  and  qualified,  according  to  law,  an  overseer  of 
highways,  for  district  number  fourteen  in  the  town  of  Salem^ 
and  took  upon  him  the  office ;  that,  disregarding  his  duty  in 
that  behalf,  and  wholly  neglecting  the  same,  he  wilfully  suffered 
a  certain  bridge  in  said  district,  and  on  a  public  highway  there- 
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^,  to  be  and  remain,  for  the  space  of  three  months,  brcAen,  new-york, 
dangerous,  and  unfit  to  be  travelled  over,  he  well  knowing  the  ^^^^  ^^^^ 
'premises ;  and  that,  during  that  time,  Crozier  was  driving  a  cer- 
tain mare,  whereof  he  was  possessed,  over  the  said  bridge,  and 
by  reason  of  Bart/ett^s  wilful  negligence,  as  aforesaid,  in  not  re- 
pairing said  bridge,  the  said  mare  fell  through  the  same,  and 
broke  her  leg,  whereby,  <fcc. 

This  is -the  substance  of  all  the  counts.  To  these  the  de- 
fendant pleaded  not  guilty.  The  jury  found  him  guilty,  and 
assessed  the  plaintifT's  damages. 

•The  broad  question  is,  whether  a  public  officer,  who  wilfully 
neglects  his  duty,  is  responsible  to  any  individual  who  suffers 
damage  and  loss  in  consequence  of  that  neglect. 

A  preliminary  objection  deserves  first  to  be  disposed  of.  It 
is  insisted  that  it  is  not  averred  that  the  commissioners  of  the 
town  had  done  their  duty  in  providing  materials  for  the  repair 
of  the  bridge,  nor  taken  the  steps  required  of  them ;  and  that  it 
is  not  alleged  that  the  defendant  below  had  the  means-of  making 
the  necessary  reparation.     It  is  a  settled  rule,  that  if  the  issue 

i'[oined  be  such  as  necessarily  required,  on  the  trial,  the  proof  of 
acts  either  imperfectly  stated  or  omitted,  and  without  which  it 
"is  not  to  be  presumed  that  the  Court  would  direct,  or  the  jury 
give  the  verdict,  such  defect  or  omission  is  cured  by  the  verdict. 
(1  Saund.  228.  a.) 

The  declaration  charges  a  wilful  neglect  of  duty  on  the  part 
of  the  overseer,  and  this  presented  the  very  gist  of  the 
"  inquiry ;  it  would  not  have  been  a  wilful  neglect  of  duty, 
or  any  neglect  at  all,  if  the  default  in  repairing  the  bridge 
could  have  been  attributed  to. the  commissioners,  or  if  the 
overseer  had  not  the  means  in  his  hands  to  repair  it,  or  if  he 
bad  been  igiiorant  of  the  want  of  repair,  unless  the  igno- 
rance was  culpable;  and  we  must  now  consider  it  as  estab- 
lished by  the  verdict  that  there  was  an  omission  of  duty  on 
the  part  of  the  overseer,  or  else  the  verdict  could  not  have 
been  given. 

There  can  be  no  doubt,  under. the  act  to  regulate  highways, 
that  it  is  die  duty  of  the  overseer  of  highways  to  repair  the 
bridges  within  his  particular  district.  (2  R.  L,  270.  ^  3. 
28.)  (a)  All,  therefore,  that  has  been  ur^ed  as  to  the  duty  to 
repair  roads  by  the  owners  of  the  adjoinmg  land,  at  common 
law,  is  entirely  inapplicable.  • 

It  is  a  general  principle  of  law,  thai  wherever  an  individual 
has  sustained  an  injury,  by  the  misfeasance  or  nonfeasance  of 
an  officer,  who  acts,  or  omits  to  act,  contrary  to  his  duty,  the 
law  affords  redress  by  an  action  on  the  case  adapted  to  the  in- 
jury. Lord  Kenyorty  in  the  case  of  Russell  v.  I^e  Men  of  Dc' 
von,  (2  Term  Rep.  671.)  admits,  that  an  action  will  lie  by  an 
individual  for  an  injury  sustained  by  omitting  to  repair  a  road. 


Vol.  ^^. 


26 


(a)  1  £.  A  501. 506. 
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NEW-YORK,  against  any  other  individual  bound  *to  repair  it,  though  he  / 

May,  1818.     ^  QQ^  think  the  action  lay  at  common  law  against  the  county. 
^"1^^,^^'      Without  multiplying  references,  the  principle  on  which  this  • 

T.  action  rests,  was  recognized  by  this  Court  in  the  case  of  Tomnsend 

LocxwooD.    ^   y^^  Susqtuhannah  Turnpike  Company,  (6  Johns.  Rep.  90.) 

That  was  an  action  founded  on  an  injury  dpne  the  plaintiff 
in  the  loss. of  a  horse,  by  reason  that  one  of  the  bridges  of  the 
corporation  was  so  ruinous  as  to  faU,  when  the  plaintiff  was 
crossing  it  with  his  horses.  The  Court  held  that  the  action  was 
sustained,  on  the  ground  that  the  corporation  was  bound  to  be- 
.stow  ordinary  care  in  the  construction  and  repair  of  their 
bridges. 

The  duty  of  the  corporation  in  that  case  wa[8  an  implied  one, 
resulting  from  their  ownership  of  the  road,  and  the  reception 
of  toll.  In  the  present  case,  the  duty  results  from  the  accept- 
ance of  an  office,  that  it  shall  be  well  and  faithfully  executed ; 
and  whoever  suffers  from  its  unfaithful  execution,  must  have  his 
remedy.  It  stands  on  the  same  principle  as  actions  against 
ministerial  officers  for  their  neglect  to  execute  their  offices^  tQ 
the  injury  of  another  ,*  as  against  a  sheriff  for  not  serving  a  writ, 
or  against  an  innkeeper  for  refusing  to  receive  and  accommo^  • 
date  a  traveller. 

Judgment  affirmed. 


[  •  256  ]  *Thompson  against  Lockwood. 

dr^iii^Sy      IN  ERROR,  to  the  Court  of  Common  Pleas  of  the  county 

penniu   a    do-  of  Orange. 

caUoiitoMcap«i  The  defendant  in  error,  who  was  sheriff  of  the  county  of 
•he  cannot  arrest  Orange,  brought  an  action  in  the  Court  below,  against  the 
anient  plain'  plaintiff  in  errof,  as  surety  in  a  bond  for  the  gaol  liberties, 
tiff  in  the  exe-  At  the  trial,  in  the  September  term,  1817,  of  the  Court  be- 
new*"  pr^Ms*  'ow,  the  plaintiff  below  gave  in  evidence  a  bond  executed  to 
Si  hhi  o*  Ids  '*™'  ^  sheriff,  by  William  Lawrence  and  the  defendant  below, 
•urrendSr,**"  un-  dated  May  27th,  1816,  by  which  they  bound  themselves, 
^  the  plain-  jointly  and  severally,  in  the  sum  of  424  dollars  and  34  cents, 
tion  does  some  ^Ith  Condition  that  Laturence^  being  in  custody  by  virtue  of 
actsbown^his  two  ivr'ts  of  capias  ad*  satisfaciendum,  should  remain  a  true 
him  on  the  old  and  luithful  prisoner,  and  should  not  escape  or  go  without  the 
proeesa.  (a)  limits,  &c.    The  writs  of  ca.  sa.  mentioned  in  the  condition  of 

If  the  shenff 
arrest    the  de- 
fendant aeain  on  the  same  execution,  and  take  from  him  a  bond  for  the  gaol  liberties^  jointly  and  sc  verallj 
with  another  person,  as  his  surety,  such  bond  is  void  for  duress,  not  only  as  to  the  defeudaut,  but,  als9,as  tG 
the  surety. 

One  obligee  cannot  plead  that  the  bond  was  obtained  of  his  co-obligee  by  duress. 

But  thb  rule  does  not  apply  to  a  bond  lalcen  by  a  sheriff  from  a  defendant  whom  he  has  no  riglit  to  de- 
lam  ui  custody :  and  the  co-obligee  or  surely  may  avaU  himself  of  the  defence  of  duress,  in  a  several 
action  against  nim. 

(a)  Lmifidd  v.  Bnfwny  1  WendeWi  Rep,  398. 
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the  bond,  and  the  departure  ot  Lawrence  from  the  limits,  were  new-york. 
admitted  on  the  part  of  the  defendant  below.  v^^^^lfj^y 

The  counsel  for  the  defendant  then  offered  in  evidence,  un-    thomf sow 
def  the  notice  annexed  to  his  plea,  in  bar  of  the  action,  that  v. 

previous  to  the  execution  of  the  bond,  Lawrence  had  been  twice  ^^* '*<*<*'>• 
arrested  by  Van  Dozer ^  one  of  the  deputies  of  the  plaintiff  be- 
low, by  virtue  of  the  two  executions  before  mentioned ;  that 
previous  to  the  third  arrest  and  imprisonment  of  Lawrence^  on 
the  day  of  the  date  of  the  bond,  he  had  been  twice  voluntarily 
discharged,  and  permitted  to  escape,  by  Van  Duzer^  who  had 
received  a  compensation  for  such  discharge  and  permission* 
The  Court  ruled  that  the  evidence  was  insufficient  to  bar  the 
action,  and  the  jury  thereupon  found  a  verdict  for  the  plaintiff  ^ 

below.  The  defendant  tendered  a  bill  of  exceptions  to  the 
opinion  of  the  Court  below,  which  was  removed  into  this  Court 
by  writ  of  error. 

W.  A.  Duerj  for  the  plaintiff  in  error,  contended,  that  the 
arrest  and  discharge  from  imprisonment  amounted  to  a  satis- 
faction of  the  debt.  A  voluntary  discharge  by  the  sheriff  was, 
as  it  respects  him,  a  payment ;  and  his  powei;  to  arrest  *was  at  [  *  257  }^ 
an  end.  He  could  not  maintain  an  action  against  the  prisoner, 
to  recover  the  money.  Although  a  discharge  of  the  defend- 
ant, without  the  authority  or  donsent  of  the  plaintiff,  may  not 
bind  him,  yet  even  the  plaintiff  would  be  obliged  to  sue  out  a 
new  writ,  on  the  ground  that  the  former  ca.  sa.  was  a  nullity, 
or  had  not  been  returned.  It  is  against  all  legal  reason,  that 
one  writ  can  be  twice  operative,  and  produce  the  same  effect. 
By  the  first  arrest,  the  writ  has  been  obeyed,  and  has  performed 
its  proper  function  ;  and  after  a  voluntary  discharge,  the  sheriff 
cannot  arrest  a  second  time.  If  he  does  so,  he  is  liable  to  an 
action  for  false  imprisonment.  The  authorities  are  explicit  ana 
conclusive.  (Lansing  v.  Fleet,  2  Johns.  Cos.  3.  Holmes  v. 
Lansing,  3  Johns.  Cos.  73.  Palmer  v.  Hatch,  9  Johns.  Rep. 
329.  Atkinson  v.  Matteson,  2  Term  Rep.  172.  per  Grose,  J. 
Atkinson  v.  Jameson,  5  Term  Rep.  25.  Barnes,  373.  TiUman 
V.  Lansing,  4  Johns.  Rep.  45.  per  Thompson,  J.  Clarke  v.  Cle- 
ment, 6  Terri  Rep.  525.  Tanner  v.  Hague,  7  Term  Rep.  420. 
Vigers  v.  Aldrich,  4  Burr.  2482.  Jacques  v.  Withy,  1  Term 
Rep.  557.  Wheeler  v.  Bailey,  13  Johns.  Rep.  366.  Yates  v. 
Van  Renssalaer,  5  Johns.  Rep.  364.  Barnes,  205.  Blackburn 
V.  Stupart,  2  East,  243.) 

If,  then,  the  sheriff,  after  a  voluntary  escape,  cannot  make  a 
second  arrest,  there  is  an  end  to  the  question.  The  bond  is  , 
void.  The  sheriff  cannot,  colore  officii^  take  a  bond  for  secu- 
rity for  a  debt,  for  which  he  has  already  received  satisfaction. 
He  cannot  in  this  suit  obtain,  indirectly,  what  the  law  would  not 
allow  him  to  recover  directly  from  the  prisoner.  As  the  sheriff 
must,  as  preliminary  proof  to  his  action,  produce  the  writ  under 
which  he  acted,  the  defendant  below  may  show,  by  way  of  de- 
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NEW-YORK,  fence,  that  the  debt  was  satisfied,  and  the  sheriflf  fraudulently 
J^J^jfJ^  exacted  the  bond. 

V.  ,   BeitSy  contra.    The  sheriff  had  the  assent  of  the  defendant 

in  the  execution  to  the  arrest.  He  was  a  party  to  the  bond 
given  for*  the  liberties,  and  having  executed  it,  with  a  knowledge 
of  his  rights,  he  must  be  bound  by  it.  (Ackly  v.  Hoskins^  14 
[  *  258  ]  John*.  Hep.  374.  376.)  The  bond  is  taken  for  *the  indemnity 
of  the  sheriff,  and  to  save  him  harmless.  {Barry  v.  Mandelly 
10  Johns,  Rep.  563.  TUlmoji  v.  Lansings  4  Johns.  Rep.  45. 
MElroy  v.  manciusy  13  Johns.  Rep.  121.)  Is  not  the  surety 
equally  bound  ?  Can  he  avail  himself  of  the  circumstance  of 
«  the  prior  voluntary  escape  ?    It  is  sufficient  that  he  executed 

the  bond  voluntarily,  and  for  a  good  consideration.  The  deed 
imports  a  suffkient  consideration,  and  is  binding,  unless  shown 
to  be  illegal  and  void.  The  surety  cannot  urge  that  his  princi- 
pal was  exempted  from  the  arrest,  for  he  might  waive  that  ex- 
emption. {Leal  V.  Wigraniy  12  Johns.  Rep.  8S.)  Admitting 
that  Lawrence  might  avoid  the  bond  for  duress,  yet  the  surety 
in  a  bond  cannot  avail  himself  of  such  a  ground  of  defence. 

iHuscombe  v.  Standingy  Cro.  James,  187.   5  Omyn^s  Dig.  644 
'kad.  (2  W.  19.) 

Sp£ncer,  J.,  delivered  the  opinion  of  the  Court.  This  is  a 
^  writ  of  error  to  the  Common  Pleas  of  Orange  county.  The  de- 
fendant here,  who  was  plaintiff  below,  sued  on  a  joint  and  sev- 
eral bond,  entered  into  by  the  plaintiff  in  error  and  lUlliam 
Lawrence,  to  the  defendant,  as  sheriff  of  the  county  of  Orange^ 
conditioned  that  Lawrence  would  remain  a  true  and  faithful 
prisoner  on  two  writs  of  ca.  sa.  issued  out  of  the  Common  Pleas 
of  Orangey  and  not  escape  or  go  without  the  limits  of  the  gaol 
liberties  of  that  county. 

We  are  to  intend  from  the  bill  of  exceptions  that  ihr  plaintiff 
below  prbved  every  thing  necessary  to  entitle  him  to  recover ; 
the  bill  of  exceptions  having  been  tendered  to  the  opinion  ol  the 
Court  in  overruling  the  defence  set  up  at  the  trial. 

Under  a  notice  to  the  plea,  it  was  offered  to  be  proved,  that 
Lawrence  had  been  twice  arrested  by  a  deputy  of  the  sheriff,  on 
the  same  executions,  and  had  been  twice  voluntarily  discbaf^d 
and  permitted  to  escape  by  such  deputy,  to  whom  compensation 
had  been  made  for  such  permis'&ions  to  escape  before  the  arrest 
on  the  same  process,  and  under  which  the  bond  was  given :  this 
evidence,  being  objected  to,  was  overruled. 

The  principle  now  insisted  on  is,  that  it  was  not  competent 

[  •  259  J       to  the  sheriff  to  re-imprison  Lawrenccy  after  his  deputy  *had 

permitted  him  to  escape;  and  that  the  bond  exacted  from  Law- 

rence  on  the  third  arrest,  after  his  voluntary  escape,  was  taken 

illegally,  and  is  void. 

The  case  does  not  show  any  act  of  the  plaintiff  in  the  execu 
tions  affirming  the  arrest  of  Lawrence  under  them ;  it  caimotj 
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then,  be  distinguished  from  the  case  of  Lansing  v.  Fleet y  f2  NEMT-YORK, 
Johns.  Cas.  2.)     That  case  was  well  considered  and  very  ably  ^.^^^Jjlfi^  , 
discussed,  and  it  settles  the  point,  that  after  a  voluntary  escape^     THoaipso» 
the  sheriff  cannot  lawfully  retake  or  detain  a  prisoner,  unless  the  v. 

plsuntiff  in  the  execution  shall  issue  a  new  process ;  nor  can  he    ^*^^^^^' 
sustain  on  the  surrender  of  the  prisoner  himself,  unless   the 
plaintiff  in  the  execution  does  some  act  showing  his  election  to 
hold  him  on  the  old  process.     It  is  useless  to  review  the  cases 
cited  in  that  case^  as  they  are  extremely  well  examined. 

The  next  point  is,  whether,' if  the  bond  is  void  as  to  Lawrence 
on  account  of  duress,  Thompson  6an  set  up  that  defence.  It 
is  clearly  settled,  that  where  a  person  is  illegally  restrained  of 
his  liberty,  and,  whilst  under  such  restraint,  enters  into  any 
obligation  to  the  persoi^  causing  the  restraint,  it  is  avoidable 
for  duress  of  imprisonment.  (^Co.  Lift.  253.  Jenk.  166.  2 
Inst.  482.) 

But  it  is  answered  that  this  bond  being  joint  and  several,  and 
Thompson  being  a  surety,  he  cannot  avoid  the  bond  for  duress 
as  to  Lawrence;  and  the  case  of  Huscombe  v.  Standing,  (^Cro. 
Jac.  187.)  has  been  referred  to  in  support  of  the  position.  As 
a  general  principle,  it  cannot  be  controverted,  that  if  a  bond  be 
obtuned  from  A.  and  B.  by  duress  against  A.y  B.  cannot  plead 
the  duress  against  A.  to  invalidate  the  bond  as  against  him.  This, 
however,  is  applicable  to  cases  depending  on  common  law  priA- 
ciples,  and  where  there  is  no  statutory  provision  interposed. 
Sheriffs  can  take  no  bond,  or  other  security,  in  matters  relating 
to  the  execution  of  their  offices,  but  only  to  themselves,  and  by 
the  name  of  their  office,  with  such  conditions  as  the  law  pre- 
scribes ;  and  any  obligation  taken  by  a  sheriff  in  other  form,  by 
color  of  his  office,  is  declared  void,  (i  N.  R.  L.  423, 424.)  (a) 
And  the  act  relative  to  gaol  liberties,  (1  N.  R.  L.  427.)  (6)  , 
making  it  the  duty  of  sheriffs  to  let  prisoners,  on  civil  process,. 
*go  at  large  within  the  limits  of  the  liberties,  on  giving  security,  [  *  260  J 
is  a  mere  modification  and  extension  of  the  former  act*  Per- 
haps, as  the  bond  here  taken  was  in  the  terms  prescribed  by  the 
act,  it  cannot  be  said  to  be  void,  as  being  taken  colore  officii. 
But  the  taking  the  bond  was  unlawful,  and  the  condition  itself 
was  void.  Lawrence  could  not  remain  a  true  and  faithful  pris- 
oner upon  executions  on  which  the  sheriff  had  no  right  or  power 
to  detain  him.  The  bond  had  no  more  validity  than  if  the 
sheriff  had  taken  it  without  any  execution  in  his  hands  against 
Lawrence :  a  condition  that  a  man  shall  not  plough  his  land,  or 
go  out  of  his  house,  being  in  restraint  of  a  common  right,  is 
void.  (J5rfc.  Ahr.  Oblig.  E.  3.)  Conditions  in  restraint  of  . 
trade  have  been  adjudged,  repeatedly,  to  be  void ;  and  among 
other  raaisons,  as  against  the  public  good,  by  ^depriving  the  party 
of  his  means  of  livelihood.     {Bacony  tit.  Bond.  K.) 

Judgment  reversed. 

(«)  S  JL  £r.  386.  (&)  S  it  £r.  433. 
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NEW-YORK, 

May,  1818.  x 

j^cx^ir  Baker  against  Brill. 

V. 

In  an  ^action      ^^  ERROR,  on  certiorari  to  a  justice's  Court. 

by  a  wttnesf  to      The  defendant  in  error  brought  an  action  in  the  Court  below 

^m^ Ae"  arT  ?S^^^^^  ^^^  plaintiff  in  error,  for  his  expenses  in  going  from 

wbo  itibpctnatd  Vutchess  county  to  New-  TorJc,  in  obedience  to  a  suipana,  issued 

ri"c  ^!  ^Jh  ^"^  ^^  ^^^  Mayor's  Court  of  the  city  of  NetD-  York,  on  the  behalf 

Sence  that  be  of  the  defendant  below.     The  service  of  the  subpana  was  proved, 

ih^  cS^^^^SHd  '"^^  ^^^  plaintiff  below  also  proved,  by  parol,  that  he  attended 

Mrasexanuned.  ^c  Court,  and  was  examined  as  a  witness  in  the  cause.     The 

defendant  below  insisted  that  these  facts  could  only  be  proved 

by  producing  the  record  or  minutes  of  the  Court,  and  not  by 

parol  proof:  the  justice,  however,  overruled  the  objection,  and 

*     judgment  was  rendered  for  the  plaintiff  below. 

(  •  261  ]  ^Per  Curiam.    The  justice  properly  admitted  parol  evidence, 

and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Jackson,  ex  dem.  Van  Alen,  against  C.  L  Ham. 

A,,  in  1810,  THIS  was  an  action  of  ejectment,  which  was  tried  before  Mr. 
S?"iSd^to  A  J-  V(^n  JV«*»»  at  the  Columbia  circuit,  in  1&16. 
br  the  purpose  The  plaintiff's  lessor  claimed  as  purchaser  under  an  execution 
\Li  toT^'be"!  against  Wendell  C  Ham,  and  gave  in  evidence  a  judgment  in 
voter,  no  con-  an  actiou  for  a  tort  in  favor  of  B.  Van  Alen,  against  fV,  C.  Ham, 
'IpT^tJ.  for  1019  dollars  and  20  cents,  docketed  on  the  1st  of  November, 
KtiiiremainingriD  1815,^n  exccutiou  issucd  thcrcon,  tested  in  October,  1815,  and 
KnXr"itort  returnable  in  January  term,  1816,  and  a  deed  from  one  of  the 
wns,aaerward8,  dcputics  of  the  sheriff  of  Columbia  to  the  lessor  of  the  plaintiff, 
^*ai"^*^j5.,  and  dated  March  11th,  1816.  The  defendant  was  in  possession  of 
liur  i>^  its  pen-  the  premises  contained  in  the  deed.  It  appeared  that  the  de- 
/I!"  foconveyeci  fondant,  in  the  spring  of  1810,  gave  his  son,  Wendell  C,  Ham, 
>.'"•'"'  <o  ^-  A  a  deed  for  part  of  the  land  contained  in  the  sheriff's  deed,  ex- 
ohin^:!!"  "npTntt  prcssed  to  bc  for  the  consideration  of  250  dollars,  no  part  of 
^'T,r  d°*  which,  however,  was  paid;  and  the  intent  of  the  conveyance 
excruiioii.""  ^'  was  to  qualify  his  son  to  be  an  elector  in  that  year.  On  the 
Hold,  ill  an  ac-  9th  o{  JtUv,  J814,  W.  C  Ham  reconveyed  to  the  defendant,  by 

tion     of  eject-  ^>  >  j  7     j 

ment      brought  *  • 

by  the  purchaser  acainst  the  tenant  in  possession,  that  the  reconveyance,  not  bein;  made  to  defraud  cred- 
itors,' was  not  void  Dy  the  statute  of  frauds  j^  nor  could  it  be  avoided  by  the  purchaser  under  the  execution, 
aliliou^h  a  purchaser  for  valuable  consideration }  for  thoae  voluntary  deeds  which  the  statula  avoids  as  to 
a  subsequent  purchaser^  must  have  been  made  with  intent  to  deceiv%  the  evidence  of  which  is  the  voluntary 
conveyance,  coupled  with  a  subsequent  agreement  to  sell,  which  cannot  be  the  case  where  the  purchase  11 
made,  not  of  the  party,  but  through  the  intervention  of  the  law.  (a) 

(a)  Vide  Jackson  v.  Seward,  5  Cow,  Rep,  67.    Jadtton  ▼.  Town,  i  Cow,  Rep,  099. 
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deed  of  that  date,  in  which  the  cohsideration  was  stated  to  oe  NEW-sroRK^ 
250  dollars.  The  recortveyance  was  subsequent  to  the  com-  ^^JjJ^jJ^I^^ 
mencement  of  the  suit  in  which  the  execution  issued.  jacksoh 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion        ^^v. 
of  the  Court  on  a  case  containing  the  facts  above  stated. 


Ham. 


*Van  ^Bureny  (attorney-general,)  for  the  plaintiff,  contended,      [  *  262  ] 
.  that  the  deed  of  IV.  C,  Ham  to  the  defendant  was  a  mere  vol-  * 

untary  conveyance,  and  was  fraudulent  and  void  as  against 
creditors  and  boim  fide  purchasers.  He  cited  Verplank  v. 
Sterri/,  13  Johns.  Rep.  536,  in  error,  S.  C.  1  Johns.  Uh.  Rep. 
261.  268.  Doe,  ex  dem.  Ottley^  v.  Manning,  9  East  Rep. 
59—71. 

E.  MHUiams,  contra,  insisted,  that  this  was  not  a  voluntary 
conveyance ;  that  the  deed  expressed  a  consideration  of  250 
dollars,  acknowledged  to  haVe  been  received  by  the  grantor, 
and  which  had  not  been  disproved.  The  defendant  ought  to  ■ 
have  shown,  satisfactorily,  that  it  was  a  mere  voluntary  con- 
veyance. 

Speiccer,  J.,  delivered  the  opinion  of  the  Court*  The  lessor 
of  the  plaintiff  claims  as  a  purchaser  under  a  sale  made  by  the 
sheriff  of  Columbia  county,  upon  an  execution  founded  on  a 
judgment,  docketed  the  1st  of  Nov.  1815,  a^inst  Wendell  C. 
Ham;  and  it  appears  that  the  defendant,  in  April,  1810,  gav6 
a  deed  to  Wendell  for  about  20  acres  of  his  farm,  for  the  nom 
inal  consideration  of  250  dollars,  but  which  was  not  paid,  to 
make  him  an  elector.  The  defendant  produced  a  deed  from 
Wendell  to  him,  dated  in  JuZy,  1814,  reconveying  the  same  land 
for  the  expressed  consideration  of  250  dollars.  The  judgment 
against  Wendell  was  for  a  tort,  and  the  suit  was  commenced 
prior  to  the  reconveyance. 

The  point  i»,  whether  the  reconveyance  by  Wendell  to  the 
defendant  was  fraudulent  and  void  as  against  the  purchaser  ut 
the  sheriff's  sale. 

I  cannot  consider  the  deed  of  1814  as  a  fraudulent  or  volun- 
tary deed  within  the  purview  of  the  statute  for  the  prevention 
of  frauds ;  nor,  under  the  circumstances  of  this  case,  can  I  con- 
sider the  lessor  of  the  plaintiff  as  entitled  to  make  the  objection 
that  it  is  either  a  fraudulent  or  voluntary  deed. 

It  certainly  was  not  made  to  defraud  creditors  ;  for  there  was 
no  debt  in  existence  ^when  it  was  given.  It  was  not  made  with 
the  intent  to  defraud  David  Van  Alen  of  any  *lawful  action,  [  •  26^  J 
bttt4nust  be  considered  as  the  mere  reconveyance  of  an  estate 
conveyed  for  temporary  purposes,  and  intended  and  expected 
to  be  reconveyed.  This  is  to  be  inferred  from  the  fact  that  no 
consideration  was  paid  by  Wendell  to  his  father,  and  from  the 
fact,  also,  that  the  father  continued  in  possession. 

The  first  deed  may  be  said  to  have  been  a  fraud  on  the  elec- 
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NEW-YORK,  tion  law ;  but,  as  between  the  parties,  it  was  a  valid  deed.     In 

^^jy^J^^^  considering  whether  tlie  reconveyance  w^is  fraudulent,  we  have 

Jackson      ^  ^^S^^  ^^  regard  the  prior  deed,  which  we  find  to  have  been  en- 

V.  tirely  gratuitous ;  and  even  if  it  be  admitted  that  no  considera.- 

Brown.      ^j^jj  ^^g  given  for  the  reconveyance,  yet,  inasmuch  as  possession 

was  never  taken  under  the  first  deed,  and,  consequently,  IVen 

dell  never  acquired  any  false  credit  from  it,  nc  one  was  de^ 

♦  ceived  by  it. 

The  lessor  of  the  plaintiff,  though  certainly  a  purchaser  for 
valuable  consideration,  could  not  but  know  that  he  was  buying 
contested  property,  which  he  took  for  better  and  for  worse ;  and 
we  have  a  right  to  say,  that  he  knew  that  the  deed  from  the  de- 
fendant to  nendell  was  merely  for  the  purpose  of  making  him 
an  elector,  and  that  it  had  been  given  up.  Those  voluntary 
deeds  which  may  be  avoided  by  a  subsequent  purchaser  under 
the  27  Eiiz.  ch.  4.  are  sych  as  are  made  with  intent  to  deceive 
such  purchaser ;  and  this  intent  \o  deceive  is  evidenced  by  a 
voluntary  conveyance,  coupled  with  a  subsequent  agreement  to 
sell  again ;  and  it  is  not  merely  the  accomplishment  of  the  deceit 
on  the  purchaser  which  constitutes  the  fraud,  but  the  deceit- 
ful intention  in  the  seller  manifested  by  his  proceeding  to  the 
second  sale.  (Jtoberts  on  Fraudulent  Convey,  35.  and  the  cases 
there  cited.)  Here  the  seller  is  passive,  and  the  lessor  of  the 
plaintiff  is  not  a  purchaser  from  him,  but  through  the  interven- 
tion of  the  law. 

*  Judgment  for.  the  defendant. 


[♦264]      *Jackson,  ex  dem.  Gillet  and  others,  against  Brown. 

A     convey-      THIS  was  an  action  of  ejectment  brought  tp  recover  part  of 

ow  *21c!-  ^  ^^*  ^^'  ^"  ^^®  ^^^'^  ^^  Junius,  in  the  county  of  Seneca.     Is- 

iu  1791,  bein^  suc  was  joined  in  February,  1816;  and  the  defendant,  after- 
previous  to  the  wards,  in  August  term,  1816,  pleaded  puis  darrein  continuance, 
AprU,\^\,[^  that  the  plaintiff  ought  not  further  to  have  and  maintain  his  ac- 
J*»®  ^^  /^^•'*^*  ^^^  ^^  *^®  demise  of  David  Tewahangarahkan,  one  of  the  les- 
wiUiin  ^7*  sors,  bccausc  David  had,  on  the  25th  of  July,  1816,  by  his  in- 
loth'  f  ^*H?  ^^"^"''®>  ^"^y  approved  by  the  surveyor-general,  granted,  bar- 

1813.    Sess.  36! 

r.'92.  2  R,  N.  L,  158.)  of  land  of  which  he  was  seised  in  his  individual  capacity,  and  distinct  0*011)  his  tribe. 
a:s  the  heir  of  an  Indian  to  whom  it  was  rrnnlcd  by  the  state,  for  his  scrvicef  miring  the  revolutionary  war, 
il  valid,  (S.  P.  Jackson  v.  Sharpe,  14  Jmyis.  Rep,  47%.)  aJthon^  made  without  special  authority  from  the 
legislature,  and  without  the  approbation  of  the  surveyor-general,  (a) 

The  approbation  of  tlie  surveyor-generai  to  the  deed  or  an  Indian  patentee,  or  his  heirs,  In  parsiiUneo  of 
the  d5th  section  of  the  act,  (sess.  36.  c.  92.  2  N.  R.  L,  172.)  to  a  deed  that  is  void  and  inoperative,  does 
not  preclude  him  from  ailerwards  giving  his  assent  to  a  valid  aud  operative  deed  from  the  same  grantor 
for  the  same  laud. ' 

The  endorsement  of  ^his  approbation  on  the  deed  needs  not  state  bis  reasons  for  giving  it.  '*  /  appratr. 
of  the  within  deed,"  is  sufficient. 

(a)  vide  contra  Goodell  v.  Jackson,  SO  Jbhns.  Rep.  693.  Sec,  also,  S.  C.  below,  SO  Johns.  Hep.  188 
leer.  Glover,  8  Cowen,  189. 
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gained,  sold,  and  released  the  premises  in  qttestif>n,  and  all  ac-  SEW-YO:ue, 
tion  and  actions  in  relation  thereto,  to  the  defendant  and  his     ftay,^w. 
heirs.     The  cause  was  tried  before  Mr.  J.  iS^ncer,  at  the  Sene-      jacksom" 
ca  circuit,  in  June,  1817.  v.* 

Letters  patent  for  lots  No.  4  and  lj6,in  tbjB  town  of  Junius,      Brow/t. 
were,  on  the  29th  of  January^  1791,  issued  to  Honyost  Tewc^han- 
garahkan^  an  Oiieifi^  Indian,  and  a  lieutenant  ia  the  line  of  this 
state,  who  was  Killed  in  1779,  for  his  services  iq  the  revolution- 
ary war.     HqnuostAeft  two  sons,  Honyost,  and  the  lessor  David , 
who  is  an  Oneida  Indian,  residing  with  the  Qr^cida  tribe.     On 
the  3 1st  of  December^  1791,  Elizabeth  and  jSonypst,  the  widow 
and  one  of  the  sons  and  heirs  of  Honyost,  the  patentee,  by  deed, 
without  authority  from  the  legislature,  or  the  approbation  of  tjie 
Buryeyor-general,  cqijvipyed.the  two  lot§  No*  4  and  16,  in  oon- 
nderation  of  ten  pounds,  to  Cornelius  A*  Van  Slyck,  who,  in 
December,  1792,  conveyed  to  J.  Atkinson,  who,  afterwards, 
conveyed  the  same  to  James  PisJc.    FisJc,  in  March,  1808,  con- 
veyed the  premisea  in  question  to  Cass,  whp,  on  the  9th  of  July, 
1811^  conveyed  the  s^me  to  the  defendant.    Qn  the  1st  of  Aur 
gust,  1192,  one  Ifonyost  'PewahangarahJcan,  n.  Cayuga  Indian, 
who  was  admitted  to  have  no  interest,  qonveyed  the  two  lots  to 
P.  Campbell,  who,  in  October,  1797,  conveyed  the  sanoi^e  to  ZJ. 
Matthews.    The  defendant  and  those  under  whom  he  *daims      f  ♦  265  ] 
bad  been  in  possession  of  the  premises,  claiming  title,  sinqe  the 
year  1803.    By  indenture,  dated  May  26th,  IQO^,  Honyost  and 
David,  the  sons  and  heirs  of  tUe  p^tente^,  in  consideration  of 
2,000  dollars,  grante<j  the  two  lot?,  Nos.  4  and  lj6,  to  the  lessor 
Oillet,  in  fee.     On  this  deed  was  endorsed  the  certificate  of  the 
surveyor-general,  that  it  appeared  tp  hi.pa  that  it  had  been  fairly 
obtained ;  that  the  consideration  was  compeleiit>  and  had  been 
sufficiently  secured,  in  cpasequence  of  wh^^h  he  endorsed  hi^ 
approbation.     By  indenture,  dated  the  25th  of  July,  1816,  the 
lessor  Da&tct,  reciting  that  he  claimed  an  undivided  moiety  in 
lot' No.  16,  in  consideration  of  80doUaTs.  rjeleased  to  the  defend- 
ant and  several  other  persons,  being  in  ppssession,  ai^d  their 
heirs,  all  his  interest  therein,  and  also  released  all  actions  and 
demands  in  relation  to  the  same.    This  wa3  the  release  mentipned 
in  the  defendant's  plea,  puis  darrein  continuance.    The  survey- 
or-general's approbation  was  endorsed  in  these  words : — "  Sur-r 
vtyor^generaV s  office,  Albany,  July  27th,  1816.    I  approve  of 
the  within  deed.     Simeon  De  Witt,  surveyor-general.'^     To  sho\^ 
that  the  consideration  mentioned  in  the  release  was  incompe- 
tent it  was  proved,  on  the  part  of  the  plaintilT,  tl;iat  the  lot,  a)t 
the  time  of  the  ez^ecution  of  it,  was  worth  12,()00  dollars. 

\  verdict  was  taken,  by  cpnsent,  for  the  plaintiff,  subject 
to  the  opinion  of  the  Conr^t,  on  a  case  cpntaimng  the  facta 
above  stated. 

.  Tbc  case  was  argued  by  SSf /Z  and  Brovm^  for  the  pl^dntijOT,  and 
Cody,  for  the  defendant 
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866  CASES  IN  THE  SUPREME  COURT 

NEW-YORK,      Spencer,  J.,  delivered  the  opinion  of  the  Court.      Tlie 

V  *?2!  !fi?*  ^  l^sors  of  the  plaintiff  elaim  a  right  to  recover  one  half  of 

the  lands  in  the  defendant's  possession,  either  under  the  deed 

'vr'      from  Davidy  the  Indian,  as  one  of  the  two  heirs  of  his  father, 

B»ow».      xo  Gillety  of  the  25th  of  Afay,  1809,  or  else  upon  the  demise 

of  David. 

Since  the  case  of  Jackson  v.  Sharp^  n4  Johns.  Rqp.  472.) 
there  can  be  no  doubt  that  the  deed  of  the  Slst  of  Uecembery 
1791,  from  the  widow  and  one  of  the  sons  of  the  patentee,  is 
[  *  266  ]  *a  vaJid  deed ;  but  if  it  were  not,  the  defendant,  or  those  under 
whom  he  claims,  entered  on  the  premises  in  1803,  under  claim 
and  color  of  title ;  and,  consequently,  the  conveyance  to  GiUet, 
in  1809,  was  void  and  inoperative. 

The  right  to  recover  on  the  demise  of  David  will  depend  on 
the  right  of  the  surveyor-general  to  eive  his  assent  and  appro- 
bation on  the  release  of  the  25th  of  July,  1816,  to  the  defendant 
and  several  others. 

The  objections  to  this  deed  are,  1st.  That  the  surveyor- 
general,  having  given  his  approbation  to  the  deed  from  David 
to  GiUety  his  power  was  exhausted,  and  he  could  not  give 
his  approbation  to  any  other  deed  from  the  same  Indian  for 
the  same  land ;  and,  2d.  That  the  approbation  is  informal  and 
defective. 

By  the  55th  section  of  the  act  relative  to  the  different  tribes 
and  nations  of  Indians  within  this  state,  passed  10th  of  Aprils 
1813,  (2  N.  R.  L.  158.)  (a)  the  heirs  of  the  Indians  to  whom 
land  was  granted  for  military  services  in  the  revolutionary  war, 
were  rendered  capable  of  taking  and  holding  by  descent ;  and 
every  conveyance  thereafter  to  be  executed  by  the  patentee,  or 
his  heirs,  to  any  citizen  of  the  state,  for  any  such  land,  was  de- 
clared to  be  valid,  if  executed  with  the  approbation  of  the  sur- 
veyor-general, to  be  expressed  by  an  endorsement  on  such  Con- 
veyance, and  signed  by  him. 

By  an  act  of  the  5M  of  March,  1810,  the  surveyor-general 
was  authorized  to  ascertain  whether  legal  conveyances  made  by 
an  Indian  patentee  of  lands  granted  for  military  services 
in  the  revolutionary  war,  or  their  heirs,  had  been  obtained 
fairly,  for  a  competent  consideration  paid,  or  property  se- 
cured, to  be  paid  to  the  grantors,  before  he  endorsed  his  appro- 
bation, in  pursuance  of  the  act  for  the  relief  of  the  heirs  of  the 
Oneida  Indians. 

If  the  deed  to  Gillet  was  void  for  maintenance,  in  conse- 
quence of  an  adverse  possession,  it  would  seem  to  me  that  the 
approbation  of  the  surveyor-general  would  follow  the  fate  of 
the  principal  or  subject  matter,  and  that  it  would  be  a  void 
execution  of  the  power  intrusted  to  him.  His  assent  being 
given  to  a  deed  that  could  have  no  effect  or  operation  in  law, 
was  not  an  execution  of  the  power  vested  in  him,  and  could  not 
I  ]      preclude  his  approving  of  a  valid  deed.    Indeed,  ^e  act  of 

(a)  1  je.  tf.  790. 
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1810,  which  confers  the  authority  on  the  surveyor-general  of  new-york 
approbating  deeds  given  by  Indian  patentees,  or  their  heirs,  ^^S^^fJ^ 
restricts  the  approbation  to  legal  deeds ;  the  deed,  then,  to  Oil- 
let  not  being  legal,  the  approbation  on  that  ground  was  void, 
and  being  void,  it  is  a  nullity. 

The  second  point  is  untenable.  The  act  of  the  13th  of 
Aprils  1813,  requires  only  the  approbation  of  the  surveyor- 
general  to  be  expressed  by  an  endorsement  on  the  convey- 
ance; he  is  not  required  to  set  forth  the  reasons  or  induce- 
ments to  such  approbation,  and  the  one  given  in  this  case 
is  a  compliance  wnn  the  act. 

Judgment  for  the  defendant. 


Seelet  against  Birdsall. 

THIS  was  an  action  on  the  case  against  the  defendant,  late  ^^  actwo  on 
sheriff  of  the  county  of  SenecOy  for  a  false  return  on  a  writ  of  a  ■Mtf*^Sr"a 
fieri  facias,  issued  out  of  this  Court,  at  the  suit  of  the  plaintiff,  ^.  ^^f  '^ 
against  W.  L  Seeley.  The  cause  was  tried  before  Mr.  J.  v^k^,  of  'the 
Spencer,  at  the  circuit  in  Cayuga  county,  where  the  venue  was  ***-^2iI^i?2 
kid,  in  June,  1817.  J^**wL; 

The  plaintiff  recovered  a  judgment  against  W.  L  Seeley  for  (^^  I!* 
3,988  dollars  of  debt,  and  14  dollars  and  43  cents  damages  and  c.  4,i.  sT*!  N. 
costs.  A  fieri  facias  was  issued  thereon,  to  which  the  defend-  Sl^'\^^-]f'^^ 
ant  returned,  that  he  had  sold  all  the  goods  and  chattels  of  fV.  bouo^^^ihow 
J.  Seeley  to  be  found  in  his  bailiwick,  and  that  he  had  made  out  *•*  *^«  ««"»« 
of  the  same  the  sum  of  10  dollars  and  25  cents,  and  that  he  had  ^t£^  o^^!^ 
advertised  for  sale  all  his  right  and  title  to  a  certain  lot  of  land.  \y.^^  ^^ 
It  was  proved  that  one  of  the  defendant's  deputies  had  levied  **Th«e^*b'^"a 
on  property  of  fF.  J.  ^Seeley,  to  the  amount  of  three  or  four  [  •  268  ] 
hundred  dollars ;  that  the  defendant  recognized  the  levy ;  and  dii lincUon  be- 
that  being  requested  by  the  plaintiff  to  sell,  he  refused,  and  ^^^^ 
never  had  sold  the  property  levied  on.  mruiu    omen: 

^     ^      ^  -  -  -      -  in   the    ionner 


The  defendant's  counsel  moved  that  the  Court  would  charge  ^J^  ^ 


act 


the  jury  to  find  a  verdict  for  the  defendant,  because  the  plaintiff  bciaff  of  such  a 
had  not  proved  any  act  done  by  the  defendant  in  the  county  of  SS^gilJSbim 
Csyuga^  The  judge,  however,  charged  the  jury  to  find  a  verdict  no  auuiority  to 
for  the  plaintiff,  subject  to  the  opinion  of  this  Court,  and  they,  u*i!ii%te^d 
accordingly,  found  for  the  plaintiff.  by  the  tiatate ; 

but    where,   in 
1  doinr    an    act 

SUly  for  the  plaintiff.  The  defendant  claims  a  privilege,  or  withm  the  limits 
exception,  which  is  to  be  taken  strictly.  The  act  (1  N.  R.  L.  ^  ex«^^"& 
155.)  (a)  requires  the  fact,  or  cause  of  action,  to  be  proved  to  authority    im- 

abotet  the  confidence  which  the  law  repoeea  m  him,  these  are  eaaes  to  which  the  itatate  appUet. 

(a)  2  JS.  A  553. 
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'^^-^W,  have  arisen  in  the  ooonty  where  the  venue  ib  laiflp    What  in 
^'  the  fact,  or  cause  of  action,  in  this  case?    The  return  of  tb» 

writ.  From  the  nature  of  the  a/^t  of  naaiki^g  the  retuiB,  it 
is  impossible  to  prove  where  if  wm  made.  It  is  a  private 
acty  and  not  within  the  intent  of  the  statute.  If  it  is  oeces- 
sary  to  show  where  it  was  done,  the  Court  will  intend  that  it 
was  done  in  the  oeiaatf  where  the  venue  is  Isiid*  Ail  pre- 
sumption is  against  privikige ;  aiMi  in  support  of  justice  tl^e 
Court  will  presume  in  favor  of  the  pbuptiff,  afid  tlvow  tbt^ 
proof  of  the  cootrary  on  the  defendant*  In  B^eri  v.  Zli/- 
drethy  (1  Caines,  1.)  a  mere  transilory  actAOQ  was  h^  Aot  Id 
be  within  the  county.  In  Siorm  v.  Woods,  (11  Johns.  Rep. 
116.)  which  was  an  action  for  a  false  return  against  th»  sheriff 
of  Washington^  the  cause  was  tried  at  Albany.  There  are 
numerous  cases  of  aotieas  fer  escapes,  in  which  this  ob- 
jection was  never  made.  (2  Cainesy  46.  4  Johns.  Rep.  45. 469.) 
The  action  for  a  false  return  is  transitory,  as  the  sheriff  may 
make  and  deliver  his  petfyn  any  where*  (Griffith  v.  Walker^ 
1  WiU.  Rep.  336.) 

Cody,  contra,  TJte  privilege  fironted  as  not  for  the  mere 
persoDied  benefit  of  th^  eheriff,  but  fa>r  the  sake  of  public  con- 
ve^ii^iee;  as^  otherwise,  a  sheriff  might  be  called  out  of  his 
ceimty  into  e\exy  coun^  in  the  state,  tp  defbiiid  suits  against 
{  *269  ]  him,  to  the  great  injury  of  the  public  business  intrusted  *to  h^ 
charge.  Since  the  statute  of  81  Jan^  I.  ch.  13,  which,  except 
that  sheriffs  are  not  named  in  it,  is  similar  to  our  act,  actions 
against  officers,  whicfc  would  otherwise  be  transitory,  are  r^ 
garded  as  locaL 

In  Lord  v.  Francis,  (12  lU»d.  403.  <S.  P.  J^n.  515.)  it  w^ 
held  that  an  action  for  a  false  return  wa^  local,  and  the  venue 
mi^ht  be  laid  either  in  the  county  where  the  return  was  made, 
or  m  that  in  which  it  appeared  of  record.  (1  Comjfns,  Dig. 
164,  165.  168.  Action.  (N.  8.)  (N.  11.)  Such  was  the  law 
before  the  statute  which  nas  made  no  further  change  than  to 
confine  the  action  to  the  {dace  where  the  act  was  done,  instead 
of  its  being,  also,  laid  in  the  place  where  the  record  is  kept. 
The  xBases  in  this  Court,  which  have  been.cited,  were  actions  of 
debt,  not  actions  on  the  case.  At  any  rate,  Use  vepue  should 
be  laid  in  the  oounty  in  which  the  sheriff  resides,  for  there  it 
DQLust  be  presumed  that  he  does  all  his  offiidal  aqts. 

Per  Curiam.  An  action  on  the  cape  agQin3t  a  sheriff  for  a 
false  return  on  an  execution,  is  mthin  the  first  section  of  the 
statute,  (1  R.  L.  155.)  (a)  '<fbr  the  more  easy  pleading  in 
certain  suits ; "  and,  consequently,  the  burthen  of  the  proof,  that 
the  canse  of  action  arose  within  the  county  wherein  the  venue 
is  laid,  is  thrown  on  the  plaintiff,  and  the  failure  to  give  that 
proof  entitled  tlie  defendant  to  a  verdict  of  not  guilty. 

(a)  fl  JS.  A  393. 
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The  words  of  the  fttatiite  nte  very  plain  and  perspienofis.    If  «'fBW«YOiii^ 
ttajf  ^iCtioa  upon  the  case  be  brought  against  any  sheriff,  &c*,  ^^^Si^,^^^ 
kn  or  concerning  any  matter  or  thing  by  him  d^nt,  by  virtue  of     sxiloiio 
Ait  ojicey  the  said  action  shall  be'  laid  within  the  county  where  ▼* 

Ae  trespass^  or  fact  be  done  and  ccrnimitted,  and  not  elsewhere ;        ^^^*'' 
ftnd  if,  npon  the  triaii  the  plaintiff  shall  n6t  prove  that  the  cause 
of  his  action  arose  within  the  county  wherein  such  action  is 
kid,  in  every  such  ea^ie,  the  juty  which  shall  try  the  same  shdl 
find  the  defendant  not  goilty,  &C. 

The  case  of  Grij^th  v.  Ifalker,  (1  Wik.  336.)  which  con- 
ttders  an  action  againi^t  a  fi^heriff  for  a  fake  return  as  transitory^ 
was  prior  to  the  statute  rendering  actions  i^gainst  sheriffs  for 
acts  done  by  Virtue  of  their  offices  local.  Ti^  true  distinction 
is  between  an  act  done  4iohfe  &ficii  and  ^rtute  officii ;  in  the  [  •  270  ] 
ftmner  case,  the  sheriff  is  not  protected  by  the  statute,  where 
the  act  is  of  such  a  nature  that  his  office  gives  him  no  authority 
to  do  it ;  but  where,  in  doing  an  act  within  the  limits  of  his  au'* 
diority,  he  ex^cises  that  authority  improperly,  or  abuses  the  c6n* 
fldence  which  the  law  reposes  in  him,  to  such  cases  the  statute 
tttends. 

New  trial  granted^ 


Skilding  and  Haight  against  Warren. 

THIS  was  an  action  of  oBsmi^itf  brought  by  the  plaintifTs,  as  A  note 
fendoTsees  of  a  promissory  note,  dated  May  33d,  1815,  for  500  SfaKteSiforibJ 
dollars,  payaMe  m  six  months,  to  Motes  fvarrtn^  the  defendant,  accommodaiion 
made  by  Oilehrist  and  fVarren.  and  endorsed  by  the  defendant,  ili^'lJir'!!?' 
Moses  katren,  and  by  B^atidn  Smith.  ^  b^P^crid^S 

-  At  the  trial  before  Mr.  J.  Spencer,  at  the  Rensselaer  circuit,  S$'''uir^te, 
in  December,  1817,  the  counsel  for  the  defendant  admitted  all  they  became  b- 
the  fects  requisite,  in  the  first  instance,  to  support  the  plaintiff's  S^Sn"*lhJS 
action,  and  then  offered  Jonathan  fVarren,  6ne  of  the  makers  directed  them 
<>f  the  note,  as  a  witness  in  relation  to  the  origin  and  transfer  of  "t^^^iwSh^  JlJj 
it.  He  was  objected  to  by  the  counsel  for  tiie  plaintiffs  on  the  promiMd.  Thej 
ground  that  a  party  to  a  negotiable  instrument  is  an  incompe-  Jd^T^^o'^ISlJ 
tent  witness  to  impeach  it :  but  the  objection  was  overruled,  piainUffi,  with 
tod  the  witness  admitted,  who  stated  the  foUowbig  ciroum-  uJl^dJi^^rtMl 

cet,  in  satisfac- 
1km  of  a  debt  due  from  them  to  the  plaiatiSty  Mrhicfi  covered  pert  of  the  amoQBt  of  the  note,  recehr* 
in^  from  the  plaintifTs  }he  balance  in  cash.  The  plaintiffs  broudit  an  action  on  the  note  agamst  the  en- 
mser.  Held,  that  the  ptaintiflti  were  not  bma  Jfde  holders  of  the  note,  and  could  not,  unaer  the  cireom- 
sUneet^  mpport  the  actioas  and  that  at  the  defence  rested  on  matters  aifsiag^  subsequent  to  the  execution 
of  the  note,  one  of  the  makers  of  it  was  a  competent  witness  to  defeat  the  recovery ;  and  that  without  a 
melease,  he  bein^  inStSerent  between  the  parties,  (a) 

A  party  to  a  negotiable  inslmmenl  is  inadmissible,  as  a  witness,  to  show  it  void  at  the  time  of  its  exeen- 
tioa  ;  but  be  is  eompeteat  to  testify  as  to  facts  subsequently  arising. 

M  Vide  WanUa  v.  fhighei,  9  WimUWs  lUp,  41S.  Pcmdl  v.  W«itr$,  8  Ceie.  Rep.  669.  WUBmm 
V.  dMar «,  S  G010.  lUp.  251  PamtU  v.  H^olcrr,  17  Jofmt.  Rep,  176.  MFmddm  v.  Maxwell,  0, 188. 
SLs£^ard  y.  Rke,  5  Cowen  ».    UUca  Bank  t.  Htllard,  IdASi, 
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870  CASES  IN  THE  SUPREME  COURT 

NEW-YORK,  Stances : — ^The  note  in  question  was  an  accommodation  note, 

^^^^[J5i?[>  endorsed  by  the  defendant,  without  consideration,  to  enable  the 

SuLDiHo     makers,  who  were  partners  in  trade  at  Troy^  to  pay  their  debts, 

y.  and  carry  on  their  business.    They  expected  to  be  able  to  obtain 

Wabru.     ^[|g  money  from  one  fViswaU,  who  not  being  at  home  when  the 

[*271  ]  *note  was  made,  which  was  in  the  latter  part  of  April,  or  the 
beginning  of  il/ay,  1815,  the  date  of  it  was  left  blank,  and  the 
makers  had  permission  to  fill  it  up  whenever  they  should  obtain 
the  money.  Disappointed  in  procuring  it  from  ffuwall,  and  in 
want  of  money,  they  filled  up  the  date  on  the  23d  of  May,  and 
procured  the  endorsement  of  Smithy  and  endeavored  to  negotiate 
the  note,  but  were  unsuccessful.  In  the  latter  part  of  June,  Gil- 
christ  and  Warren,  who  had,  until  then,  been  in  good  credit,  failed, 
and  became  insolvent ;  and  soon  after,  the  defendant  inquired 
of  J.  Warren,  the  witness,  what  had  been  done  with  the  note, 
and  being  told  that  it  was  still  in  their  possession,  expressed  hia 
satisfaction,  and  directed  them  not  to  part  with  it,  which  the 
witness  promissed.  Gilchrist  and  Warren  wer6  indebted  to  the 
plaintiffs  in  about  250  dollars,  70  dollars  of  which  were  borrowed 
money,  and  the  residue  was  on  a  note  not  then  due ;  and  soon 
after  their  failure,  the  plaintiff  Haight  called  on  them  for  pay- 
ment of  the  70  dollars,  which  they  said  they  were  unable  to 
pay.  Haight  then  proposed  taking  the  note  in  question,  and 
after  deducting  tlie  amount  of  the  account  of  the  plaintifls,  to 
pay  them  the  balance.  The  witness  told  Haight  that  they  could 
not  part  with  the  note,  and  stated  to  him  that  the  note  was  en- 
dorsed by  the  defendant,  without  consideration,  for  their  accom- 
modation, when  they  were  in  good  credit ;  that,  since  their  fail- 
ure, the  defendant  had  directed  them  not  to  part  with  it,  which 
they  had  promised,  and  that  they  were  insolvent,  and  unable  to  pay 
the  note,  or  to  indemnify  the  defendant.  Upon  this,  Haight 
proposed  not  only  to  pay  the  balance  of  250  dollars,  but  to  wait 
two  years  for  the  payment  of  the  note,  and  also  to  sign  a  letter  of 
license,  ^ving  them  two  years  for  the  payment  of  their  debts, 
and  to  exert  the  influence  of  the  plaintiffs  with  their  other  cred- 
itors to  obtain  tlieir  signatures  to  the  same ;  and  if  they  could 
not  pay  the  note  at  the  end  of  two  years,  to  give  them  further 
indulgence,  if  there  was  a  praspect  of  their  being  able  to  pay- 
it  within  a  reasonable  time.  Two  or  three  conferences  subse- 
quently took  place,  iji  relation  to  the  subject,  and  finally,  about 
the  third  of  Juiy,  Gilchrist  and  Warren  delivered  the  note  to 
the  plaintiffs,  who,  a  few  days  after,  paid  them  the  balance. 

?  •  272  ]      The  witness  understood  the  agreement  of  the  plaintiffs  *to  wait 
for  payment,  to  extend  to  the  endorsers  of  the  note. 

Upon  this  evidence,  the  j«ry,  in  conformity  to  the  charge  of 
the  judge,  found  a  verdict  for  the  defendant,  which  the  plaintiffs 
now  moved  to  set  aside,  and  for  a  new  trial. 

Huntington,  for  the  plaintiffs,  contended,  that  Warren  was  an 
incompetent  witness ;  that  no  person  whose  name  is  on  a  nego» 
fiU 
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liable  instrument  is  competent  to  prove  it  void  in  its  inception ;  new-york, 
or,  at  the  time  he  put  his  name  on  it^  and  gave  it  currency.  .I^^l^ijv, 
^lann  v.  Swan,  14  Johns.  Rep.  270.     Walton  v.  ShcUy,  1     q^hjujiq 
Term  Rep.  296.     fVintonY.  Saidler,  3  Johns.  Cos.  184.   Baker  v. 

V.  Arnold,  1  Caines's  Rep.  258.  State  v.  Lynch,  2  Dallas,  194.  Warreh. 
Jordain  v.  LasbroJce,  7  Term  Rep.  601.  J5c«^  v.  Baker,  3  Temi 
JR^.  34.  Feake'sCas.  40.  118.  1  J&p.  Hep.  298.^  The 
date  of  the  note,  in  this  case,  was  mmiaterial.  It  tooK  effect 
only  from  its  delivery,  (Latising  v.  Gaine  fy  Ten  Eyck,  2  Johns. 
Rep.  300.  3  Esp.  N.  P.  R^.  108.)  or  from  the  time  of  its 
transfer,  b^  endorsement  to  tbs  plaintiffs.  Though  made  and 
executed,  it  had  no  legal  existence  until  it  was  endorsed ;  and 
the  witness  was  called  to  prove  a  fact  which  destroyed  the  note 
to  which  he  had  given  currency,  and  was,  therefore,  inadmissible, 
on  the  ground  of  interest. 

This  case  is  distinguishable  from  that  of  WoodhvU  v.  Holmes, 
(10  Johns.  Rep.  231 .)  There  the  note  was  drawn  and  delivered 
to  the  payee,  and  by  him  endorsed  to  a  third  person,  for  a  par- 
ticular purpose,  who  fraudulently  put  it  in  the  hands  of  a  broker. 
(1  Day's  Rep.  17.  3  Mass.  Rep.  27.  365.  4  Mass.  Rep.  156. 
6  MiMss.  Rep.  449.) 

Sutherland,  contra.  The  only  objection  at  the  trial  was,  that 
Warren  was  an-incompetent  witness,  because  his  name  was  on 
the  note,  not  on  the  ground  of  interest. 

The  genera]  doctrine  of  the  case  of  lValto7i  v.  Shelly  has  not 
been  considered  as  law  in  England,  since  the  case  of  Jordain  v. 
Lashbroke,  and  the  judges  there,  at  N.  P.,  have  uniformly  re- 
ceived persons  whose  names  were  on  negotiable  paper,  to  im- 
peach it,  unless  interested.  (Jones  v.  Brooke,  4  Taunt.  Rep. 
464.  1  Esp.  Rep.  176.  Peake's  Rep.  1 17.  5  Esp.  Rep.  1 19. 
13  East,  175.  Phillips's  Ev.  32,  33.)  rThe  principle  of  the  [  •  273  J 
case  of  Walton  v.  Shelly  has,  it  is  true,  been  adopted  in  this 
Court,  and  in  the  Supreme  Court  of  Massachusetts,  but  with 
some  qualification.  Though  the  party  to  a  negotiable  instru- 
ment is  incompetent  to  prove  it  void  in  its  inception,  yet  for 
any  other  purpose,  as  to  prove  facts  subsequent  to  making  the 
instrument,  he  may  be  a  witness,  if  not  interested.  The  rule 
in  Walton  v.  Shelly  is  founded  in  public  policy,  and  it  is  against 
public  policy  to  give  currency  to  instruments  executed  mala  fide, 
or  in  violation  of  law.  All  the  cases,  except  that  of  StiHe  v. 
Lynch,  (2  Dall.  194.)  in  which  the  principle  has  been  applied, 
arose  out  o(  gaming  or  usury. 

In  Jackson,  ex  dem.  Mapes,  v.  Frost,  6  Johns.  Rep.  135.  the 
grantor  of  a  deed  was  admitted  as  a  witness  to  prove  it  fraudu- 
lent, his  interest  having  been  released.  In  Hill  v.  Peyson,  (3 
Mass.  Rep.  559.)  the  Supreme  Court  of  Massachusetts  held, 
that  the  grantee  of  a  deed  was  a  competent  witness  to  prove  it 
fraudulent.  So,  in  Baring  v.  Shippen,  (2  Binney^s  Rep.  154.)  . 
the  assignee  of  a  bond  was  admitted  a^  a  witness  to  prove  that 
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NEW-TORK,  it  wa^  fraudulently  obtained  by  him.    In  an  action  of  debt  cm 
^/J^^ljfl?!^  ^^  statute  against  bribery,  the  party  bribed  is  a  competent  urit- 
SxiLoivo     ^^^  ^^  prove  it.     {Hayer,  289.  Coufp.  197.)    The  guik  of  the 
V.  witness  is  no  objection  to  his  competency,  but  goes  only  16  hit 

Warru.  credit,  {rhiliips's  Law  of  tk).  ^.)  Accomf^ces  are  compe- 
tent witnesses.  The  doctrine  of  the  case  of  Walton  v.  H/ielfy 
is  strictly  confihed  to  negotiable  ptHper,  and  the  rea^n  of  it  b 
founded  in  commercial  policy. 

The  proof  offered  must  be  siicfa  as  goes  to  show  the  not6 
▼ofd  in  its  inception,  or  original  fyeation,  and  to  destroy  it  to- 
tally. The  case  of  fVoodhull  v.  Holme$,  (10  Johns.  Rep.  231.) 
is  analogous  and  in  point.  (6  Ma$$»  Rep.  430.  7  Mass,  Rep. 
470.)  A  party  to  a  negotiable  paper,  it  was  there  held,  may  be 
a  witness  to  prove  facts  subsequent  to  its  creation,  and  ^i^di 
go  to  show  that  the  holder  has  no  right  to  recover. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.    It  cannot 

be  useful  or  necessary  to  review  all  the  cases,  upon  thequestioa 

[  *  874  J      whether  a  party  whose  name  is  on  a  nl^gotiable  *paper,  can  be 

admitted  a^  a  witness  to  impeach  it,  by  testifjring  to  fatts  anftihg 

subsequent  to  the  execution  of  the  note. 

We  have  decided,  that,  from  principles  of  public  poKcy,  a 
man  whose  name  is  on  such  paper  caimot  be  admitted  to  shdW 
it  void  for  usury,  or  for  any  other  cause,  at  the  time  of  its  ex** 
ecution ;  but  that,  as  to  facts  subsequently  arising,  he  may  be 
admitted  to  testify,  if  he  stands  dbinlerested;  I  cannot  perceive 
any  essential  difference,  between  this  case  and  that  of  fVoodhull  v. 
Hoimes,  (10  Johns.  Rep.  231.)  It  was  decided  in  that  case, 
that  the  endorser  was  a  competent  witness  to  prove,  thut  aftei 
the  note  was  made  and  endorted,  it  wad  delivered  to  a  third 
person,  to  be  presented  to  a  bank  for  discount,  who,  .instead  of 
offering  it,  fraudulently  put  it  into  the  hahds  of  a  bl-ok^r.  The 
evidence  of  the  endorser,  in  that  case,  had  he  made  out  the  facts, 
would  havo  defeated  a  recovery;  uilless  the  holder  had  shown 
that  he  camO  furly  by  the  note,  The  evidence  went  to  show 
that  the  note  was  an  accommodation  note ;  that  no  considera* 
tion  had  passed  between  th^  immediate  parties  to  it,  and  that 
the  plaintiff  had  come  unfhirly  into  the  possession  of  the  n<ite; 
and  this,  the  Court  held,  the  endorser  might  prove,  notvvith- 
standing  the  rute  in  Winton  v.  Saidhr^  and  Walton  v.  Shelly. 

The  facts  prov^sd  by  the  endorser  in  thi$  case,  make  out  a 
case  precisely  similar  in  principle  to  that  of  Woodhuli  v.  Holmes. 
Here  the  note  was  endorsed  by  the  defetidant,  as  an  accommo- 
dation note,  to  enable  the  maker  to  borrow  money.  No  value 
was  received,  and  the  act  of  endorsing  was  gratuitous.  The 
makers  of  the  note  were  solvent  when  the  defendant  lent  hid 
endorsemcsnt ;  they  had  become  insolvent  when  the  plaintiff 
iteCeiVed  the  note.  After  the  insolvency  of  the  makers,  they 
had  promised  tho  defendant  not  to  negotiate  the  note.  With 
a  knowledge  of  t\\ese  Ceu^.ts,  and  to  secure  about  250  dollars  due 
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the  plaintlfTs,  they  took  this  note,  in  a  maimer  entirely  out  of  Sfcw-Yoitic 
the  usual  course  of  business.  They  held  out,  to  the  ihakers  of  ^^J^^fi^ 
the  note,  encouragement  to  aid  them  in  getting  a  letter  of  li- 
cense from  their  creditors ;.  they  advanced  a  part  of  the  money, 
and  promised  to  wait  tw6  years  before  payment  was  exacted. 
*It  cannot  be  doubted  that  the  plaiiitifis  are  mala  fide  holders  of  [  *  275  ] 
the  note,  and  that  they  took  it  with  a  view  to  charge  a  person, 
who,  from  mere  motives  of  friendship,  had  endorsed  it  to  aid 
men  who  werie  iii  good  circumstances,  but  who  had  become  In- 
solvent. The  plaintiffs  were  warned  that  the  note  \Vas/i4wcm5 
ojficio,  and  yist  they  took  it. 

tt  was  strenuously  cbhtehded  at  the  trial,  and  on  tiie  ai'gu- 
meht  of  the  case,  that  the  facts  to  which  the  endorser  testified, 
were  not  facts  arising  subseiquent  to  the  execution  of  the  note, 
biit  facts  contempoiuneous  with  the  note,  on,  this  ground,  that 
tne  note  had  ho  legal  efficacy  until  it  was  endorsed. 

The  same  objection  existed  to  the  testimony  of  the  endorser, 
in  the  case  of  Wooahull  y»  Holmes ;  for  there  the  note  was  not  effi- 
cacious until  it  came  into  the  hands  of  a  bona  fide  holder ;  for  as 
between  the  immediate  parties,  there  was  no  liability  to  each 
other  until  then ;  and  yet  the  testimony  of  the  endorser  was 
admitted  as  to  the  facts  subsequent  to  the  making  of  the  nbte ; 
and  by  the  terms,  6xeciitioh  of  the  note,  the  Court  meant  its 
signature. 

t  repeat  it,  there  iis  ho  dilTerehce  in  principle  between  this 
case  and  that  of  Woodhutt  v.  liotnies. 

A  point  has  been  taken,  that  Jonathan  Warren^  the  ihaker,  was 
interested,  and  ought  to  have  been  released :  it  has  bieen  deci- 
sively answered,  that  the  only  objection  ma<te  to  his  aclmisfiioh 
at  the  trial  was  the  one  already  considered,  and  it  maybe  added 
that  he  stood  indifferent  between  the  partiies. 

The  other  points  subjoined  to  the  case  were  not  urged  oh  lh6 
vgument,  and  are  not  tenable. 

Motion  denied,  (a) 

ta)  Vi(ie  Bank  ofKuOoAd  ▼.  JSdcA,  5  WtnielV*  Rep.  66. 


Jiiiii 


•CfaLEEVEtt  against  S»iitH,  pARiiEE  And  others.  [  *  276  ] 

THIS  was  an  action  of  debt  on  a  bond  for  the  performance  of  ^J^»  ""So^I 
the  covenants  contained  in  articles  of  agreement;  and  the  a^t,  and  b^ 
only  question  in  dispute  was,  whether  the  defendants  were  to  ^^^^  ^  f"^ 
be  charged  with  ths  sum  oif  5,000  doHars,  mentioned  in  the  cetpt^  a^smn 

ofmoney.whieh 
die  ^^ent  baH  a  right  to  \tny,  and  on  the  faiih  of  that  receipt,  the  f>rincipa)  ^it]«(  with  the  afent,  ana  payi 
bin  Ikioiiey,  the  pluty  giving  the  receipt  is  concluded  from  looking  to  the  principal,  for  he  should  bkt« 
riven  him  notice  of  the  mistake  in  the  first  instance  j  and  his  only  remedy  is  against  the  ag«oL 
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KEW-YORK,  receipt  of  the  29th  of  October^  1814,  given  by  the  defenduits. 

^2l2^)!I^  Smith  and  Pardee,  to  Nathaniel  Allen,  the   agent  of   the 
plaintiff. 

Smith  and  Pardee,  two  of  the  defendants,  the  others  b^iing 
their  sureties,  contracted  with  Cheever,  to  supply  the  forces  on 
the  northern  frontier,  during  the  late  war,  with  beef.  Funds 
were  placed  b^  the  plaintiff  in  the  hands  of  iV.  AUen,  to  be  ad- 
vanced to  Smith  and  Pardee,  as  occasion  should  require.  Allen, 
and  Smith  and  Pardee,  settled  their  accounts  every  month, 
when  receipts  in  full  were  given,  and  the  balance  earned  to  the 
next  month's  account.  In  November,  1814,  Smith  stated  to 
Allen  and  his  clerk,  that  he  had  been  charged  with  5,000  dollars, 
in  the  October  preceding,  more  than  he  had  received.  They  de- 
nied that  any  mistake  had  been  made.  Smith  continued  to  sign 
receipts  in  full  on  every  monthly  settlement,  but  still  urged  the 
adjustment  of  the  alleged  mistake.  The  plaintiffs  and  Allen  settled 
their  accounts  on  the  1 1th  of  July,  1815,  when  there  appeared  to 
be  due  to  Allen  a  balance  of  4,156  dollars  and  6  cents,  allowing 
him  the  5,000  dollars  in  dispute.  This  balance  the  plaintiti 
paid  to  Allen.  The  plaintiff  had  not  been  on  the  northern 
frontier  between  the  time  of  the  alleged  mistake  and  his  settle- 
ment with  Allen. 

The  above  facts  having  been  admitted,  or  proved  on  the  trial, 
the  defendants  then  offered  to  prove  that  they  were  charged  by 
Allen,  on  the  29th  of  October,  1814,  with  the  sum  of  10,000 
dollars,  when  he  had,  in  fact,  paid  them  but  5,000  dollars.  The 
testimony  was  objected  to  on  the  part  of  the  plaintiff,  on  the 
ground  that  no  notice  of  the  alleged  mistake  had  been  given  to 
the  plaintiff  previously  to  his  settlement  with  Allen ;  and  it  was 
rejected  by  Mr.  J.  Van  Ness,  before  whom  the  cause  was  tried. 

[  *  277  ]  *^A  verdict  having  been  found  for  the  plaintiff,  the  defendants 

now  moved  for  a  new  trial. 

Wells  and  Brinckerhoff,  for  the  plaintiff. 

P.  fV.  Radcliff,  for  the  defendants. 

Per  Curiam.  We  are  of  opinion  that  evidence  of  a  mistake 
in  the  accounts  of  Smith  and  Pardee  with  Allen  was  properly 
rejected.  The  alleged  mistake  took  place  in  October,  1814, 
and  in  July,  1815,  the  plaintiff  settled  with  Allen,  when  there 
appeared  to  be  due  to  the  latter  4,156  dollars  and  6  cents, 
allowing  him  the  5,000  dollars,  in  respect  of  which  the  mistake 
is  alleged  to  have  beqn  committed.  On  that  settlement,  the 
sum  of  4,156  dollars  and  6  cents,  which  appeared  to  be  due  to 
Allen,  was  paid  to  him. 

Now,  had  the  defendants  given  notice  of  that  mistake  to 
the  plaintiff,  he  would  have  made  the  settlement  on  very  differ- 
ent principles;  at  all  events,  he  would  not  have  paid  Allen^ 
until  the  fact,  whether  there  had  been  a  roistalke  or  uot| 
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was  ascertained.  If  a  man  deals  with  another's  agent,  and  new-york, 
gives  the  agent  a  receipt  for  a  sum  of  money  which  he  had  ^J^Ijlfl^^ 
a  right  to  pay,  and  on  the  faith  of  that  receipt  the  principal  jack»on 
settles  with  his  agent,  and  pays  him  money,  the  party  giving 
the  receipt  cannot  lie  by,  until  after  the  settlement  between 
the  principal  and  the  agent,  and  then  chaxge  the  principal 
with  the  payment  of  the  same  sum  again.  Good  fsdth  re- 
quires that  the  mistake  should  be  communicated  to  the  prin- 
cipal as  soon  as  it  is  known ;  and,  indeed,  if  a  loss  is  to  be 
borne,  it  must  fall  on  him  who  occasioned  it.  In  the  present 
instance,  it  is  not  stated  that  AUen  is  irresponsible.  That 
fact  makes  no  difference,  for  he  is  answerable  to  the  defendants 
as  for  money  had  and  received,  if  it  can  be  shown  that  he 
has  been  allowed  10,000  dollars,  as  paid  to  the  defendants, 
when  only  5,000  dollars  were  received  by  them.  The  case 
of  Wyatt  V.  The  Marquis  of  Hertford  (3  East's  Rep.  147.) 
supports  the  principle  of  this  decision. 

Motion  for  a  new  trial  denied. 


•Jackson,  ex  dem.  Stevens  and  others,  against  Sil-     [•STS] 

VERNAIL. 


THIS  was  an  action  of  ejectment,  for  a  farm  in  the  manor  ^^^^^J^, 
of  Livingston f  and  was  tried  at  the  Columbia  circuit,  where  a  enantedDof'io 
verdict  was  taken  for  the  plaintiff  for  part  of  the  farm  claimed,  **^'  *^^^  J^ 
subject  to  the  opinion  of  the  Court,  on  a  case  containing  the  ^la^S^  de 
following  facts :— 'Robert  Liviiigston,  the  proprietor  of  the  manor,  JJj^S^ibJJIf^ 
on  the  15th  of  May,  1784,  executed  a  lease  to  Johannes  Drom  pennission  of 
and  his  wife,  for  their  joint  lives,  for  the  farm  in  question,  con-  J^**JJ2''|^' 
taining  150  acres.  It  was,  among  other  things,  covenanted,  coDtained  a 
that  if  the  parties  of  the  second  part,  or  the  survivor  of  them,  ^^^  °^^  ^^ 
should  be  minded  *'  to  sell  and  dispose  of,  or  assign  their  estate  Doo-peiform- 
m  the  demised  premises,"  it  should  be  lawful  for  them,  or  the  JJJ®  **^ii*^ 
survivor  of  them,  so  to  do,  provided  they  first  obtained  permis-  heid,thaiaieaM 
sion  in  writinff  under  the  hand  and  seal  of  the  lessor,  or  his  ^L  Pfil  ?L  Hj! 

I    .  .     ^  ,  1*0  mi      1  •       1       premises  oy  the 

heirs  or  assigns,  and  not  otherwise,  &c.  The  lease  contained  a  lessee  for  so 
proviso,  making  it  void,  in  case  all  and  every  the  articles,  cove-  Jf^' J^breach 
nants,  and  agreements,  therein  contained,  on  the  parts  of  the  of  tbe  covenant 
lessees,  were  not  observed  and  performed.  "orfoittmj-^nd 

,  tlMit        nothing 

sliort  of  an  as> 
^gnment  of  his  whole  estate  by  the  lessee  would  produce  a  forfeiture  of  the  lease.  Nor  woold  a  sale  of 
tlw  whole  premises  under  a  jud^^ent  and  execution  against  the  lessee  work  a  forieiture,  there  being  no 
eridence  of  any  fraud  or  collusion  on  the  part  of  the  lessee,  (a) 

(a)  Vide  Jackson  v.  Kipp,  3  WendeW    6<p.  230.    Jackaon  v.  Groat,  7  Cowen,  286.    Jackton  ▼.  Har» 
Ham,  17  Mms,  Rep.  66. 
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NEW-YORK,  On  the  8lh  of  Marcky  1815,  John  Drom  executed  a  leftge 
Jj^il^^i^  under  seal  to  David  R.  Waldo  and  David  Dakin,  for  the  con- 

Jackior  sideration  of  644  dollars,  by  which  he  "  demised,  lieased,  and  fc 
.  V.  farm  let,"  for  twenty  years,  32  acres  and  32  perches  of  land, 

iLVERifAiL.  pj^j^  ^j.  ^^  f^^^  g^  leased  to  him.    It  appeared  also,  that  the 

farm  so  teased  was  bid  off  by  Stephen  Miller ,  at  a  sherifTs  sale, 
on  a  Judgment  and  execution  against  John  Drom,  at  the  suit 
of  Miller y  for  the  consideration  of  1010  dollars,  the  amount 
of  the  judgment  being  1478  dollars  of  debt,  and  16  dollars  and 
62  cents  costs. 

The  plaintiff  proved  that  the  sheriff's  Sale  was  after  the  death 
of  Drom.  on  a  fieri  facias,  issued  before  his  death;  that 
Stephen  Miller,  heins  the  highest  bidder  at  that  sale,  did  not 
take  a  deed  to  himself,  but  by  a  subsequent  arrangement  with 
the  administrators  of  t)rom  and  with  the  defendant,  it  was 
agreed  that  the  defendant  should  take  the  deed  from  the 
[  •  279  ]  •sheriff,  upon  the  bid  of  Miller,  and  pay  Miller  his  debt,  and 
the  balance,  making  1,500  dollars  in  all,  he  should  pay  to  the 
administrators  of  Srt>m;  and  the  sheriff  accordingly  executed  a 
deed  to  the  defendant,  who  is  in  possession  of  the  premises ; 
the  widow  of  Drom,  for  whose  life,  also,  the  lease  was  toendiire, 
being  still  alive. 

.  It  was  proved  that  the  defendant  admitted  that  he  was  in 
possession  of  about  18  acres  of  land,  not  included  in  the  lease 
to  Drom,  and  bv  the  advice  of  the  judge,  a  verdict  was  found 
for  the  plaintiff  for  18  acres.  2  roods  and  24  perches,  abso- 
lutely,  but  subject  to  the  opmion  of  the  Court  as  to  the  residue 
of  the  premises. 
Tlie  cause  was  subhiitted  tt>  the  Coiitt  without  argument. 

pLKTt,  ].,  delivered  the  opinion  bf  the  Court.  The  plaintiff 
proved  title  under  Robert  Livingston.  As  to  18  acres,  2  roods 
and  24  benches,  pat-t  of  the  land  in  possession  of  defendant,  the 
plaintiff^s  right  td  fecover  is  undisputed,  and  as  to  the  residue, 
a  verdict  for  the  plaintiff  was  taken,  subject  to  the  opinion  of 
the  Court  Upon  the  facts  stated  in  the  case. 

Thfe  Ohiy  question  is,  whether  a  forfeiture  has  been  incurred, 
or  whether  the  covenant,  on  the  part  of  the  lessee^  not  "  to  wfl 
dntf  dispose  of,  or  assign  his  estate  in  the  said  demised  premises,^* 
has  been  violated.     • 

The  plaintiff's  claim  is  stricti  jttris ;  and  to  entitle  him  to 
recover,  oti  the  ground  of  forfeiture,  he  must  bring  his  case 
within  the  penalty,  on  the  most  literal  and  rigid  interpretation 
of  the  covenant. 

In  the  case  of  Crusoe,  ex  dcm.  Bhncorce,  v.  Biighy,  (3  WUz. 
234.)  the  lessee,  in  a  lease  for  21  years,  covenanted  not  ^'  to  as* 
sign,  transfer,  or  set  over,  or  otherwise  do  or  put  axvaif  the  premr 
ists,  or  any  part  thereof*^  without  permission ;  and  then  made  a 
lease  to  a  stranger,  for  14  years,  of  the  same  premises,  and  it 
was  held  no  breach  of  the  covenant,  on  the  ground  that  the 
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demise  for  14  years  was  an  under-lease,  and  not  an  assignment,  new-york. 
{Harg.  Co.  Ldtt.  308.  a.  Strange,  405.)  ^:^^^ 

In  the  case  of  Roe,  ex  dem.  Gregson,  v.  Harrison,  (2  Term     j^ckson 
Rep.  425.)  the  lessee  covenanted  that  neither  he  nor  his  admin-  v. 

istrators  would  "set,  let,  or  assign  over"  the  demised  premises,  Silv«r.v,vil 
or  any  part  thereof,  without  permission,  &c.,  and  authorized 
the  lessor  to  re-enter  for  any  breach  of  covenant.  *The  ad-  [*  28o  ) 
ministrator  of  the  lessee  made  an  under-lease  of  the  premises, 
for  less  than  the  original  term,  without  license ;  and  the  Court 
sustained  ap  ejectpient  for  the  forfeiture,  oa  the  ground  that 
by  the  literal  and  necessary  construction  of  the  covenant,  the 
I^see  was  restrained,  not  only  from  assi^ing,  but  also  from 
suth-letiing ;  the  words  "«c^"  and  "fet"  bemg  synonymous  with 
the  word  demise. 

In  the  case  now  before  U9,  the  covenant  is,  that  the  lessee 
for  lives  would  not  ^^sell  and  dispose  of,  or  assign  his  estate  in, 
the  demised  premises ;"  and  he  executed  a  \es^  of  part  of  the 
premises  for  the  term  of  20  yG»s$.    . 

Applying  the  principles  of  the  adjudged  cases,  it  is  clear,  that 
Drom  did  not,  in  this  case,  violate  his  covenant,  by  giving  the 
lease  for  20  years.  Nothingshort  of  an  assignment  oi  his  whole 
estate  in  the  land  could  work  a  forfeiture.  Drom  conveyed 
only  a  lesser  estate  for  term  of  years,  out  of  his  larger  estate 
for  life ;  which  was  plainly  a  mere  sub-letting,  and  not  a  "selling 
tmd  disposing  of,  or  assigning  his  estate  in,  the  premises."  The 
words  "*cff  and  dispose  of"  as  clearly  refer  to  the  "  estate,"  as 
the  word  "  assign."  It  is  a  covenant  by  Drom  not  to  "  sell  and 
dispose  of  his  estate,  nor  to  ^'assign"  his  estate;  and  he  has 
done  neither,  by  giving  the  lease  for  a  term  of  years. 

in  regard  to  the  sale  under  the  judgment  and  Jieri  facias,  it 
is  well  settled  that  such  a  sale  does  not  work  a  forfeiture ;  unless 
it  appear  that  the  proceedings  were  voluntary  and  collusive  on 
the  part  of  the  tenant,  with  a  view  to  defraud  his  landlord  of 
his  rights.  (Doe,  ex  dem.  Miichinson,  v.  Carter,  8  Term  fiep. 
87.  Jackson  v.  Corliss,  7  Johns.  Rep.  531.)  There  is  no  evi- 
dence of  any  such  fraud  in  this  case. 

The  transfer  of  SKUer^s  bid  at  the  sheriff^s  sale,  and  the  ar- 
rangement between  the  defendant  and  the  administrators  of 
Drom,  was  perfectly  reconcilable  with  sood  faith,  and  worked 
no  prejudice  to  the  rights  of  the  landlord. 

The  plaintiff  is,  tlierefore,  entitled  to  retover  no  more  than 
the  18  acres,  2  roods,  and  24  perches,  to  which  his  title  was 
admitted  at  the  trial ;  that  part  of  the  defendant's  possession 
not  being  covered  by  the  lease  to  Drom. 

Judgment,  for  the  plaintiff,  accordingly. 

£ND    OJP   MAJ  TERM. 


CASES 

ABOUED  AND  DETEBIONED 

U  THS 
OF  THS 

STATE  OF  NEW-YORK, 

IN   AUGUST    TERM,    1818,    IN  THE   FORTT-THIBD  TEAR   OF  OTTR 

INDEPENDENCE. 


Kino  against  Butler. 
Where  a  per-      IN  ERROR  to  the  Coiut  of  Common  Pleas  of  the  county  of 

•OD  has,  at  the   ^^«.^i*.'  . 
request  of    an    J-Omvktnt. 

overseer  of  the  The  plcuntm  ill  eiTor  brought  an  action  of  assumpsit  in  the 
promtMUMt  be  Coujft  below,  against  the  defendant,  in  error,  for  boarding,  lodg- 
wouM  see  him  ing,  nursing,  and  attending,  one  Washlmm^  at  the  special  in- 
pau%r!tnd&r-  stancc  and  request  of  the  defendant.  At  the  trial  of  the  cause 
qishcd 'him  with  in  the  September  term,  1817,  of  the  Court  below,  the  following 
n!ay**^aiBtin  ^^^^  wercgiveu  in  evidence  on  the  part  of  the  plaintiff: — ^In  No 
an  acUon  of  Of  vembefy  1814,  Woshhum  was  taken  sick  at  the  house  of  the 
iheo^^sc^ai^  plaintiff,  who  immediately  made  application  to  the  defendant, 
though  no  order  then  onc  of  the  oversecrs  of  the  poor  of  the  town  of  Ulysses,  to 
inade^'^fo/  the  ^^^^  fVoshbum,  and  the  defendant,  havinff  seen  him,  requested 
relief  of  the  pan-  and  directed  the  plaintiff  to  provide  all  mings  necessary  until 
^''  ^'^  his  recovery,  and  said  that  he  would  see  him  paid.    The  plain- 

tiff, accordingly,  furnished  Washbwm  with  board  and  necessaries 
during  the  space  of  eight  weeks,  and  afterwards  made  out  a  bill 
against  the  town  of  Ulysses,  and  presented  it  to  the  board  of 
f  *  282  ]  ^supervisors  *of  the  county  of  Tompkins;  but  they  refused  to 
audit  his  account,  as  an  order  for  the  relief  of  WashhumhxA 
never  been  obtained.  Upon  this  evidence  the  counsel  for  the 
defendant  moved  for  a  nonsuit,  which  was  granted  by  the  Ck>urt 
below,  and  the  plaintiff  tendered  a  bill  of  exceptions  to  their 
opinion. 

(a)  Vide  Palmer  y.  Vandenbtrf^^  3  WendelPB  Rep.  193.  Fox  ▼.  Ih^ake,  8  Cow,  Rok 
191.  Metddar  v.  RoehfeUer,  6  Cow.  Rep.  TIB.  Gourley  v  AUem,  5  Ctm,  Rm,  bSL 
Fhioerv,  Allen,  Bid.  &L    Obtey  v.  Wkker,  IS  Jofmt.  Rep.  M, 
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The  case  was  submitted  to  the  Court  without  argument. 

Per  Curiofiu  The  question  in  this  case  arises  on  a  bill  of 
exceptions,  tendered  to  the  Court  of  Common  Pleas  of  the 
cx>unty  of  Tompkins.  The  action  was  brought  against  the  de- 
fendant, who  was  one  of  the  overseers  of  the  poor  of  the  town 
of  U/ysseSy  in  that  county,  for  the  support  and  maintenance  of 
a  pauper.  The  proof  in  the  Court  below  showed  a  most  ex- 
plicit and  positive  request,  by  the  defendant  to  the  plaintiff,  to 
maintain  the  pauper,  and  an  express  and  td^solute  promise  to  pay 
him  for  the  same.  But  this  was  not  deemed  by  the  Court  be- 
low sufficient,  because  no  order  had  been  given  by  a  justice  to 
the  overseer,  to  provide  for  the  pauper.  In  this  the  Court 
erred.  Application  was  made,  in  behalf  of  the  pauper,  to 
the  overseer  for  relief;  and  the  relief  was  furnished  at  the  re- 
quest of  the.  overseer.  It  was  no  part  of  the  plaintiff's  duty  to 
see  that  the  overseer  had  the  order  of  a  justice,  as  pointed  out 
by  the  act.  If  the  pauper  was  entitled  to  assistance,  it  was  the 
duty  of  the  overseer  of  the  poor,  on  application  being  made  to 
him,  to  inquire  into  the  matter,  and  furnish  the  relief.  He  was 
under  a  l^al,  as  well  as  a  moral  obligation,  so  to  do ;  and  this 
was  a  sufficient  consideration  for  his  promise  to  pay  for  the 
same.  The  act  does  not  require  that  the  person  furnishing  the 
relief  should  have  an  order  from  a  justice  for  the  purpose.  This 
is  a  duty  imposed  upon  the  overseer,  and  is  his  authority  for  or- 
dering the  relief;  but  if  he  neglects  to  procure  such  order,  it  is 
his  own  fault,  or  negligence,  and  is  not  chargeable  upon  the  plain- 
tiff. {\  N.  R.  L.  287,  8.)  The  judgment  of  the  Court  below 
must,  therefore,  be  reversed. 

Judgment  reversed. 


ALBANY, 

August,  1818. 

Clavxrack 

V. 

Huosov. 


•Overseers  of  the  Poor  of  the  Town  of  Claverack      [•283] 
against  The  Overseers  of  the  Poor  of  the  City  of 
Hudson. 


IN  ERROR,  on  certiorari  to  the  Court  of  General  Sessions 
of  the  Peace  of  Columbia  county. 


J.y  the  owner 
of  an  infinn 
slave,  executed 
a  bUl  of  sale  of 
the  slave  to  JB., 
a  person  who  was  unable  to  maintain  her," at  the  same  time  pajring  him  40  dollars  to  take  her  oflf  bis  hands. 
B.  then  sbld  the  dave,  and,  after  several  sales,  she  finallv  came  into  the  hands  of  C,  wlio  lived  oat  of  the 
elate.  The  sales  were  all  fair  and  bonaJUU,  A.  resided  in  Claoeraek;  and  aAer  the  sale  to  C,  the  slave 
was  left  in  the  town  of  Claverack^  and  wandered  into  the  city  of  Hudson ;  from  whence  she  was  removed 
br  an  oider  of  two  justices  to  the  town  of  Claocraek,  Held,  that  the  sale  from  A,\oB.  mieht  be  deem- 
ed eollosive  and  void  within  the  14(h  section  of  the  act  eancermng  tlaoes  and  servanUf  (S  Nl  H.  L,  206.) 
at  the  election  of  the  iostices,  who  mi^t  consider  either  ii.  as  tlw  master  of  the  slave,  or  C,  althoogfa  he 
lived  out  of  tlM  state,  Inere  b^ng  no  evidence  that  be  had  exported,  or  attempted  to  export,  the  slave )  and, 
therefore,  the  order  was  proper  on  both  grounds ;  on  the  first,  because  Claterack  was  the  place  of  settle 
ment  of  ^. ;  and  on  the  other,  because,  if  C.  was  the  master^  as  he  had  no  place  of  settlement  within  the 
slate,  and  the  slave  had  wandered  fi:oro  town  to  town,  the  justices  were  authorized  by  the  33d  section 
tf^  act  for  the  rdUf  and  tettUmmt  of  the  poor,  (1  N,  R.  L.  292.)  to  remove  the  slave  to  the  plaeo  iron 
vfaeoee  ilie  last  came. 
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ALBANY,         Two  justices  of  the  peace  for  the  city  of  Hudson  made  an 
Aitf^utf  1818.    Qj.(jer  for  the  removal  of  Snrah^  a  negro  woman  slave,  from  the 
Clatekacx    ^*^y  ^^  Hudson  to  the  town  of  Claverack,  from  which  order  the 
V.  overseers  of  tlie  poor  of  Claverack  appealed  to  the  Court  of  Ses- 

HuDsoif.  gj^^jjg^  Qf  Cohmliia  county,  which  affirmed  the  order.  It  ap- 
peared from  ttie  return  of  the  Court  below,  that  the  slave  m 
question  formerly  belonged  to  Peter  Van  Rensselaer,  of  Clever- 
ackf  in  Columbia  county,  who,  on  or  about  thq  2Qlh  Decemr 
her,  1814^  executed  a  biH  of  sale  of  the  slave  to  Asel  Woodworth. 
of  the  town  of  Clavej-ack,  a  very  poor  man,  and  wholly  unable 
tQ  maintain  her,  and  at  the  same  Ume  paid  him  fprty  dollars 
to  take  her  off  his  hands,  the  slave  being  infirm,  subjejct  to  fits, 
and  incapable  of  performins  labor.  At  the  time  oi  executing 
the  bill  of  salCj  Van  Rpmselaer  disclosed  to  fVoodworth  her  true 
situation^  and  all  her  infirmities  were  fully  set  forth  in  the  bill 
of  sale.  Soon  after,  Woodworth  sold  the  slave  to  David  C 
MKinstry  for  ten  dollars,  and  en,dQrse,d  a  transfer  of  all  his 
right  upon  the  bill  of  s^le.  MKinstry,  a  few  (Jays  aher,  sold 
her  to  Isaac  Hatch,  in  payment  of  a  debt  due  from  hinoi  (o  Hatch ^ 
who  aoon  afier  sold  her  tqf  Theodore  Curtis,  who  sold  her  to  a 
man  by  the  name  of  Jacobs,  who  lived  ou|t  of  this  state.  JSfaich 
and  Curtis  were  freeholders  in  Hillsdale,  in  Colw^l)ia  county ; 
^d  they,  03  well  as  Van  Rensselaer  and  RfKinstry,  were  of 
sufficient  ability  to  maintain  the  slave.  The  returp  also  stated, 
that  the  slave  was  bjouffht  from  HilUdale,  and  left  in  the  street 
[  •  284  ]  in  the  town  of  Claverack,  from  whence  she  *wandered  into  the 
city  of  Hudson.  The  Court  below  decided  that  the  sale  from 
Van  Rensselaer  to  Woodporth  was  void,  and  affirmed  the  order 
of  removal. 

James  Strong,  for  the  plaintiff  in  error.  He  cited  acts  sess.  36. 
ch.  78.  8.  7.  8.  33.  \  N.R.L.  279.  292.  ses».  36.  ch.  88.  s. 
14.  2  N.  R,  L.  201.  Gomlclm  v.  Havem,  12  Johns.  Rep. 
314.     Jackson  v.  ffalsh,  14  Johns.  Rep.  415. 

Parker,  contra. 

Platt,  J.  By  the  14th  section  of  the  "act  concerning  slaves 
and  servants,"  (2  N.  R.  L.  206.)  (a)  it  is  enacted,  "  that  if  any 
person  shall,  by  fraud  or  coliusiion,  sell,  or  pretend  tp  seH,  or 
dispose  of,  any  aged  or  infirm  slave,  to  aqy  person  who  is 
unable  to  maintain  such  slave,  such  sale  or  disposition  shall  be 
void,"  &c. 

By  the  24th  section  of  the  same  act,  it  is  provided,  ^<  ihat  if 
any  person  shall  export,  or  attempt  to  export,  any  slave,  to  any 
place  without  this  state,  such  person  shall  forfeit  250  dollars^ 
and  the  slave  shall  be  free,*' 

And  by  the  d3d  section  of  the  "act  lor  the  relief  and  settle- 

{a)  Vide  1  R.  8. 658. 
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ment  of  the  poor/'  (1  iV.  JR.  L.  292.)  it  is  enacted,  "  that  it    Albany, 
shall  be  lavviul  to  remove  any  slave  who  shall  have  left  his  mas-    ^«ff^»  *®^*- 
ter,  or  shall  have  wandered  from  town  to.  town,  to  the  place  of  "cLAVJEttTciT 
settlement  of  his  master,  &c.,  if  such  place  of  settlement  can  be  v. 

found  in  this  state ;  and,  if  none  such  can  be  found,  then  to      Huuso*. 
tiie  place  from  whence  such  slave  shall  have  last  come,"  &c. 

I  incline  to  the  opinion  that  the  facts  present  a  case  within 
the  purview  of  the  i4th  section  of  the  act;  and  that  the  sale 
from  Van  Rensselaer  to  Ifoodworth^  as  it  regards  the  town, 
must  be  deemed  collusive  and  void.  If  so,  the  justices  who 
made  the  order  of  removal  had  a  right  to  elect,  to  consider 
either  Van  Hensselaer,  or  Jacobs^  as  the  master  of  this  slave ; 
fi>r,  as  applicable  to  such  a  case,  the  term  "  void  "  must  be  con- 
strued to  mean  "  voidable,^^  at  tlie  election  of  the  justices  who 
make  the  order.  The  purchasers  under  Van  Rensselaer,  who 
have  successively  speculated  upon  this  slave,  shall  not  be  per- 
mitted, for  their  own  private  benefit,  to  *allege  the  illegality  of  [  *  285  ] 
the  first  transfer,  'i'hey  each,  m  succession,  had  a  complete 
title,  as  against  Van  Rensselaer^  and  having  had  the  benefit  of 
tiieir  contracts,  they  must  assume  the  correspondent  risks. 

If  Van  Rensselaer  may  not  be  regarded  as  the  present  master 
of  the  slave,  on  the  ground  that  his  transfer  was  collusive  and 
void,  then  I  think  Jacobs  is  to  be  considered  as  the  owner.  For 
although  the  return  states,  that  at  the  time  of  his  purchase,  Ja- 
cobs " lived  out  of  this  state"  yet  there  is  no  evidence  that  he 
has  "  exported,  or  attempted  to  eaport,  her  out  of  the  state.** 
The  forfeiture  and  the  penalty  accrue,  not  merely  for  buying  a 
slave  here,  by  a  person  Uving  out  of  the  state,  but  for  carrying, 
or  attempting  to  carry,  such  slave  out  of  the  state.  The  pur- 
chaser, in  sach  case,  acquires  a  qualified  right ;  that  is,  he  may 
either  remove  to  this  state,  and  keep  the  slave,  or  he'  may  sell 
her  to  an  inhabitant  of  this  state. 

Allowing,  then,  that  the  sale  by  Van  Rensselaer  was  not  col- 
hiAvCy  and  that  Jacobs  is  to  be  regarded  as  the  true  owner, 
then,  I  think,  the  order  of  removal  may  be  sustained ;  for  the 
return  states,  that  "  the  said  Sarah  wandered  from  the  town  of 
Claveracky  into  the  city  of  Hudson;**  which  presents  a  case  ex- 
pressly provided  for  in  the  33d  section,  which  has  been  cited ; 
to  wit,  that  where  a  slave  has  wandered  from  town  to  town,  and 
whose  master's  place  of  settlement  cannot  be  found  in  this  state, 
it  shall  be  lawful  to  move  such  slave  to  the  place  from  whence 
such  shve  shall  have  last  come,  &c. 

On  either  ground,  therefore,  I  am  of  opinion,  that  the  order 
of  the  Sessions  was  correct,  and  ought  to  be  affirmed* 

S^ENCBB,  J.,  and  Yates,  J.,  were  of  the  same  opinion. 

Thompson,  Ch.  J.,  and  Van  Ness,  J,,  dissented. 

Order  of  Sessions  aflirmed. 

* 
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ALBANY, 

Auguft,  1818. 

wiLsoH  *WiLSON  against  Boerem. 

BOKBKM. 

TbedecionUoos  THIS  was  ^  action  of  assumpsit,  on  a  promissory  note  for 
of  "'o'who  ^^^  dollars  and  35  cents,  payable  in  ninety  days,  drawn  by 
w<Hifi^if  Hving,  Thomos  Shieffelin,  in  favor  of  the  defendant,  by  whom  it  was 
^toets^^^b-  endorsed  to  Josiah  BrowUy  jun.,  and  by  him  to  the  plaintiff. 
adm^ibi?  evi-  The  causc  was  tried  before  ftlr.  J.  Van  ^ess,  at  the  New-  York 
t'l^i'^tH^'^r  sittings,  in  December,  1816. 

a  civil  action,  or        rri,°  .  ji/»  j*.* 

a  erimuiai  pros-      The  note,  endorsements,  demand  of  payment,  and  notice, 
SiiricMwpUon  '^^vi'^g  b®®"  proved  on  the  part  of  the  plaintiff,  the  defendant 
ofcaMtofbom-  produccd  witnesses  to  prove  that  the  note  was  endorsed  by 
deeUtfaUra  ^f  ^^^^^  ^^^  ^^^  defendant,  for  the  accommodation  of  Skieffelin^ 
the    deceased,  and  delivered  to  the  plaintiff  by  Brown,  for  the  purpose  of 
bu»w'«  "to  u!c  "^^i^g  discounted  by  him,  but  that  he  had  never  paid  any  thing 
feet  of  the  roar-  on  account  of  the  note,  and  had  pledged  it  to  one  Simmons 
der,  b  admitted,  for  his  own  debt.     The  defendant's  counsel,  in  order  further 
to  make  out  the  defence,  offered  to  prove  the  dying  declara* 
tions  of  Brown,  in  relation  to  the  note.    The  evidence  was  ob- 
jected to  by  the  plaintiff's  counsel,  but  the  jud|;e  ruled  that  the 
declarations  of  Brownyin  extremis,  were  admissible,  as  to  all 
such  facts  as  he  would  be  competent  to  prove,  if  then  living  and 
present.     Accordingly,  his  wife,  Susan  Broum,  was  called,  who 
testified  that  her  husband  died  of  a  consumption,  of  which  he 
had  been  ill  for  some  time ;  that  after  he  considered  himself  a 
dying  man,  and  his  recovery  hopeless,  he,  in  conversation  with 
her,  when  alone,  told  her  that  the  note  had  been  drawn  and  en- 
dorsed for  the  purpose  of  getting  it  discounted  for  Shieffelin ; 
that  he  had  delivered  it  to  the  plaintiff,  and  charged  him  with 
wrongfully  converting  it  to  his  own  use,  by  pledging  it  for  a 
debt,  and  that  the  plaintiff  had  never  paid  him  any  thing  for 
the  note.     The  witness  also  stated  that  her  husband  died  about 
a  week  after  this  conversation ;  that  no  physician  or  clergyman 
had  been  with  him,  near  the  time  that  it  took  place,  and  that  he 
had  afterwards  walked  about  the  room.     Charles  L.  H.  Shieffe- 
lin, the  son  of  the  maker  of  the  note,  testified  that  Brown  died 
r  •  0Q7  J      QH  a  Friday,  and  that  *on  the  Sunday  preceding,  he  called  to 
see  him ;  that  Brown  then  considered  himself  a  dying  man,  and 
was  confined  to  his  bed,  and  that  he  gave  him  the  same  account 
of  the  note  as  he  had  given  to  the  preceding  witness.     Thomas 
Shieffelin,  the  maker  of  the  note,  sJso  testified  that  he  called  to 
see  Brown,  who  said,  that  the  doctor  had  given  him  over,  and 
made  the  same  statement  to  this  witness.    Testimony  was  pro- 
duced on  the  part  of  the  plaintiff,  to  repel  this  defence,  which  it 
is  unnecessary  to  notice. 

The  judge  charged  the  jury,  that  if  they  believed  the  note  in 
quqstion  had  been  drawn  and  endorsed  for  the  special  purpose 

(a)  Vide  Jackton  v.  BetU,  G  Cowm,  377.    8.  C.  in  error,  6  WendeU,  ITS. 
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stated  by  the  witnesses  on  the  part  of  the  defendant,  and  that  this    Albany, 
wa^  known  to  the  plaintiff  when  he  took  it,  and  if  they  also  .^^S^f;-!^ 
were  satisfied  that  the  note  had  never  been  negotiated  for  a      wilsov 
Taluable  consideration  to  the  plaintiff,  but  that  it  nad  been  left      ^  v. 
with  him  by  Brown,  merely  to  raise  money  for  the  benefit  of 
Skieffeliny  that  then  they  ought  to  find  for  the  defendant,  other- 
wise for  the  plaintiff.     The  jury  found  a  verdict  for  the  defend- 
ant, which  the  plaintiff  now  moved  to  set  aside,  and  that  a  new 
trial  be  granted. 

Sampson,  for  the  plaintiff,  contended,  that  the  evidence  of  the 
declarations  of  Brown  was  inadmissible,  being  mere  hearsay. 
(Gilb.  L.  ofEv.  6th  ed.  135.)  It  is  a  settled  rule  in  the  law, 
that  hearsay  is  no  evidence. 

Nor  will  the  fact,  that  Brown  was  in  extremis,  when  he  made 
the  declarations,  create  any  exception  to  the  rule,  and  make 
them  evidence.  It  is  true  that  some  of  the  elementary  writers 
on  the  law  of  evidence  appear  to  have  fallen  into  that  error; 
and  Phillips,  in  his  late  treatise,  (p.  200.)  after  stating  that 
''  the  d]ring  declarations  of  a  person  who  has  received  a  mortal 
injury  are  constantly  admitted  in  criminal  prosecutions,"  and 
the  reason  of  the  rule,  adds,  (p.  201.)  that  ^<  the  same  kind  of 
eyidence  is  admissible  in  civil  cases,  as -well  as  in  trials  for  mur- 
der." (See  also  M^Nally's  Evid,  174.)  But  such  evidence  was 
never  admitted  in  a  civil  case,  nor  in  any  criininal  case,  except 
that  of  homicide,  and  then  from  necessity  only.  Mr.  East,  in 
his  treatise  of  the  Pleas  of  the  Crown,  (Vol.  1.  353.  360.)  con- 
siders the  admission  of  such  evidence  as  peculiar  to  *the  case  [  *  S88  J 
of  homicide,  and  he  states  the  circumstances  under  which  it  is 
admissible  in  that  case.  Mr.  Peake,  in  his  Compendium  of  the 
haw  of  Evidence,  (p.  15.  3d  ed.)  also  states  the  same  limitations, 
as  to  the  admission  of  the  dying  declaration  of  the  party,  in  cases 
of  murder,  and  cites  Woodcock's  case,  (2  Leach,  C  L.  563.) 
aAd  the  observations  of  Lord  C.  B.  Eyre,  as  to  die  reasons  for 
allowing  such  declarations  to  be  evidence,  under  the  peculiar 
circumstances  of  the  case.  Mr.  LuitereWs  case,  (Rex  v.  Rea^ 
son  and  Tranter,  1  Sir.  499.  6  St.  TV.  195.  Foster,  C.  L. 
293.^  appears  to  be  the  first  in  which  the  dying  declarations  of 
the  aeceased  were  admitted ;  and  that  was  a  very  peculiar  case, 
which  seemed  to  justify  some  relaxation  of  the  strict  law  of  evi- 
dence. In  the  works  of  the  earlier  writers  on  criminal  law, 
Coke,  Hale,  and  Hawkins,  no  such  rule  is  to  be  found.  Hale 
(2  H.  P.  C.  52.)  refers  to  the  statute  of  1  &  2  PA.  ^  Mar.  cap. 
13,  which  authorizes  magistrates  to  take  the  examinations  of 
prisoners,  and  the  depositions  of  witnesses  produced  against 
them,  and  to  return  them  to  the  Court  of  gaol  delivery.  He 
cites  Welshes  case,  (2  H.  P.  C  285.)  in  which  the  examination 
of  Mrs.  P.,  taken  before  commissioners,  under  an  act  of  parlia- 
ment, was  not  allowed  to  be  read  against  W.  on  an  indictment 
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ALBANY,    Ibr  a  forcible  marriage  of  P. » because  it  was  a  proceeding  accord* 

August,  WIS.        jjjg    ^Q    lljg    jjjyJJ    ]^yf^    jjj    ^  ^.Jyil    IJaUSC. 

WiLsoH  Hearsay  evidence  has  sometimes  been  received  on  questians 

V.  of  pedigree^  jfrescriptian,  or  custom,  depending  on  general  repur 

BoRREM.  iation;  hutdLUiiecaaey  (a)  {Berkley  Peer^eyFhillips's EvAlS.) 
in  the  House  of  Lords,  in  which  ail  the  juc^s  delivered  their 
opinions,  shows  with  what  extreme  caution  this  dpecies  of  evi- 
dence, even  on  questions  ^  pedigree^  is  allowed ;  and  it  is  never 
received  where  the  declaration  is  made  after  a  controversy  has 
arisen  on  the  question,  post  litem  motam,  for  the  declaration 
must  be  made  under  circumstances  which  precluded  the  possi- 
bility of  any  bias  or  lntet«st  operating  on  the  mind  of  the  petsoii 
whose  declaratioti  is  offered  to  be  proved. 
[  •  ^9  ]  *In  Wnght  v.  Ldttler,  (3  Burr.  1244.  1255.)  the  declaration 

of  MedHootty  as  to  the  forgery,  came  out  on  a  cross^xamination, 
and  no  objection  was  made  at  the  trial,  and  it  was  aUowied  under 
the  special  circumstances  of  the  case.  In  Aveson  v.  Kinnaird, 
(6  Easty  188.)  evidence  of  the  declaratioB  of  the  wife,  as  to  the 
atate  of  her  heahh,  was  admitted  to  contradict  the  evidence  of 
a  suraeon,  who  had  iexamined  her.  These  are  the  cases  cited 
by  Mr.  PAiSips ;  bat  tke  evidence  was  admitted  not  to  prove 
the  declarations  of  a  person  in  extremis,  and  who,  if  living,  might 
have  been  a  witness,  but  merely  to  contradict  what  the  same 
person  had,  wlien  living,  declared. 

In  Jackson,  ex  dem.  Cot^  v.  Kn^en,  (2  Johns.  jR.  31.)  this 
Court  decided,  that  evidence  of  the  declarations  of  a  testa- 
tor, in  extremis,  that  a  will  previously  executed  by  him  was  ex- 
torted by  dttress,  was  not  admissible.  Livingston,  J.,  thought 
the  declarations  of  a  dying  person  ought  never  to  be  received  as 
evidence  in  dvU  cases,  and  he  doubted  whether  they  otj^t  to 
be  received  at  all,  even  in  criminal  proceedings,  unless  in  the 
single  case  where  the  party  injured  was  the  only  witness,  and 
his  death  might  otherwise  defeat  the  ends  of  public  justice.  In 
Gray  v.  Qoodridi,  (7  Johns.  Rep.  95.)  the  Court  say,  that  what 
a  deceased  person  has  been  heard  to  say,  except  upon  oath,  or 
«n  extremis,  and  when  he  came  to  a  violent  end,  never  has  been 
considered  as  competent  evidence. 

Again ;  Brown,  if  living,  would  not  have  been  a  competent 
witness.  He  was  an  endorser  of  the  note,  and  incompetent,  not 
only  on  the  ground  of  interest,  but  on  the  principle  which  ex- 
cludes a  party  to  a  negotiable  paper  from  invalidating  it  by  his 
testimony.     {PhilHps^s  Eo.  50.) 

Van  Wyck,  contra,  eonftf  nded,  that  Brown,  if  living,  wouM 
have  been  a  competent  witness,  as  his  testirnqny  did  not  go  to 
invalidate  the  note  ia  its  first  incqitioB ;  (  WoodhvM  v.  Holmes, 

(•)  Vide  4  CampMCsX,  P.  Jtw.  401.  a  report «f  the  Bef4deu  Pe9rag9  Oub, 
Wore  the  Hoiue  of  Londs,  Jlfiny  13,  }8ll.  Vide,  alio,  Rex.  ▼.  Cotton,  fCampK 
JV.  P,  Rn.  444. 
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10  Johns*  Rep.  231.^  and  that  evidence  of  his  declarations  in     Albany, 
extrenoA  was  admiiBsible.     In  criminal  cases,  it  is  undoubtedly  ,^^[^^ 
the  practice  to  receive  sacfa  evidence;  and  Courts  are  more      wtLsozc 
caatious  in  admitting  evidence  in  criminal  than  in  civil  cases.  v. 

The  opinion  of  C.  B,  Eyre^  in  *fVoodoode^9  case,  has  been  cited ;  ^^**e"- 
and  the  principle  on  which  such  evidence  is  to  be  received  is  L  ^^^  I 
veqr  forcibly  stated  by  him.  <*  They  are  declarations  made  in 
extremity,  when  the  party  id  at  the  point  of  death,  and  every 
hope  of  this  world  is  gone ;  when  every  motive  to  falsehood  is 
silenced,  and  the  mind  induced  by  the  most  powerful  consider- 
ations to  speak  the  truth :  a  mtuation  so  solemn  and  so  awful 
is  considered  by  the  law  as  an  obligation,  equal  to  that  which 
is  imposed  by  a  positive  oath,  adminislered  in  a  Court  of  justice." 
AU  men  are  disposed  to  assent  to  the  truth  of  declarations, 
made  under  circumstances  which  afford,  perhaps,  a  higher  test 
of  truth,  than  if  made  by  the  party  under  the  ordinary  sanction 
ef  an  oath.  It  is  objected,  that  there  can  be  no  cross-exami- 
nation  in  such  ease.  But  what  is  the  object  of  a  cross-exami- 
nation ?  To  elicit  the  truth.  But  if  the  death-bed,  and  the 
awAil  ffltuation  of  the  party,  affords  the  strongest  test  of  the 
truth  of  what  he  declares,  no  other  or  better  test  can  be  desired. 
We  do  not  say  that  the  evidence  is,  of  itself,  conclusive.  It  is 
ktar$ay  evidence ;  but  where  a  foundation  hiui  been  laid  for  it 
by  other  evidence,  it  ought  to  go  to  a  jury,  either  to  corroborate 
or  contradict  the  previous  testimony.  In  Wright  v.  Clymer  (S. 
C  1  Wm.  BL  345.)  which  has  been  cited.  Lord  MoMheld  was 
of  opinion,  that  the  evidence  was  proper  to  be  left  to  the 
jury.  The  case  of  Aveson  v.  IRnnmrd  is,  also,  in  point.  (FAil^ 
lips's  LawofEo.2i^l.) 

Thompsok,  Ch.  J.,  delivered  the  opinion  of  the  Court.  As- 
suming that  Brown  would  have  been  a  competent  witness,  had 
be  been  living,  and  admitting  that  he  was  in  extremis,  when  the 
declarations  were  made  which  were  received  in  evidence,  (of 
which,  however,  there  is  very  great  doubt,)  the  only  question  in 
the  case  is,  whether  such  declarations  were  at  all  admissible. 
No  case^  either  in  the  English  Courts  or  in  our  own,'  has  fallen 
under  my  observation,  where  such  evidence  has  been  admitted 
in  a  civil  suit.  Such  testimony  is  inconsistent  with  two  fundar 
mental  rules  in  the  law  of  evidence.  It  is  mere  hearsay,  not 
under  oath,  and  no  opportunity  is  given  for  cross-examination ; 
and  writers  on  the  law  of  evidence  have,  I  apprehend,  either 
fidien  into  a  mistake,  or  been  a  Httle  unguarded,  in  laying  *down  [  *  291  ] 
the  rule  relative  to  the  admission  of  the  dying  declaration  of  a 
person,  even  in  criminal  cases.  Phillips,  in  his  Treatise,  (p. 
!dO0.)  says,  such  evidence  is  constantly  admitted  in  criminal  pros- 
ecutions, and  is  not  liable  to  the  common  objection  against  hear- 
say evidence.  If  he  means  to  be  understood,  that  this  is  a  gen- 
eral rule  of  evidence  in  criminal  prosecutions,  he  is  not  sup- 
ported by  any  adjudged  case.    It  is,  I  apprehend,  confined  to 
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ALBANY,     the  single  case  of  homicide ;  and  so  it  seems  t^  be  considered 
,^^^;J^  by  East,  in  his  Croutn  Law.  (vol.  1.  p.  253.)    "Besides/'  says 
WiLsoir      ^^9  "  ^^^  usual  evidence  of  guilt  in  general  cases  of  felony/'  there 
V.  is  one  kind  of  evidence  more  peculiar  to  the  case  of  hamiddey 

BoxRXM.  ^hich  is  the  declaration  of  the  deceased,  after  the  mortal  blow, 
as  to  the  fact  itself,  and  the  party  -by  whom  it  was  committed. 
Evidence  of  this  sort  is  admissible,  in  this  case,  on  the  fullest  ne- 
cessity. For  it  often  happens,  that  there  b  no  third  person 
present  to  be  an  eye-witness  to  the  fact,  and  the  usual  witness, 
on  occasion  of  othir  felonies ,  namely,  the  party  injured  himself, 
:  is  got  rid  of.  Whatever  might  have  been  the  ground  on  which 
this  kind  of  evidence  was  first  admitted,  in  cases  of  homicide, 
we  find  it  has  long  been  an  established  rule  in  such  cases,  and, 
I  may  say,  in  such  cases  only.  For  wherever  this  rule  is  recog- 
nized by  elementary  writers,  the  cases  referred  to  in  support  of 
it  will  be  found  to  be  those  of  homicide  only.  (iSVra.  499.  2 
Leach,  569.  638.  V2  Vin.  118.  1  East's  C.  L.  353.)  Biron 
Eyre,  in  Woodstock's  case,  considers  it  an  exception  to  the  gen- 
eral rule,  which  requires  that  witnesses  should  be  examined  in 
open  Court  on  oath,  and  an  opportunity  afibrded  for  cross-eay 
amination. 

Phillips,  (p.  201.)  in  treating  of  this  rule  in  criminal  pro- 
ceedings, says,  the  same  kind  of  evidence  is  admissible  in  civil 
cases,  as  well  as  in  trials  for  murder.  But  he  is  not  supported 
by  any  of  the  cases  referred  to,  or  by  any  other  adjudged  cases, 
that  I  have  found.  Wright,  ex  dem.  Clymer,  v.  Littler,  (3 
Burr.  1244.  1  Wm.  Blacks.  345.)  has  been  urged  in  support 
of  this  rule.  But  a  recurrence  to  the  facts  will  show  that  the 
circumstances  of  that  case  were  special  and  peculiar ;  and  the 
admission  of  the  declaration  of  Medlicott  was  not  supported 
under  this  rule.  Lord  Mansfield,  in  pronouncing  the  opinion 
of  the  Court,  says,  the  testimony  comes  out  on  the  cross-exam- 
[  *  292  ]  ination  of  the  defendant's  ^counsel,  and  no  objection  made  to 
it ;  and  after  mentioning  the  special  circumstances  of  the  case, 
he  says,  no  general  rule  can  be  drawn  from  it ;  thereby  expressly 
excluding  the  idea  that  the  evidence  was  admitted  merely  as  the 
dyins  declaration  of  Medlicott.  Nor  does  the  case  of  Aveson  v. 
hordKinnaird,  (6  East,  188.)  which  has  also  been  pressed  upon 
the  Court,  in  any  measure  support  such  a  rule  of  evidence.  It 
was  an  action  on  a  policy  of  insurance,  on  the  life  of  the  plain- 
tiff's wife,  warranted  in  good  health  when  the  policy  was  effected, 
and  the  dying  declarations  of  the  wife,  as  to  her  state  of  health 
at  that  time,  were  admitted ;  but  not  as  declarations  made,  in 
extremis,  by  a  person  who  might  have  been  a  witness,  if  living; 
for  she  could  not,  under  any  circumstances,  have  been  a  witness, 
if  living.  The  plaintiff  had  produced  a  surgeon  as  a  witness,  to 
show,  from  his  examination  of  her,  and  what  she  told  him,  that 
she  was  in  a  good  state  of  health ;  and  her  account  to  another 
person  of  her  health,  at  the  same  time,  Lord  Ellenborough  said, 
was  but  a  sort  of  cross-examination  of  the  same  witness.  That 
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Wilson 

V. 
BOKRXll. 


the  inquiry  was  upon  the  subject  of  her  own  healthy  which  was  Albany, 
a  fact  of  which  her  own  declaration  was  evidence.  That  such  /^"€||«*»^^8. 
declarations  are  always  received  ttpon  such  inquiries,  and  must 
be  resorted  to,  from  the  very  nature  of  the  thing.  I  think  it 
may  safely  be  affirmed,  that  no  such  rule  of"  evidence  in  civil 
cases  is  to  be  found  in  practice  in  the  English  Courts :  with  us 
there  certainly  is  none  such,  and  wherever  it  has  been  in  any 
measure  alluded  to,  it  has  uniformly  been  with  disapproba- 
tion. Thait  the  question  is  still  open  with  us,  appears  from  the 
case  of  Jackson- \.  Vredenburgh,  (1  Johns.  Rep.  163.)  where  it 
is  said,  ^at  it  will  be  unnecessary  to  determine  whether,  under 
any  and  what  circumstances,  the  declarations  of  a  competent 
witness,  in  articulo  mortis^  can  be  introduced  as  legal  evidence 
in  a  civil  cause.  In  Jackson  v.  Kniffen^  (2  Johns,  Rep.  35.) 
Mr.  Justice  Livingston  says,  if  the  declarations  of  dying  persons 
are  ever  to  be  received  in  evidence,  (on  which,  if  res  inteffra^ 
much  might  be  said,)  yet  in  civil  cases  they  never  should  be 
admitted.  In  Capron  v.  Austin  (1  Johns.  Rep.  96.)  H  is  said,  that 
the  law  requires  the  sancdon  ot  an  oath  to  all  parol  testimony. 
It  ♦never  gives  credit  to  the  bare  assertion  of  any  one,  however 
high  his  rank  or  pure  his  morals ;  and  it  is  fairly  to  be  inferred 
from  this  case,  that  the  Court  meant  to  say,  that  declarations  in 
extremis  were  inadmissible  evidence,  except  in  the  single  case 
of  homicide.  Having  an  opportunity  to  cross-examine  a  witness 
is  a  high  and  important  right,  and  ought  not  to  be  violated,  ex- 
cept from  the  most  imperious  necessity ;  and  I  am  persuaded, 
that  neither  principle  nor  policy  requires  the  adoption  of  any 
such  rule  of  evidence  in  civil  cases.  The  dying  declaration  ot 
Brown,  in  the  case  before  us,  ought  not,  therefore,  to  have  been 
admitted  in  evidence.  The  verdict  must,  accordingly,  be  set 
aside,  and  a  new  trial  awarded,  with  costs,  to  abide  the  event. 

Judgment  reversed. 
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893  CAHES  IN  THE  SUPREME  COURT 

ALBANY, 

Aiugiwi,  1818. 

jAcxsair     Jackson,  ex  dem.  Eliza  S.  Malin,  against  Rachel 

deTi8cd^**fo*  THIS  was  anaction  of  ejectment,  brought  to  recover  lands  in 
lows:  "f  rive  Jtrusalem^  in  township  No.  7,  in  the  second  range  of  townships 
m  ?  ^^^\^t  ^°  ^^^  county  of  Ontario,  The  cause  was  tried  before  Mr.  J, 
Ie^  /i.,^2j  imf  Spencer,  at  the  Ontario  circuit,  in  /uZy,  1817. 
mX'^sille*^  •SaroA  Richards  died  in  November  or  December^  1793,  seised 
comiw^^^  of  the  land  in  question,  under  a  regular  title,  leaving  the  lessor 
[  *  294  ]  .  of  the  plajntifT,  her  only  child,  who  subsequentlv  •married  one 
dcedc?*  ^^  ^*  Afff/m,  since  deceased,  and  claims  the  premises  a9  heir  at 
h!^.  ^exceptine  law  of  her  mother.    The  defendant  claims  as  devisee  of  Sarah 

hu^  Tdeed  to  ^i^^^^i  *^^  ^  ^®  ^"^>  produccd  and  proved  her  will,  con- 

/{.  j/.;aiso,the  taining  the  following  clauses: — 

receipts  thai  I      a  Item.  Pourthlv ;  I  give  and  bequeath  to  my  dear  and  only 

now  hold,  &e.:    ,         ,^         — «,        rf *  t        *        n  ^         .     •      rmr  .  »■  •     / 

also,  as  to  per-  daughter,  lavza  liicharas,  all  my  property  in  Watertowny  Lttch- 
TaVe^hSToM  fi^^^  county,  in  the  state  of  Connecticut.  [Blank.]  All  th# 
mare/'  «tc.  muds  deeded  me  by  Benedict  Robinson^  excepting  one  thou-^ 
lequem  ciauM  ^^^^  ^jcx^^  of  land,  I  dccd  to  Rachel  Malin;  also,  the  receipt* 
she  deviMci  that  I  now  hold  for  lands  or  the  avails  of  them ;  also,  as  to  per- 
aSes  to  j?*^  sonal  property,  I  give  her  one  sorrel  mare  and  colt,  one  pied 
It  was  alleged  COW,  and  four  shccp." 

2w  buBd  bSeu  "  Item.  Sixthlv ;  I  give  and  bequeath  to  my  good  and  trusty 
erased  between  friend,  Rachel  MaKny  one  thousand  acres  of  land  lying  and 
\^%^    #r  w'i'  situate  in  number  seven,  in  the  second  ranse  of  the  massachvr 

"Connecticut"  •  •         •    •  /*    r^  *^  %  ^  t^t 

and  "a///; after  setts  preemption  m  the  county  of  Ontario  and  state  of  iVcv- 
S-  fJ^H*^1^'°"  r^  YorTCy  the  said  thousand  acres  to  bo  taken  off  from  the  south 

the  will,  so  as  to  -       *     ,        -.-k-      »  i    »  .1  111 

give  R,  M.  not  end  of  the  [Blank]  I  now  own  in  the  town,  deeded  to  me 
acres  wrept^  ^y  ^^^^ict  Robinson.  Also,  all  that  tract  deeded  to  me  by 
but  also  the  Thomas  Hatheway,  bearing  date  the  second  day  of  the  fifth 
Uicv*'werc***ix*^  month,  in  the  year  of  our  Lord  one  thousand  seven  hundred 
ccpicti.    Hdd,  and  ninety-three ;  witnessed  by  W,  M  Cnrtee  and  Abel  Botsford. 

Ilml.  itLyl  WM  ^'^'  ^'*  ^^^  '^"^^  ^^^^  ^^^^  ^^  ^^y  ^"^^  f*"^"™  ^^^  Richard's 
pcrfeciiy  imma.  cstatc,  dcccascd ;  also,  one  sorrel  Jhorse,  and  all  the  rest  of  my 

whcihcr"*  ^^he  ^^^^  together,  all  the  rest  of  my  farming  utensils.*'     The  de- 
word  a/so  were  fcndant  and  another  person  were  appointed  executors. 
iliriand  deeded      ^*  ^^  Contended  on  the  part  of  the  plaintiff,  that  the  will  had 
to  the  testatrix  bccu  altered  since  its  execution,  by  erasing  the  word  also,  be 

by  B,, excepting 
1000  acres  the 
deeded  to  R.  M.,  (which  words  were  to  be  read  as  if  in  a  parenthesis,)  was  devised  to  E.  R. 

An  alteration,  whether  material  or  immaterial,  made  m  a  deed  or  will,  by  a  person  claiming  under  it, 
renders  it  void ;  but  whether  a  material  alteration  by  a  stranger  has  that  effect  7  Quaere,  (a) 

Where  the  judee  directed  the  jury  to  declare  by  tbeir  veraict  whether  a  will  had  been  altered  after  its 
execution,  ana,  if  so,  by  whom,  ana  they  declared  by  their  verdict  that  the  will  had  been  altered  hf  some 
interested  persoHf  the  verdict  was  held  to  be  uncertain,  and  a  new  trial  was  granted. 

Wliere  the  defendant  is  apprized  of  a  material  witness,  whoso  appearance  he  cannot  procure  in  time,  he 
ought  lo  apply  to  the  judge  to  postpone  the  trial ;  and  if  he  goes  to  trial  without  the  testimony  of  the  witness, 
and  a  veraict  is  found  against  him,  the  Court  will  not  grant  a  new  trial  for  the  purpose  of  letting  in  the 
•vidonce  of  the  witness.  (6) 

(a)  Malin  v,  Malin,  1  WendeiPs  Rep.  625.    Lewis  v.  Paynf  8  Cow.  Rep.  71. 
{b)  Vide  Tfte  PeopU  v.  Stqn^eme  Comt  of  New-York,  5  WendeWs  Rep.  114. 
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tw6ea  the  words  Cotmectieut  and  aH,  in  the  foqrth  item,  and     ALBANY^ 
testimony  Avas  produced,  on  both  sides,  to  prove  and  dispiove  .^^f^J^^^ 

the  fact.  .    .        ^      Jaokwh 

By  the  agreement  of  the  eounsel,  on  the  peoommenoaition  of  ^  ▼. 
the  judge,  Ihs  honor  charged  the  jury  to  deehre,  by  their  verdict,  *'' ' ' 
whether  the  will  of  SaroA  Richardi  had  been  altered  after  its 
execution,  and  by  whom ;  and  Ihe  jury  ga've  a  Terdict  for  the 
plaintiflT,  adding,  that  they  considered  that  the  will  had  been 
akered  by  some  interested  person'.  The  defendant  moved  to 
set  aside  this  verdict,  and  that  a  new  trial  should  be  granted,  on 
a  case  containing  the  evidence  *given  on  the  trial,  and,  also,  on  [  *  295] 
the  ground  of  surprise  and  newly-discoveped  evidence,  supported 
by  affidavits,  that  fVUliam  Stttvart  was  a  material  witness  to 
negative  any  alteration  in  the  will,  and  that,  having  been  sub- 
poenaed, he  did  not  attend  the  trial. 

Sill^  for  the  defendant,  said  he  was  aware  of  the  old  au^bori- 
ties  on  the  subject ;  and  that  it  is  laid  down,  that  an  alteration 
of  a  deed  by  the  party  owning  it,  whether  material  or  immat^ 
rial,  renders  it  void ;  and  that  an  alteration  in  a  material  part 
by  a  stranger,  without  the  privity  or  consent  of  the  owner,  de- 
stroyed the  deed.  (Pigoft  case,  11  Cb.  27.  13  F?/i.  Abr.  S9. 
Fails  (U.)  Shep.  Tauchst.  66.  f68.)  Cro.  Eliz.  546.)  But 
this  was  founded  on  the  technical  rule  of  pleading,  which  al-* 
lowed  the  party,  under  the  plea  of  mm  est  factum,  to  avail  him- 
self of  the.  objection,  because  it  was  not^  at  the  time  of  the 
plea,  his  deed.  This  technical  nicety  and  strictness,  which 
avoids  a  deed  in  the  hands  of  an  innocent  person,  because 
it  has  been  altered  by  a  stranger  without  his  knowledge  or 
consent,  is  contrary  to  the  first  prineiples.  of  justice  and  com- 
mon sense. 

Again ;  the  alteration  was  not  material ;  and  if  the  alteration 
did  make  any  diiTerence  in  the  devise,,  R.  RL  could  have  no 
interest  to  induce  her  to  alter  it.  Bat  there  is  no  evidence  that 
she  did  make  the  alteration.  The  jtiry  have  not  found  the  fact. 
The  finding  is  special,  and  leaves  it  uncertain  as  to  the  person 
who  made  the  erasure.  If  there  is.  the  least  doubt  as  to  the 
meaning  or  intention  o»  the  jury,  the  Court  will  not  pronounce 
a  judgment  on  the  verdict.  (People  v.  Otcatt,  2  Johns.  Cas. 
301.  311.    Rexv.  fVoodfuU,  5  Bm-.  2661 .  2669.) 

E.  fViUiams,  contra.  The  only  question  is,  whether  the 
verdict  is  against  evidence ;  for  the  affidavits  do  not  disclose 
any  newly-discovered  evidence,  or  show  surprise.  The  evi- 
dence now  offered  is  merely  cumulative.  Even  if  there  was 
any  thing  suspicious,  yet,  as  the  case  has  been  fully  and  fairly 
left  to  the  jury,  the  Court  will  not  grant  a  new  trial.  {Hoi" 
Un^sworth  V.  rfapier,  3  Caines^s  Cos.  182.  South  v.  Brush,  8 
Johns.  Rep,  84.)  This  was  not  a  special,  but  a  ^general  ver-  [  •  296  ] 
diet.    The  jury  found  a  general  verdict,  and  then,  on  being 
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ALBANY,     asked  by  the  judge,  they  sdd  that  they  considered  that  the  wiD 
Aiig^jsis.  jjj^j  jj^g^  altered  by  aome  unknown  person. 

Jaoxsoh 

▼.  _  Platt,  J.,  delivered  the  opinion  of  the  Court.    The  affidavits 

on  the  part  of  the  defendant  show  no  grounds  for  a  new  triaL 
There  is  no  newly-discovered  evidence ;  nor  was  there  any  sur- 
prise. The  defendant  was  fully  apprized  before  the  trial  of 
what  fVm.  Stewart  now  sw^rs,  and  actually  subpcenaed  him  ; 
and  instead  of  moving  to  postpone  the  trial,  for  the  want  of  hia 
testimony,  she  voluntarily  chose  to  take  her  chance  without 
him.  Unless  there  be  other  grounds,  therefore,  the  defendant 
must  abide  by  the  verdict. 

On  jthe  merits  of  the  case,  the  plaintijBT  proved  title  in  Iiis  les- 
sor, as  sole  heir  of  Sarah  Richards^  who  is  admitted  to  have 
died  seised  of  the  premises  in  dispute. 

The  defendant  then  proved  the  will  of  Sarah  Richards^  and 
claimed  the  land  by  virtue  of  that  will. 

The  plaintiff  then  gave  evidence  to  show  that  the  will  had 
been  altered  since  its  execution,  by  erasing  the  word  "  also,'* 
between  the  words  "  Connecticut"  and  '^all,*'  in  the  4th  item 
of  the  will,  and  that  fact  was  controverted.  The  general  cus- 
tody of  the  will  has  been  with  the  defendant,  as  executrix  and 
devisee ;  but  it  has  occasionally,  and  repeatedly^  been  in  the 
possession  of  other  persons. 

The  judse  properly  directed  the  jury  to  find,  whether  the  will 
had  been  altered  after  its  execution ;  and  if  so,  by  whom.  The 
jury  found  a  verdict  for  the  plaintiff,  and  added  the  following 
words,  *<  a7ul  the  Jury  considered  that  the  will  has  been  altered 
by  some  interested  person." 

In  my  judgment,  the  legal  construction  and  effect  of  the  will 
is  the  same,  whether  it  be  read  with  or  without  the  alleged  al- 
terations. Nothing  is  given  to  Rachel  Malin^  in  the  4th  clause 
of  the  Will,  whether  the  word  "  also "  be  inserted  or  stricken 
out.  ^^ Eliza  Richards"  is  the  sole  object  of  the  testator's 
bounty  in  that  clause,  as  it  now  stands.  The  words,  <^  excepting 
one  thousand  acres  of  land  I  deed  to  Rachel  Malin"  are  to  be 
understood  as  excepting  so  much  from  the  general  devise  to 
[•297  ]  Eliza  Richards^  and  as  referring  *to  the  next  clause  in  the  will, 
which  devises  a  thousand  acres  to  Rachel  Maliuy  by  particular 
description ;  and  thus  ascertains  the  part  excepted  in  the  former 
devise  to  Eliza  Richards,  which  was  before  indefinite.  The 
words,  '*  excepting  one  thousand  acres  of  land  I  deed  to  Rachel 
Malin"  if  construed  with  reference  to  the  whole  context,  must 
be  read  as  if  in  a  parenthesis. 

A  different  construction  would  involve  a  great  absurdity,  and 
require  us  to  reject  several  words  in  the  4th  clause  as  senseless 
and  inoperative.  For,  according  to  such  construction,  the  4th 
clause  devises  to  Rachel  Malin  "  all  the  lands  deeded  (to  the  tes- 
tator^ by  B.enedict  Robinson,  excepting  one  thousand  acies;" 
and  m  the  next  clause,  that  very  one  thousand  acres  is  also 
234      . 


OF  THE  STATE  OF  NEW- YORK.  29t 

expressly  devised  to  Rachel  Malin.    Thus  the  testator  would     ALBANY, 
be  made  to  say,  I  give  to  Rachel  Malin  all  my  lands,  &c.,  ,^^^f*!^^ 
except  one  thousand  acres,  and  I  gitre  her  that  one  thousand      jj^cksok 
acres  too.  v. 

If  the  alleged  alteration  be  immaterial,  then  the  question  is,       Malih. 
whether  the  finding  of  the  jury,  in  this  case,  is  sufficient  to 
warrant  a  judgment  for  the  plaintiff. 

The  resolutions  of  the  Court  in  Pigofs  case  (U  Co.  26.) 
were  as  follows  : — "  When  a  deed  is  altered  in  a  point  material, 
by  the  party  claiming  the  benefit  of  it,  or  by  a  stranger,  even 
without  the  privity  of  the  obligee,  or  party  claiming  under  it, 
the  deed  thereby  becomes  void." 

"  If  the  obligee  himself  alters  the  deed,  although  it  be  in 
words  not  material,  yet  the  deed  is  void.  But  if  a  stranger, 
without  his  privity,  alters  the  deed  in  any  point  not  material,  it 
shall  not  avoid  the  deed."  The  rule,  as  laid  down  in  that  case, 
in  regard  to  immaterial  alterations,  seems  to  have  been  uniform- 
ly sanctioned  by  subsequent  decisions;  but  tlie  opinion  ex- 
pressed in  Pigdfs  case,  that  a  material  alteration,  though  made 
by  a  stranger,  without  the  privity  of  the  party  claiming  under  it, 
renders  the  deed  void,  is  a  proposition  to  which  I  am  not  ready 
to  assent^  That  question  is  not  before  us ;  and  the  authorities 
show,  at  least,  sufficient^round  to  consider  that  point  still  open 
for  consideration.  (4  Term  Rep.  220.  2  Pothier,  by  Evans, 
179, 180, 181 .  5  Taunt.  707.)  If  the  alleged  alteration  in  this 
will  was  made  by  Rachel  Malin,  or  with  her  privity,  then  the 
*will  is  void ;  other^vise,  it  remains  valid,  notwithstanding  the  [  *  298  ] 
alteration. 

In  this  case,  the  judge  properly  directed  the  jury  to  find, 
whether  the  will  had  been  altered  after  its  execution  ;  and  if  so, 
by  whom.  I  think  the  jury  have  not  answered  that  question 
with  sufficient  certainty  and  precision.  The  verdict  is,  "  that 
the  will  has  been  altered  by  some  interested  person  J^  The  words, 
"  some  interested  person,^^  do  not  negessarily  designate  Rachel 
Malin.  Those  words  are  as  applicable  to  the  lessor  of  the 
plaintiff  as  to  the  defendant.  The  verdict  is  uncertain  on  that  * 
point,  and  a  new  trial  ought,  therefore,  to  be  granted,  with 
costs,  to  abide  the  event. 

New  trial  granted. 
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ALBANY, 

August,  1818. 

lkonaro     Leonard  &  M'Cartee  against  Huntington  and  another 

HuHTIVOTOir. 

Where  a  con-  THIS  was  OD  action  of  ossumpstty  for  work  done  and  mate- 
S*inio*fo?*Ui©  "^®  furnished  by  the  plaintiffs,  in  repairing  the  brig  Recamr 
sale  of  a  vessel,  pefue^  against  the  defendants,  as  owners  of  the  brig.  The 
S"*  X^*wM  ^"se  was  tried  before  Mr.  J,  Spencer,  at  the  New-  York  sittings, 

taken    immedi-  in  April,  1817. 

apwd  "ihar^  The  brig  was  repaired  by  the  plaintiffs,  who  were  ship-car- 
bur  of  saJewas  penters  in  the  city  o{  Netp-iorky  during  the  month  of  Septemr- 
uSunh?  whole  ^^''>  ^®^^*  She  was  originally  registered  at  MidJktoum,  in  the 
of  the  purchase  State  of  Connecticut ,  and  the  register  was  in  the  name  of  the  de- 
^3^  and  in*S2  ^^dants  as  owners,  from  April,  1815,  to  the  28th  of  September^ 
meau  time  the  in  the  samc  year,  including  the  time  in  which  she  was  repaired 
Ihf  namc^rfuiS  ^V  ^^^  plaintiffs.  On  the  3d  of  May,  1815,  a  charter-party  of 
ori^nai  owner,  the  brig  was  executed  bv  the  defendants  and  Luther  Bingham, 
wercised^^^no  hv'which  the  former  chartered  her  to  B.  for  a  voyage  frona 
[  ♦  299  1  JyeW'  York  to  the  West  Indies  and  back,  ^B,  assuming  all  the 
control  over  the  cxpcuses  of  the  voyage,  and  paying  550  dollars  per  month,  f<^ 

r^p^ci  "it  wS  ^^  ^^®  ^^  ^^^  ^^^'  ^^^  charter-party  mentioned  that  James 
held    thai   he  Fierce  was  to  sail  as  nvaster  for  the  voyage,  who  was  itppointed 

fo?rcp^rsimlde  ^V  ^'^  ^^^^  ^^^  consent  and  concurrence  of  the  defendants. 
by  direction  of  On  the  4th  of  May,  one  of  the  defendants,  in  the  name  of  both, 
llgeni'"for;'and  ^^^  ^  receipt  to  J?,  for  four  notes,  payable  at  different  period? 
en  the  'cred-  and  a  Small  sum  in  cash,  amounting  altogether  to  6,300  dollars, 
chwer^b^iween  ^^^  which,  whcn  paid,  or  secured  to  be  paid,  they  were  to  exe- 
the  time  of  exe-  cute  and  deliver,  or  cause  to  be  executed  and  delivered  unto  B* 

tractf  Md  *^the  ^  ^"^  ^^  ^^'^  ^^  ^^^  '^'"'s^  ^"d  also  to  deliver  and  relinmiish  in  his 
finaiconsumma.  favor  the  above-mentioned  charter-party.  The  last  of  the  notes 
deiiv^^ry'^^of^^a  having  been  paid,  the  contract  was  consummated,  by  the  delivery 
bill  of  sale,  but  of  a  bill  of  scJe,  on  the  14th  of  October,  1815,  after  the  vessel's 
fu^iilhtn^'^re!  return  from  her  voyage  to  the  West  Indies,  for  which  she  had 
pairs  must  look  been  manned  and  fitted  o6t  by  B.,  and  after  her  being  repaired 
fcr1S,?S;^1'|^' by  the  plaintiffs. 

jD.,  who  was  examined  as  a  witness,  stated,  that  he  could 
not  say  who  employed  the  plaintiffs,  but  that  it  was  either  him- 
self, or  the  captain,  by  his  direction  ;  that  he  was  sometimes  on 
board  of  the  brig  while  repairing,  but  not  often,  and  that  the 
plaintiffs  were  strangers  to  him.  He  also  stated,  that  he  did  not 
know  whether  the  plaintiffs  had  ever  sent  a  bill  to  him  for  repairs 
or  not,  but  that  they  had  once  asked  him  if  he  would  pay  their 
demand,  to  which  he  replied,  that  it  was  out  of  his  power ;  that  he 
did  not  know  that  the  defendants  had  had  any  concern  with,  or 
exercised  any  act  of  ownership  over,  the  brig,  after  the  execu- . 
tion  of  the  contract  for  the  sale  of  her,  and  that  the  repairs  were 
commenced  a  few  days  after  her  return  from  her  voyage. 

Pierce,  the  master  of  the  brig,  stated,  in  his  depos'tion,  taken 

(a)  Vide  Tlwm  v.  Hick»i  7  Cow.  Rep.  697. 
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de  bene  esstj  that  he  was  employed  by  Bingham;  that  after  the     ALBANY, 
vessel  had  returned  to  New-  York  and  discharged  her  cargo,  he  ,^]JS^^J^i^ 
whS  diirected  by  B.  to  take  her  to  be  repaired,  and  that  she  was     lxonahu 
repaired  by  Leonard^  one  of  the  plaintiffs  ;  that  he  did  not  hini-  ^     v^ 
self  employ  Leonard^  but  he  always  understood  and  believed 
that  JS.  had  employed  him.    The  deponent  was  master  of  the 
vessel  on  a  subsequent  voyage,  commenced  on  the  29th  of  Seip- 
tembery  1815 ;  and  during  the  whole  time  that  he  was  master, 
acted  under  the  orders  and  ^direction  of  jB.,  as  owner,  and  never      [  *  300  ] 
received  any  orders  from  the  defendants,  or  either  of  them,  rela- 
tive to  the  voyage.    All  the  expenses  of  the  first  voyage  were 
paid  by  £.,  and  the  deponent  frequently  mentioned  to  Leonard 
that  Bingham  was  the  owner.    B.  came  frequently  to  the 
place  where  the  vessel  lay,  and  in  one  instance  consulted  Leon- 
ard as  to  the  expediency  of  sheathing  her ;  but  the  deponent 
could  not  say  whether  Leonard  saw  jB.,  when  he  was  at  the 
vessel,  more  than  ooce  or  twice* 

A  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion 
of  the  Court,  on  a  case  containing  the  foregoing  facts. 

Cowdn/y  for  the  plaintiffs.  The  defendants  are  to  be  deemed 
the  legal  owners  of  the  vessel,  so  as  to  be  answerable  for  the 
repairs.  The  registry  was  in  their  names.  It  is  true,  there  was 
a  charter-party,  but  that  ended  in  Aueusty  and  the  repairs  were 
made  in  September ;  and  until  October^  when  the  bill  of  sale 
was  executed  by  the  defendants  to  Bingham,  the  defendants 
must,  in  judgment  of  law,  be  considered  the  owner.  (Abbott 
on  Ships,  part  1 .  ch.  2.  s.  29,  30.  WesterdeU  v.  Dak,  7  Term 
Rep.  306.  Rich  v.  Coe,  Cowp.  336.) 

The  charter-party  described  the  defendants  as  owners,  and 
they  were  to  continue  such,  until  the  happening  of  certain 
events.  Suppose  the  contract  with  JB.,  as  to  the  sale,  had  never 
been  fulfilled  on  his  part,  would  not  the  defendants  have  re- 
mained owners  of  the  vessel ;  and  the  repairs  have  accrued  to 
their  benefit  ?  In  the  case  of  Young  v.  Brander  and  another^  * 
(8  Easty  10.)  which  may  be  cited  by  the  defendants'  counsel, 
the  defendants  had  executed  the  bill  of  sale,  and  had  done  every 
thing  in  their  power  to  devest  themselves  (k  the  property,  and 
the  purchaser  took  possession,  but  neglected  to  deliver  the  cer- 
tificate of  registry  to  the  proper  oflicer,  until  nearly  a  month 
after  the  sale.  And  in  fVend4>ver  and  another  v.  Hogeboomy 
(7  Johns.  Rep.  308.)  which  may,  also,  be  cited  on  the  other 
aide,  Voshw\gh,  the  purchaser,  took  immediate  possession  of  the 
vessel,  and  represented  himself  to  the  plaintift  as  the  owner, 
and  obtained  an  extension  of  the  term  of  payment  for  the  repairs. 

^Griffin,  contra.    The  true  and  actual  owner  of  a  vessel  is      ' 
the  person  responsible  for  repairs,  when  the  repairs  are  ordered 
by  him,  or  by  some  person  authorized  by  him  as  his  agent.   He 
im  not  ttntiweiaUe  for  repairs  ordered  by  a  etrmigery  or  to  any 
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ALBANY,     person  voluntarily  doing  them,  without  any  request  or  authoriff 
Aagust,i8i8.  fyQjjj  iij^j      ^Q  Easty  10.)     The  register  of  a  ship  is  necessary 

Leonard     ^^^Y  ^^  show.  her  tiationcU  character,  and  is  not  evidence  that  the 
V.  person  whose  name  is  inserted  in  it  is  the  owner.     {Sharp  t. 

HujiTiii«T05.  2%c  United  Insurance  Company,  14  Johns.  Rep.  201.  Eraser 
V.  Hopkins,  2  Taunt.  Rep.  5.)  In  James  v.  Bixbt/y  (11  Mass. 
Rep.  36.)  the  grounds  on  which  owners  of  vessels  are  liable  for 
repairs  are  very  clearly  and  distinctly  stated,  none  of  which  ex- 
ist in  this  case.  The  defendants  gave  no  directions  as  to  the 
repairs ;  they  knew  nothing  of  them ;  they  were  not  done  on 
their  credit ;  nor  have  they  derived  any  benefit  from  them ;  nor 
were  the  repairs  ordered  by  any  person  having  any  agency  or 
authority  from  the  defendants.  Bingham  was  the  charterer,  and, 
by  the  contract,  waste  have  the  appointment  of  the  master,  «irho, 
as  well  as  the  crew,  were  to  be  provided  and  paid  by  him.  (7 
Johns.  Rep.  308.)  Even  if  B.  was  not  to  be  deemed  owner, 
by  virtue  of  the  contract  of  sale,  yet,  being  the  charterer,  and 
having  the  entire  control  and  direction  of  the  vessel^  tlie  de- 
fendants cannot  be  liable  for  repairs.  {Eraser  v.  Marsh,  13 
East,  238.)     B.  was  the  owner,  pro  hac  vice. 

Again ;  a  mortgagee  of  a  ship  out  of  possession  is  not  liable 
for  repairs  of  the  ship,  or  for  necessaries  furnished  for  her. 
{Mlntyrev.  Scott,  8  Johns.  Rep.  159.)  The -defendants  are  not 
in  a  worse  situation,  in  this  respect,  than  a  mortgagee  out  of 
possession.  The  agreement  may  be  considered  aa  a  virtual, 
though  not  a  formal  mortgage. 

T.  A.  Emmet,  in  reply.  Owners  of  vessels  are  liable  for  re- 
pairs, unless  a  credit  has  been  given  to  some  other  person,  or 
they  can  show  some  act  or  contract  which  prevents  their  liabil- 
ity. The  register  is  prima  facie  evidence  of  ownership.  The 
defendants  were,  in  fact,  the  real  and  legal  owners.  The  char- 
ter-party speaks  of  P.  as  the  master :  he  was  appointed  by  the 
[  *  302  ]  joint  consent  of  the  defendants  and  *Bingham,  and  was  their 
agent.  B.  could  not  remove  him  without  the  consent  of  the 
defendants. 

Thompson,  Ch.  J.,  dehvered  the  opinion  of  the  Court.  The 
demand  on  which  this  action  is  founded  is  for  repairs  done  to 
the  brig  Recompense.  The  ground  upon  which  it  is  sought  to 
make  the  defendants  responsible,  is,  that  they  were  owners  of  the 
brig.  But  this  ground  is  not,  under  the  circumstances  of  this 
case,  tenable.  The  brig,  on  the  third  of  May,  1815,  had  been 
chartered  by  Bingham  for  a  voyage  to  the  Pf^est  Indies.  The 
next  day,  she  was  purchased  by  Bingham;  but,  by  the  contract, 
a  bill  of  sale  was  not  to  be  given  until  the  stipulated  price  was 
paid,  or  secured  to  be  paid :  possession  was  taken  of  the  brig  un- 
der this  charter  and  contract.  Having  performed  the  voyage  stip- 
ulated in  the  charter,  the  brig  was  sent  by  Bingham  to  the 
platntifis  to  be  repaired,  they  being  previously  informed  that  she 
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was  ^wned  by  Bingham  y  and  he  occasionally  attending  while  the 
repairs  were  going  on,  and  giving  directions  relating  to  them. 
Soon  after  the  repairs  were  made,  the  last  note  given  by  Bingham 
fell  due.  The  bill  of  sale  was  thereupon  given,  according  to 
the  contract. 

As  between  the  parties  to  the  contract,  there  can  be  no 
doubt  this  would  relate  back  to  the  time  when  the  contract  was 
entered  into.  Third  persons  are  not,  however^  to  be  prejudiced 
by  such  relation ;  and  had  the  defendants  remained  in  posses- 
sion of  the  brig,  or  had  the  repairs  upon  her  been  made  upon 
their  credit,  in  any  manner,  the  plaintiffs  ought  not  to  be  af- 
fected by  such  relation  ;  but  that  was  not  the  case.  They  were 
not,  in  point  of  fact,  employed  by  the  defendants  to  make  the 
repairs ;  nor  could  they  be  considered  as  looking,  in  any  way, 
to  unknown  owners.  For  they  were  expressly  informed  that 
Bingham  was  the  owner,  and  so  far,  therefore,  as  any  claim 
upon  the  owner  was  relied  on,  he  was  the  person  they  looked  to 
for  paymqpt. 

The  register  standing  in  the  name  of  the  defendant,  did  not, 
in  any  manner,  determine  the  ownership  of  the  brig,  according 
to  the  decision  of  the  Court  in  Sharp  v.  The  United  Insurance 
Company y  (14  Johns.  Rep.  201.)  The  repairs  were  not  made 
for  the  defendants,  or  for  their  benefit,  *by  authority  or  direc- 
tion of  the  master.  He  was  not  their  agent,  or  acting  under  their 
authority  or  direction.  He  was,  to  be  sure,  the  master  agreed 
upon  by  the  charter-party;  but  that  was  at  an.  end  some  time 
before  the  repairs  were  made.  Pierce  was  the  exclusive  agent  of 
Bingham^  the  purchaser,  and  held  the  vessel  for  him ;  and  lie 
claimed  under  the  contract,  and  not  under  the  charter -party. 
So  far  as  rejected  the  repidrs,  the  defendants  were  mere 
strangers,  (8  Easty  10.)  and  could  derive  no  benefit  from  them. 
They  had  not  a  right  to  the  possession  or  use  of  the  vessel. 
She  was  hekl  by  Bingham  under  his  contract.  In  the  case  of 
Garman  v.  Bennet,  (Stra.  816.)  it  was  held,  that,  prima  faciei 
the  repairer  of  a  vessel  has  his  election  to  sue  the  master  who 
employs  him,  or  the  owners ;  but  if  he  undertakes  it  on  a  spe- 
cial promise  from  either,  the  other  is  discharged.  There  was  not, 
to  be  sure,  in  the  present  case,  any  special  promise  by  any  per- 
son to  pay  for  the  repairs.  But  there  was  something  equivalent  to 
it — an  actual  employment  by  Bingham,  as  otrner,  through  his 
agent,  the  master ;  and  there  can  be  no  doubt  but  Bingham  would 
be  liable  for  such  repairs.  When  a  master  contracts  for  the  use 
of  the  vessel,  the  credit  is  given  to  him  in  respect  of  his  contract ; 
and  it  is  given  to  the  owners,  because  the  contract  is  on  their 
account.  (1  Term  Rep.  109.)  But  when  the  contract  is  made 
on  account  of  any  particular  person,  as  owner,  it  is  on  his  credit, 
and  not  on  the  credit  of  any  unknown  owner,  that  the  expen- 
diture is  made.  This  case  is  very  analogous  to  that  of  Pf^en- 
dover  and  Hinton  v.  Hogeboom  and  others,  (7  Johns.  Rep. 
308.)     There,  as  in  this  case,  the  consideration  n  oney  was  to 
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ALBANY,     be  paid  by  instalments,  and  a  formal  bill  of  sale  was  not  to  be 

^^I^UJ^^J^^  executed  and  delivered  until   the  payments  were  completed. 

QuiMsr      ^^  possessiQn  of  the  vessel  was  delivered  ;  and  it  was  held,  tliat 

V.  a  regular  bill  of  sale  was  not  essential  to  transfer  the  property  in 

^''       a  vessel,  and  that  the  former  owners,  under  such  a  sale,  were 

not  responsible  for  articles  furnished  the  vessel.     They  had 

ceased  toT>e  owners,  so  far  as  to  exempt  tliem  from  responsibility 

for  supplies,  especially  as  the  credit  was  not  given  to  thena. 

These  are  principles  which  apply  directly  to  the  case  before  us, 

[  *  304  ]      and  go  to  exonerate  the  defendants  *Trom  the  present  demand. 

They  are,  accordingly,  entitled  to  judgment. 

Judgment  for  the  defendants. 


QuiMBY  against  Hart. 

of'"-e"  aS^^^oS      IN  ERROR,  on  certiorari  to  a  justice's  Court. 
land.  ID  a  jus-      The  plaintiflf  in  error  brought  an  acticm  of  trespass  hi  the 
d^cJdiSi'^iM-  Court  below,  against  the  defendant  in  error,  for  cutting  down 
not,  aAer  plead-  his  trees.     The  defendant  appeared   personally,  pleaded  the 
IsweJ'In^Sse  general  issue,  demanded  a  jury,  and  moved  for  an  adjournment, 
a  plea  of  uUe;  which  was  granted;   when  the  ventre  was  returned/  and  the 
Scf  uTo"  ^ierai  justice  was  about  to  impanel  the  Jury,  the  defendant,  by  Im 
issue,  give  cvi-  couusel,  offered  a  formal  plea  of  title,  and  tendered  security. 
icnce  of  uue.  ipj^^  plaintiff  objected  to  the  new  plea  as  too  late,  and  the  jus- 
tice allowed  the  objection.     The  plaintiff  having  proved  the 
trespass,  the  counsel  for  the  defendant  offered  to  prove  title 
to  the  locua  in  quo,  but  tiie  justice  excluded   the  evidence. 
There  was,  nevertheless,  a  veidict,  and  judgment  for  the  de- 
fendant. 

Per  Curiam.  The  only  question  is,  whether  the  plea  of  title 
was  tendered  in  due  season  to  suspend  the  jurisdiction  of  the 
justice.  We  think  it  was  too  )ate  after  pleading  the  general  is- 
sue, demanding  a  jury,  and  obtaining  an  adjournment.  The 
defendant  must  make  his  election  to  interpose  his  plea  of  title, 
before  any  other  plea.  It  would  be  inconvenient  and  irregular 
to  allow  a  difierent  practice. 

Judgment  reversed. 

(a)  Vido  Marth  v.  Berrtfy  7  Cow.  Rep,  344.  DaugloM  r,  VaUiitme,  7  Jofuu.  Rep.  273 
Strong  V.  Smith,  2  CainesU  Rep.  28. 

240 


OF  THE  STATE  OF  NEW- YORK.  •»» 


*The  Overseers  of  the  Poor  of  the  Town  of  Platte- 
KiLL  against  The  Overseers  of  the  Poor  of  the  Town 
of  New-Paltz. 


ALBANY, 

August,  1918. 

P|*ATTKXiI.l« 
V. 

Nkw-Paltz. 


IN  ERROR,  on  certiorari  to  the  Court  of  General  Sessions  o»» »«  ^itp^ 
of  the  Peace  of  the  county  of  XJlsttr.  o7  removiu'fhe 

An  order  was  made  by  two  justices  of  the  county  of  Ulster^  <?<>«"  ^^  Ses- 
for  the  removal  of  Charles  Dcmp^ey,  otherwise  called  TAowas  irc<m"ci\?ne 
Shirlcey^  and  Elizabeth,  his  wife,  from  the  town  of  Ji^lattekill,  to  of  the  owist-cn 
the  town  of  New-Paltz,  from  which  order  the  oversefers  of  the  \s  i  pan*)  "io^ihe 
poor  of  New- Paltz  appealed  to  the  Sessions  of  Ulster  county,  and  appeal,  lo  lesji- 
the  appeal  was  heard  at  the  September  term,  1816,  of  the  Court  noiwiUwtaud-**' 
below.  >nj?»      wot     a 

At  the  hearing,  the  overseers  of  Netv-Paltz,  the  appellants,  fersinj  °^hSr 
offered  as  a  witness  ffilliam  Gerroto,  one  of  the  overseers  of  the  <>^^«^  ^  ^*>« 
poor  of  PlatteJcillj  to  whom  it  was  objected,  that  he  was  a  party,  w7r^noi"Sfore 
and  could  not  be  compelled  to  testify,  and  had  not  consented  to  p^^y*  ^^  .»his 
be  a  witness;  but  the  Court  overruled  the  objection,  and  com-  the  Tvidjlice 
pelled  Oerrow  to  testify ;  but  it  is  unnecessary  to  set  forth  his  «n»propcny  giv- 
evidence.  It  was  proved  that  the  pauper  had,  in  1788  and  1789,  *°mcrc  a  fjti . 
paid  taxes  in  the  town  of  New-Paltz,  and  only  once,  if  at  all,  in  «o"  ocrupicd 
Phttekill,  though  he  had  resided  there  more  than  twenty  years,  Sid  ©u"  shares, 
and  had  received  relief  from  the  overseers  of  that  town,  but  jij!  in  one  year 
without  any  order  of  justices  for  that  purpose.  The  pauper  tes-  ©wncr^^as'"  \Z 
tified,  that  he  had  worked  on  land  in  PlatteJcill  on  shares,  the  proponion  of 
owner's  share  being  one  third  of  the  crop ;  that  one  year  he  had  du*  e^o^rhe  v-h- 
an  extraordinary  crop,  and  the  owner's  share  amounted  to  more  SS"!'!""''  'I';"' 
than  thirty  dollars  worth,  and  would  have  amounted  to  more  ever/  "oHii'r 
than  thirty  dollars  for  two  years,  if  he  had  taken  or  exacted  the  ^'**0.^'?.  ^''Y*; 
whole  of  it,  which,  however,  he  did  not,  excepting  in  one  year.  S^ncr*^wa?  ic« 
Another  witness  testified  that  the  owner's  proportion  of  the  crop  j**""  }^'^^\y  *'^': 
was  always  very  trifling ;  that  the  witness  would  not  have  given  thauliirwL'noi 
more  thsm  twenty  dollars  in  any  one  year  for  it,  •and  that  the  [  *  :3Uv>  J 
land  occupied  by  the  pauper  would  not  rent  for  more  than  '^^^  *  ro..i;«g 
twenty  dollars;  that  the  tract  on  which  the  pauper  worked,  ©fa im men' of 
consisted  of  more  than  100  acres,  of  which  the  owner  designated,  JlfYiru^Holh"*^ 
every  spring,  the  parts  that  he  should  cultivate.  for  t^  vcars| 

The  Court  below  quashed  the  order  of  removal,  with  costs,  to  Jj^^*^*"^  p*-'" 
be  paid  by  the  overseers  of  Plattekill.  i©    gain     the 

•ccupant  a  set- 

C.  Ruggles,  for  the  plaintifls  in  error.  The  order  of  the  jus-  town  in  ^hich 
tices  was,  prima  facie,  evidence  of  a  settlement  in  Netc-Paltz;  ^^^^^^^^^f^ 
and  it  was  incumbent  on  the  appellants  to  show  a  settlement  in  the  2d  *  section 
PlaUekiU.  They  attempted  to  show  that  the  pauper  had  rented  J^y?^^^ 
a  tenement  of  the  yearly  value  of  30  dollars,  for  two  years,  and  Z^onh'poor, 
actually  paid  rent  and  taxes  in  PlatteJcill ;  but  he  was  not  such  ■«**•  ^£'Jlt 
a  tenant  as  the  act  contemplates.  Letting  land,  upon  shares, 
for  a  single  crop,  does  not  amount  to  a  lease.     (^Bradish  v. 
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Schenck^  8  Johns.  Rep.  151 .)  .  *  There  should  not  only  be  a  lease 
for  two  years,  but  an  actual  payment  of  rent.     (Fort  Ann  r 
Kingsbury^  14  Johnt.  Rep.  3^.) 

Again ;  Gtrrow  was  an  incompetent  witness,  on  (1  N.  R.  L 
285.  36  sess.  ch.  78.  s.  20.)  the  ground  of  interest.  (Phillips^ 
Ev.  57. 3  Eastyl.)  He  cannot  be  compelled  to  testify.  {Titlt 
V.  Grevettf  Ld.  /laym.  1008.)  The  plaintifis  in  error  were  en* 
titled  to  have  the  cause  heard  and  considered  by  the  Court  of 
Sessions,  without  the  admission  of  any  improper  evidence 
whatever. 

Sudani^  contra.  Gerrow  was  bound  to  testify.  His  interest 
WHS  too  remote  and  contingent  to  render  him  incompetent. 
(Falls  V.  BelknaVj  1  Johns.  Rep.  486.)  The  witness  proved 
that  the  pauper  had  been  supported  by  P.,  in  1813  and  1814,  as 
an  inhabitant  of  that  town,  where  he  had  resided  above  20  years. 
If  it  had  been  the  case  of  a  casual  pauper,  then,  under  the  16th 
section  of  the  act>  a  distinct  account  of  his  maintenance  should 
have  been  kept^  and  notice  given  to  the  overseers  of  A^,  or  the 
place  to  which  he  belonged.  Not  having  conformed  to  the  di- 
rections of  the  statute  in  that  respect,  the  overseers  of  P;  are 
concluded  by  their  own  acts ;  and  having  maintained  and  •treat- 
ed the  pauper  as  an  inhabitant  of  P.,  they  are  estopped  to  allege 
that  he  was  not  settled  there.  (14  Johns,  Rep.  367.)  It  is  to  be 
presumed,  that  every  thing  was  done  by  them  legally :  they  can* 
not  set  up  their  own  negligence,  or  illegal  conduct,  to  avoid  re- 
sponsibility. It  is,  moreover,  made  the  duty  of  the  overseers  of 
the  poor,  to  keep  a  book,  in  which  is  inserted  the  names  of  all 
persons  applying  for  relief,  the  sums  allowed,  &c.  ^28th  sect.) 
They  ought  to  be  held  to  a  strict  performance  of  their  duty,  and 
after  a  lapse  of  three  years,  thev  ought  not  to  be  permitted  to 
set  up,  that  they  have  wholly  neglected  to  obey  the  directions  of 
the  act,  in  order  to  charge  the  pauper  on  another  town. 

Again ;  it  was  not  necessary  to  show  an  actual  letting  or  leas- 
ing; for  more  than  one  year :  it  is  enough  that  rent  to  above  the 
value  of  thirty  dollars  has  been  paid  any  one  year.  The  ques- 
tion is  as  to  the  ability  of  the  person ;  and  it  is  the  sum  to  be 
paid,  and  not  the  actual  payment,  which  is  to  be  considered. 
(Burr.  Sett.  Cos.  235.  248.) 

Ruggles,  in  reply.  The  testimony  of  the  pauper  himself  is 
confused,  and  entitled  to  little  or  no  weight.  His  evidence 
does  not  establish  the  fact  of  the  annual  rent  being  thirty  dollars. 
Our  statute  requires  the  actual  payment  of  rent ;  and  so  the  Court 
decided  in  the  case  of  Fort  Ann  v.  Kingsbury. 

The  order  for  relief,  given  in  1813,  ought  not  to  conchide  the 
overseers  of  P.  The  necessity  of  the  case  may  demand  imme* 
diate  relief,  and  there  need  be  no  adjudication.  There  can  be 
no  appeal  from  such  an  order:  it  is  a  mere  voucher.  In  the 
case  of  th&  Overseers  of  Dover  v.  Howard^  (12  Johm.  Rep. 
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195.)  it  was  held,  that  an  order  of  filiation  and  maintenance 
was  not  conclusive  that  the  child  was  a  pauper  of  J9.  {Botfs 
Poor  Lawsy  405.  Rex  v.  North  Shields.)  But,  in  fact,  there 
was  no  ivritten  order  whatever.  The  relief  was  given  informally 
and  irregularly ;  and,  under  the  circumstances,  their  accounts 
were  allowed. 

Per  Curiam.  One  exception  to  the  proceedings  of  the  Sessions 
is,  that  they  compelled  one  of  the  overseers  of  PlattekiU,  a  party 
on  the  record,  to  become  a  witness,  in  ^order  to  prove  that  the 
pauper  had  gain^  a  settlement  in  PlattekilL 

On  this  point  it  is  clear  that  the  Sessions  erred ;  but,  as  there 
has  been  no  intervention  of  a  jury,  and  the  judges  of  the  facts, 
and  of  the  law,  were  the  same  persons,  the  only  effect  of  that 
exception  i^ust  be  to  discard  the  testimony  of  that  witness. 

The  second  exception  is,  that  the  Sessions  decided  wrong 
upon  the  evidence  before  them,  as  to  the  pauper. 

The  evidence  is  clear  and  uncontroverted,  that  the  pauper, 
Thomas  Shirkey,  was  assessed,  and  actually  paid  taxes,  to  the 
town  collector  oiNew^PaltZy  in  the  years  1808  and  1809;  and 
as  against  Plattekitty  (independent  of  the  illegal  testimony,)  it 
was  proved  that  Shirkey  had  resided  chiefly  in  Plattekill  for  the 
last  twenty  years ;  that  he  had  received  occasional  support  from 
the  overseers  of  that  town,  but  without  any  formal  order  for 
that  purpose ;  and  that  he  had  one  year  worked  land  on  shares, 
and  delivered  a  part  of  the  produce  to  the  ow;ner,  worth  more 
than  thirty  dollars ;  and  that  he  continued  afterwards  to  crop 
the  land  on  shares  for  several  years,  but  never  actually  delivered 
to  the  owner  so  much  as  thirty  dollars'  woith  of  produce  for  any 
one  year,  except  the  first.  It  is  very  doubtful  whether  the 
evidence  proves  a  tenancy  at  afl  by  the  pauper;  but,  even  if 
that  were  s6,  the  law  requires  that  he  should  have  '<  actually  and 
bona  fide  rented  and  occupied  a  tenement  of  the  yearly  value 
of  thirty  dollars,  or  upwards,  for  two  years,  and  actually  paid 
such  rent,^'  <&c.  According  to  this  test,  the  paupers  had  no 
legal  settlement  in  PlattekUl,  and  were  rightfully  removed  to 
New'Paltz,  where  they  had  acquired  a  legiu  settlement  by  hav- 
ing "  been  charged  with,  and  actually  paid,  public  taxes  for  two 
years.*' 

The  Qrder  of  the  General  Sessions  of  Ulster  county  must, 
therefore,  be  reversed. 
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ALBANY. 
AugusC,  1818. 

Jackson        *JaCKSON,     CX     dem.     NoAH,    Ogaiust    DiCKENSON     ANI> 

D1CKM8ON.  Thompson. 

ii.'ra  sddun^.  THIS  was  an  action  of  ejectment  brought  to  recover  a  lot  of 
der  an  execo-  land  in  Orange  street,  in  the  city  of  New-  York,  in  the  occu- 
ftl^^Mi'Jil^n  Pa^on  of  the  defendant,  T/wmpjon.  The  cause  was  tried  be- 
Uiei$iofjfa/T/i;  fore  Mr.  J.    Fan  Ness,  at  the  New^York  sittings,  in  December y 

on  the  lOlh.  &  iQi/; 
mort|;a|peeonbe    '■O*"* 

same  laiid  filed  The  premises  in  question  formerly  belonged  to  Ephraim  Harty 
ciosule^n  chan'  Bg^Ast  whom  a  judgment  was  docketed  in  favor  of  Joel  Hart, 
eery  ngBinai  A,  on  the  5th  of  Slaif,  1812,  ou  a  bond  in  a  penalty  of  30,000 
ih^  ^I'QtT'^th^  dollars,  conditioned  for  the  payment  of  15,000  dollars,  and  se- 
sberiff  executed  cured  by  a  warraot  of  attorney.  A  fieri  facias  was  issued  on  this 
parchaLruod^r  judgment,  returnable  on  the  16th  of  May,  and  delivered  to  B. 
iiic  execution.  Ferris,  then  sheriff  of  the  city  and  county  of  New^York,  on  the 
S^'  '^"reiaS  9^  ^%.  to  which  the  sheriff  returned  that  he  had  levied  of 
back  to  the  time  the  lands  and  tenements  of  the  defendant  therein,  4,759  dollars. 
ihc^^rchaseT'is  ^^^  plaintiff  also  gave  in  evidence  a  deed  from  the  sheriff  to 
not  precluded  his  lessor  in  fee,  for  the  premises  in  question,  and  other  property, 
oi^"*  v^dky^o^  dated  the  1st  of  March,  1813,  and  a  memorandum  of  a  lease 
the  mortgage  ia  of  the  premises  for  two  years,  from  the  plaintiff's  lessor  to  the 
ejcctmem"  at  defendant  Thompson,  under  which  he  entered  into  possession, 
iaw,henotbeinr  but  in  February,  1816,  refused  to  pay  rent  to  the  lessor  of  the 
aud^*l!is  ulie  plaintiff,  disclaimed  holding  under  him,  and  claimed  to  hold 
was    acquired  under  the  Other  defendant,  Dickenson. 

noticiTof  a  Hit  '^^^  defendants  produced  in  evidence  a  mortgage  of  the 
p^mtowinchao-  premises  in  question,  executed  by  Ephraim  Hart  and  his  wife 
SS^ioMumma-  ^o  the  defendant  Dickensm,  dated  the  18th  April,  1811,  to 
»«*  «n^*  •Acr-  secure  the  payment  of  a  bond  of  the  same  date,  conditioned  to 
^  Noii(^  of  a  P^y  ^^  sum  of  2,442  doUars,  with  lawful  interest,  on  or  before 
Hn  pendens  ja  the  18th  of  April,  then  ensuing.  On  the  10th  o(  March,  1813, 
fecTT^'subse^  Dickenson  filed  a  bill  in  the  Court  of  Chancery  against  Ephraim 
queni  purchas-  and  Joel  Hart  and  others,  to  foreclose  the  mortgage;  and  a  de- 
^^tb^theMr^ice  ^^^  having  been  made  for  the  sale  of  the  premises,  they  were 
of^«  ««*p«»»«-  sold  by  a  master,  and  conveyed  to  Dickenson  in  fee,  by  deed, 
ofPro«areId!  bearing  date  the  Ist  of  March,  1816.  Ferris,  the  sheriff,  testi- 
[  *  310  ]  fied  that  the  sale  under  J.  *Harfs  execution  was  made  on  the 
minibietoshow  Ist  ot  March,  1813,  after  a  regular  advertisement,  but  that  the 
hi^^beeiTmade  ^^^  ^^^  not  delivered  until  the  19th.  He  further  stated,  that 
in  takiDj  tjjeir  he  was  not  present  at  the  sale,  and  only  knew  from  the  returns 
u^was'eDter^  ^^  ^^0  officer  who  made  it,  to  whom  the  land  was  sold;  that 
d^crentiy  from  from  thoso  retums  it  appeared,  that  of  several  parcels  of  land 
i«uided.  *^  *°"  which  were  sold  at  the  same  time  under  the  execution,  some 

were  bid  off  by  Joel  Hart,  and  some  by  the  plaintiff's  lessor ; 

that  the  property  in  question  appeared  to  have  been  bid  off  by 

(a)  Doe  r.  Howlimd,  8  Cow.  Rep.  S77.  Jaektm  v.  Bawen,  7  Hid,  13.  Bitsti  ▼.  P«yN» 
SO  Johtu,  Rep,  3.    Jaekfom  ▼.  R/amtof,  3  Cowcn,  76. 
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Jl  Harty  but  that  it  was  written  on  an  erasure,  and  he  could  not     ALBANY, 
say  to  whom  it  was  originally  entered ;  that  within  a  day  or  two   ^«s»"*»  i**^- 
after  the  sale,  (or,  as  he  said  on  being  examined  again  in  a  sub-  ^^^^[^^^^^]^ 
sequent  part  of  the  trial,  it  misht  have  been  on  the  day  of  the  v.  . 

sale,)  J.  Hart,  and  JVoaA,  the  lessor  of  the  plaintiff,  called  on  DicnEKsoii 
him  together,  and  directed  the  deed  to  be  made  out  to  the 
latter ;  that  he  did  not  recollect  tliat  Noah  paid  any  money ; 
that  when  J.  Hart  and  Noah  came  to  settle,  J.  Hart  said,  that 
he  had  taken  Noah's  notes  for  the  consideration  money,  and  that 
the  witness  insisting  to  have  some  money  to  pay  the  printer's 
bills,  &c.  /.  Hart  paid  the  sum,  and  he  took  his  note  for  the 
residue.  The  witness,  however.,  on  his  re-examination,  stated, 
that  he  thought,  on  reflection,  that  it  was  Noah  who  brought 
him  the  money  to  pay  the  expenses  of  the  sale.  The  plaintiff 
contended,  that  the  bond  and  mortgage  to  Dickenson  were 
usurious  and  void^  and  produced  testimony  in  support  of  this 
allegation. 

The  deposition  of  Mordtcai  M,  Noah  was  produced  on  the 
part  of  the  plaintiff,  who  testified,  that  in  1811,  shortly  before 
the  delivery  of  the  bond  and  mortgage,  he  was  present  at  one 
or  more  interviews  between  Dickenson  and  Ephraim  Hart,  re- 
specting a  debt  due  from  the  latter  to  the  former,  and  that  they 
spoke  of  a  note  held  by  Dickenson  against  E.  Hart  having  been 
dishonored ;  that  Dickenson  appeared  to  be  very  pressing  to 
obtain  his  debt ;  that  on  the  18th  of  April,  in  the  same  year,  at 
the  request  of  E.  Hart,  he  took  the  bond  and  mortgage  to 
Dickenson^s  attorney,  for  which  he  was  to  receive  a  note  and 
check,  and  that  on  the  19th  of  April,  he  received  from  the  at* 
tomey  E.  Harfs noXetor  1200 dollars, dated  December ihe  20th,  * 

1810,  payable  in  •ninety  days  to  J.   Winter,  or  order,  and  en-      [  ♦  3i  1  1 
dorsed  by  Winter,  and  E.  Harfs  check  on  the  Manhattan  bank, 
dated  the  12th  of  April,  1811,  for  1000  dollars. 

Napthali  Phillips,  on  the  part  of  the  plaintiffs,  testified,  that 
in  or  about  the  month  of  December,  1810,  E.  Hart  put  into  his 
hands,  as  a  broker,  to  sell  and  raise  money  on  for  Hart,  two 
notes,  drawn  or  endorsed,  the  witness  did  not  recollect  which, 
by  E.  Hart  and  J.  Winter,  one  bein^  the  maker  and  the  other 
the  endorser,  for  twelve*  or  fourteen  hundred  dollars  each,  pay- 
able at  three  and  four  months ;  that  he  procured  the  notes  to 
be  discounted  by  Dickenson,  at  the  rate  of  at  least  one  and  a 
half  per  cent,  a  month,  and  that  E.  Hart  was  at  that  time  much 
pressed  for  money.  It  was  stated  by  another  witness,  on  the 
part  of  the  plaintiff,  and  who  attended  the  sale  under  the  exe- 
cution, that  Noah  was  present  and  bid,  and  that  all  the  lots, 
excepting  one  bid  for  by  the  witness,  were  struck  off  to  him. 
It  was  furtherproved,  that  about  thedOth  o{  March,  1813,  Noah 
delivered  /.  Hart  an  accountable  receipt  of  the  latter  for  260 
dollars,  which  amount  had  been  placed  in  his  hands  by  Noah, 
and  a  sum  in  cash ;  the  accountable  receipt,  the  interest  then 
due  thereon,  and  the  cash,  amounting  to  3400  dollars,  for  which 
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ALBANY,    sum  J.  Hort  gave  Noah  a  receipt,  as  for  the  full  amount  of  th& 

Angott,  1818.  houses  and  lots  purchased  by  iVoaA,  under  the  execution  against 

^*^][^^J^^U^  £.  Hart    A  variety  of  evidence,  beside  that  which  has  been 

▼.  already  detailed,  was  produced  in  relation  to  the  question, 

Dicxzviov.    whether  Noahy  the  lessor  of  the  plaintiff,  was  the  real  owner 

of  the  premises,  or  was  merely  a  trustee  for  Ephraim  or 

Joel  Hart, 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  decision 
of  the  Court,  on  this  point,  how  far  the  plaintiff  was  bound  by 
the  proceedings  in  chancery.  AH  the  other  questions  arising  in 
the  cause  were  submitted  to  the  jury. 

At  the  time  of  bringing  on  the  case  to  argument,  the  defend- 
ant also  moved  for  a  new  trial,  on  the  grounds  that  the  verdict 
of  the  jury  had  been  incorrectiy  taken,  and  of  surprise,  and  for 
this  purpose  produced  several  affidavits. 

Five  of  the  jurors  on  the  trial  swore,  that  the  only  question 
of  fact  submitted  to  them  was,  whether  a  certain  mortgage, 
executed  by  Ephraim  Hart,  under  which  the  defendants 
[  •  312  ]  •claimed  title,  was  usurious  or  not ;  and  that  the  jury,  by  their 
verdict,  found,  and  so  expressed  it  to  the  Court,  that  there  was 
**  usury  on  the  note,"  meaning  and  intending  one  of  the  notes 
negotiated  by  Napthali  Phillips.  The  deponents  also  said,  that 
there  was  no  other  evidence  offered  on  the  trial  to  prove  any 
usury  on  either  of  the  notes,  except  the  testimony  of  Phillips; 
and  that,  at  the  time  of  .delivering  their  verdict,  the  Court  in- 
quired of  the  jury  whether  they  intended  to  find  that  the  usury 
in  the  note  was  connected  witn  the  mortgage,  or  to  that  effect; 
to  which  one  of  the  deponents  replied,  that  the  jury  did  not  in- 
^  tend  to  find  so,  but  the  deponents  believe  that  the  answer  so 

made  was  not  heard  by  the  Court. 

The  defendant  Dickenson  deposed,  that,  having,  previous  to 
the  trial,  seen  a  copy  of  the  deposition  of  Mordecax  A/.  JVoaA, 
he  vms  prepared  with  testimony  to  rebut,  and  did  rebut,  any 
presumption  of  usury  in  the  mortgage,  arising  from  the  deposi- 
tion, in  a  manner  satisfactory  to  the  jury,  as  appeared  by  their 
verdict ;  but  not  having  had  the  least  intimation  or  suspicion, 
that  the  plaintiff  intended  to  impeach  the  note,  the  amount  of 
which  constituted  a  part  of  the  sum  secured  by  the  mortgage, 
he  was  surprised  by  the  testimony  of  Phillips^  nor  did  he  per- 
ceive the  bearing  of  it,  until  his  counsel  were  summing  up, 
when  he  went  for  his  bank  and  bill  books,  but  was  unable  to 
find  the  entries,  until  after  the  judge  had  charged  the  jury,  and 
that  a  few  minutes  after  the  Jury  went  out,  he  found  the  en- 
tries, and  had  a  witness  in  Court  to  prove  that  the  notes  re- 
ceived from  Phillips  had  been  paid-in  bank.  He  also  deposed 
that  heither  of  those  notes  (one  being  for  925  dollars  and  75 
cents,  and  the  other  for  675  dollars)  had  any  connection  what- 
ever with  the  note  referred  to  by  mordecai  m,  Noah ;  but  that 
that  note  was  for  money  lent  by  the  deponent  to  E,  Hart,  at 
the  rate  of  seven  per  cent.,  and  that  the  difference  between  the 
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sum  specified  in  the  mortgage,  and  the  note  and  check  of  £. 
Hart  J  was  actually  paid  by  we  deponent,  in  money,  to  E.  Harty 
before  the  mortgage  was  executed.  There  were  two 'Other  affi- 
davits in  support  of  the  allegation,  that  the  notes  mentioned  by 
Phillips  had  actually  been  paid. 

^SlossoUy  for  the  plaintiff.  The  question  is,  whether  the  let* 
sor  is  to  be  deemed  a  purchaser, jpefi«{an^(;  Ute,  so  as  to  be  barred 
by  the  decree  of  the  Court  of  Cnancery.  The  petidency  of  a 
suit  in  chancery  commences  from  the  service  of  the  Bubpana, 
after  the  hill  is  filed.  (Murray  v.  BaltaUj  1  JohM.  Ch.  Rep. 
567.  1  Fern.  318.)  The  general  rule  is,  that  all  persons  in  in- 
terest, at  the  commencement  of  the  suit,  musrt  be  inade  parties. 
(Hickcock  V.  Scribntr^  3  John$,  Cm.  311.  Johneim  v.  Hart, 
Id.  322.)  Noah  became  a  purchaser  on  the  1st  of  March,  1813, 
and  the  bill  was  filed  on  the  10th  of  March ;  but  it  <loes  not  ap- 
pear when  the  tubpoena  was  served.  It  is  clear,  however,  that 
it  could  not  have  been  served  until  after  the  purchase  of  Noah, 
at  the  sheriff's  sale.  His  title,  then,  was  not  acquired  pendente 
lite;  and  he  had  an  kiterest  which  entitled  him  to  be  made  a 
party  to  the  suit;  aad,  not  being  a  party,  he  is  not  boiiAd  by 
the  decree. 

Tbouffh  the  deed  of  the  sheriff  was  not,  in  fact,  executed  and 
delivered  until  the  19th  of  March,  yet  it  has  rekition  back  to 
the  day  of  sale,  or  the  time  when  it  ought  to  have  been  de- 
livered. (Jackson  v.  Raymond,  1  Johns.  Cas.  85.  n.  Heath  v. 
Ross,  12  Johns.  Rep.  140.)  So,  in  equity,  whatever,  for  a 
valuable  consideration,  is  agreed  to  be  done,  is  considered  as 
done,  and  money  covenanted  to  be  laid  out  in  land,  is  consid- 
ered as  land,  and  descends  to  the  heir.  (3  P.  fVms.  27.  215. 
1  Salk.  154.  2  Powell  on  Contracts,  56.  58.)  If  the  doctrine 
of  relation,  as  laid  down  by  the  Court,  is  applied  to  this  case, 
the  lessor  of  the  plaintiff  must  be  deemed  to  have  had  a  title  to 
the  premises  on  the  1st  of  March,  prior  to  a  lis  pendens,  and 
which  cannot  be  defeated  by  a  decree  in  that  suit,  to  which 
he  was  not  a  party.  That  a  person  acquiring,  an  interest,  pen* 
dente  lite,  need  not  be  made  a  party,  and  is  bound  to  take  notice 
of  the  proceedings  in  the  suit,  at  his  peril,  is  deemed  a  very  rig- 
orous rule,  and  has  been  adopted  only  from  necessity. 

As  to  the  affidavits  which  have  been  read  to  support  the  mo- 
tion kv  a  new  trial,  on  the  ground  of  newly-<liscovered  evidence 
and  surprise,  we  object,  Jirst,  that  affidavits  of  jurors  to  impeach 
or  alter  their  verdict  are  not  admissible ;  (JJana  v.  Tucker,  4 
Johns.  Rep.  487.  Owen  v.  Warburton,  *4  Bos.  ^  Pull.  326. 
Jackson  v.  Williamson,  2  Term  Rep.  281.)  and,  secondly,  that 
the  facts  stated  are  not  sufficient  to  show  any  surprise  on  the 
part  of  the  defendants,  or  to  induce  a  belief  that  the  additional 
evidence,  if  it  had  been  produced  to  the  jury,  would  have  in- 
duced them  to  find  a  different  verdict.  There  can  be  no  use 
in  sending  back  a  cause  to  another  jury,  if  the  new  testimony 
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ALBANY,  cannot  vary  the  result.    The  jurors  say  they  found  usury  in  one 

^^]JJJ^;J^  of  the  notes,  though  not  in  the  mortgage;  but  their  finding  a 

jACKsoir  verdict  for  the  pTaintiiT  shows  they  considered  the  mortgage 

V.  usurious  as  well  as  the  itote. 

UiCKXiiioir. 

T.  A.  Emmety  contra.  The  question  of  usury  ought  to  have 
been  raised,  if  at  all,  in  the  suit  in  chancery,  where  justice 
would  have  been  done,  by  directing  the  principal  and  the  lawful 
interest  to  be  paid. 

The  lessor  of  the  plaintiff,  having  acquired  his  title  subsequent 
to  the  commencement  of  the  suit  in  chancery,  must  be  affected 
by  the  proceedings  in  that  cause.  The  time  when  a  subpxna  is 
served,  is  material  only  between  the  parties  to  the  suit.  As  it 
regards  the  rest  of  the  world,  the  filing  of  the  bill  is  the  com- 
mencement of  the  suit;  and  a  suit  actually  pending  in  a  Court 
of  record,  is  notice  to  all  the  world.  To  take  a  conveyance  of 
the  property,  during  the  pendency  of  a  suit,  is  champerty,  and 
renders  the  deed  void.  {Jackson^  ex  dem,  Bryant,  v.  Ketchum^ 
8  Johns,  Rep.  479.)  It  is  clear,  that  no  money  passed  from 
Noah,  at  the  time  of  the  purchase.  He  knew  of  the  proceed- 
ings in  chancery,  and  was,  then,  a  trustee  for  the  parties  to  the 
suit  in  chancery. 

Again;  the  defendant  P.,  as  a  mortgagee,  had  a  right  to 
bring  his  action  to  put  Hart  or  Noah  out  of  possession.  He 
has,  moreover,  acquired  a  distinct  title,  as  a  purchaser,  under  the 
decree  of  the  Court  of  Chancery.  He  has  acquired  a  legal 
title,  which  merges  all  title  under  the  mortgage.  He  is  a 
bona  fide  purchaser  under  di  judicial  sale.  The  not  being  made 
a  party  can  only  give  Noah  a  right  to  redeem ;  and  he  might, 
by  filing  a  cross  bill,  have  claimed  the  equity  of  redemption. 
But  after  lying  by,  and  permitting  the  suit  to  go  on  to  a 
[*315]  *final  decree  and  sale,  he  comes  too  late  with  his  objection. 
In  Jackson,  ex  dem.  Bartleit,  v.  Henry,  (10  Johns.  Rep.  185.) 
it  was  decided  that  a  bona  fide  purchaser,  tmder  a  sale  duly 
made  pursuant  to  the  statute,  by  virtue  of  a  power  contained  in 
the  mortgage,  was  not  affected  by  usury,  in  the  original  debt  for 
which  the  bond  and  mortgage  were  given,  (a) 

Where  a  person  brings  his  action,  to  be  relieved  against  a 
usurious  contract,  he  must  first  tender  all  the  money  really  ad- 
vanced.    (Fitzroy  v.  Gmllim,  1  Term  Rep.  153.). 

Affidavits  of  jurors,  compatible  with  their  verdict,  and  which 
do  not  impeach  it,  are  admissible.  Here  the  jurors  say  only, 
that  a  mistake  has  been  made,  by  the  clerk  or  the  judge,  in  en- 
tering their  verdict. 

Harison,  in  reply,  said,  that  it  was  a  well-settled  and  very 
salutary  principle,  that  where  a  bill  was  filed,  and  a  subpoena 

(a)  In  Jaeksotiy  ex  dem.  Stenthergh,  ▼.  Domtniek,  (14  Joftns,  Rep.  436.)  the 
mortgagee  himself,  being  a  party  to  ibe  nsurioua  contract,  waa  considered  net  to 
be  such  a  bonafde  purchaser. 
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issued,  all  subsequent  purchasers  must  be  bound  by  the  decree,     ALBANY, 
without  being  made  parties.    The  mere  filing  of  a  bill  is  not  /^J£i!i^i^ 
sufficient  to  create  such  a  lis  pendens  as  will  affect  subsequent     j^ckson 
purchasers ;  the  suit  must  be  in  full  prosecution ;  the  stibpoena    ^     v, 
must  be  served.     Such  was  the  rule,  as  laid  down  in  Murray  v. 
Ballou.    The  law,  as  it  has  been  stated,  is  not  denied  by  the 
counsel   on  the  part  of  the  defendants.     He  alleges,  merely, 
that  the  lessor  of  the  plaintiff  was  not  a  purchaser  at  the  sheriff's 
sale,  and  that  he  acquired  no  interest  or  title  until  after  the  suit 
was  pending  in  chancery.     [Here  the  counsel  discussed  the  ev- 
idence in  the  case.] 

Yates,  J.,  delivered  the  opinion  of  Court.  The  rule  that  a 
lis  pzndens  in  the  Court  of  Chancery,  (1  Johns.  Chan.  Rep. 
576.)  which  must  begin  from  the  service  of  the  subpoena  after 
the  bill  is  filed,  is  considered  notice  to  a  subsequent  purchaser, 
so  as  to  affect  and  bind  his  interest,  cannot  now  be  contro- 
verted ;  but  according  to  the  facts  disclosed  by  the  testimony  in 
this  case*,  it  does  not  appear  that  the  suit  in  chancery  had  been 
instituted  when  the  sale  took  place.  *The  deed,  although  sub-  [  *  316  ] 
sequently  executed  by  the  sheriff,  to  the  lessor  of  the  plaintiff, 
for  the  premises  in  question,  cannot,  then,  be  illegal  and  inoper- 
ative, on  the  ground  of  notice,  for  the  purchase  was  made  on  the 
1st  of  March,  and  the  filing  of  the  bill  (without  noticing  the 
time  of  issuing  the  subpoena)  was  not  until  the  10th  of  march. 
The  subsequent  delivery  of  the  deed,  being  mere  matter  of  form, 
must  have  relation  back  to  the  time  of  purchase  at  the  sheriff's 
sale.  When  the  subpoena  issued  does  not  appear.  In  Jackson 
V.  Raymond,  (I  Johns.  Cos.  85.)  it  is  stated,  in  the  opinion  de- 
livered by  one  of  the  judges,  as  a  general  principle,  that  when- 
ever it  is  intended  to  be  shown,  that  nothing  passed  by  a  grant, 
by  reason  that,  at  the  time,  there  was  a  possession  in  another 
adverse  to  the  grantor,  the  time  to  which  the  grant  is  to  relate, 
is  the  time  when  the  bargain  or  contract  for  the  sale  and  pur- 
chfise  of  the  land  was  finally  concluded  between  the  grantor  and 
grantee ;  and,  consequently,  any  intermediate  adverse  possession, 
before  the  execution  of  the  conveyance,  which  is  the  technical 
consummation  of  evidence  of  grant,  can  never  affect  it.  If  this 
principle  is  correct,  it  applies  with  equal,  or  greater  force,  to  the 
commencement  of  a  suit  in  chancery,  between  the  time  of  a 
sheriff's  sale,  when  the  purchase  is  actually  made,  and  the  giv- 
ing of  the  deed  by  him.  In  such  case,  the  delay  in  not  deliver- 
ing the  deed  is  an  omission  of  duty  in  the  public  officer,  and  his 
lac''es  ought  not  to  prejudice  the  rights  of  the  party. 

That  the  lessor  of  the  plaintiff  was  the  purchaser,  cannot 
now  be  questioned.  There  was  sufficient  testimony  to  au- 
thorize the  jury  to  infer  it.  Ferris,  the  sheriff,  on  being  called 
a  second  time,  stated,  that,  on  reflection,  he  thought  that  Hart 
and  Noah  came  to  him  on  the  day  of  sale,  and  requested  that 
the  deed  should  be  given  to  Noah.    If,  then,  Noah  was  a  bona 
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ALBANY,    fide  purchaser  at  the  sheriiTs  sale,  before  the  exisleDce  of  the 
^^^[^^  suit  in  chancery,  or  there  was  a  lis  pendens^  it  follows,  that  to 
QoQ^^^      make  the  decree  conclusive  on  him,  he  ought  to  have  been 
V.  made  a  party.    Not  being  a  party,  so  far  as  relates  to  his  title, 

BiMKLL.  ^^  rights  of  the  mortgagee,  under  the  mortgage  sale,  notwith- 
standing the  decree,  remained  open  for  cuscussion,  and  the 
[  *  317  ]  purchaser  at  the  sherifTs  sale  ^retained  the  right  of  contesting 
Its  validity  at  law,  without  tendering  the  amount  of  principal 
and  interest  due  on  the  mortgsge.  If,  on  the  trial,  it  should  b6 
made  to  appear  that  the  consideration  for  which  the  mortgage 
has  been  given  is  usurious,  it  is  sufficient  to  protect  the  lessor 
in  claiming  under  the  sheriff's  deed.  The  question  of  usury 
was  therefore  important,  in  settling  the  rights  of  the  parties,  and 
although  the  testimony  on  that  part  of  the  cose  might,  perhaps, 
warrant  the  verdict,  as  it  now  appears,  yet,  from  the  facts 
stated  by  the  jurors,  as  to  what  took  place  in  delivering  in  their 
verdict,  it  would  seem  not  to  have  been  as  entered  by  the  clerk 
at  the  circuit.  What  the  jurors  have  deposed  must  be  noticed 
by  the  Court,  because  their  affidavits  are  not  as  to  what  trans- 
pired while  deliberating  on  their  verdict,  but  as  to  what  took 
place  in  open  Court  in  returning  their  verdict,  and  shows  that 
the  clerk  made  a  mistake  in  entering,  or  the  Court  in  directing, 
a  different  verdict.  The  information  afforded  by  the  affidavits 
of  the  jurors,  is  not  to  impeach,  but  to  support  the  verdict  really 
given  by  them.  This  mistake,  then,  is  manifest ;  and  from  the 
affidavits,  of  Pra^^  and  Dic/reruon,  there  is  reason- to  believe  that 
the  defendants  were  surprised  with  testimony  on  the  trial; 
and  it  being  an  action  of  ejectment,  in  which  the  rule  ap- 
plicable to  other  cases,  as  to  new  trials,  is  not  so  ri^dly  en- 
forced, it  is  the  opinion  of  the  Court,  that  a  new  trial  ought  to 
be  granted. 

New  trial  granted. 


[•318]  *CooPER  against  Bissell. 

cJS^'f  c  p*  STORRS  moved  for  leave  to  enter  a  nolle  prosequi  as  to  one 
refiisedieave  to  count,  on  an  affidavit  stating  that  this  was  a  writ  of  error  to  the 
amend  a  gener-  Oneida  Court  of  Common  Pleas ;  that  the  declaration  contained 
up^yivg^'  tiM  two  counts,  one  in  trover,  and  the  other  in  trespass,  for  taking 
evidence  to  one  a  horse  *,  that  the  verdict  was  general,  and  that  the  evidence 
entorafw?.  prof!  applied  to  either  count ;  that  an  application  had  been  made  to 
as  10  the  other,  the  Couft  bclow  to  amend  the  verdict,  by  applyinff  it  to  one 

this  Court,  ona  ii*i  7»'      •  '   •'      °    i 

writ  of  error,  count,  and  for  leave  to  enter  a  nolle  prosequi  as  to  the  other^ 
judgment  hav-  whichi  motion  had  been  refused.    He  contended  that  the  Court 

utf  i>eea  enter- 
ed on  the  ver- 
4int  below,  cannot  grant  leave  to  amend  the  record,  (a) 

(a)  Vide  RoekfdUr  v.  DonneUy,  8  Con,  Rtp.  623. 
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ot  Errors  had  a  right  to  make  the  amendment  requested,  as  fully     Albany, 
as  the  Court  below.  ^""S^^^  '«»8- 


Talcotj  contra. 


Cooper 

T. 
BiSSKLL. 


Per  Cttriam.  There  are  several  insuperable  objections  to 
the  motion. 

When  one  count  in  a  declaration  is  good,  and  the  others 
bad,  if  the  judge  will  certify  that  the  evidence  applied  solely 
to  that  count,  or  that  all  the  evidence  given  would  properly 
apply  to  that  count  as  well  as  the  others,  the  verdict  may 
be  amended  by  applying  it  to  the  good  count ;  and  if  the 
evidence  did  not  particularly  apply  to  the  bad  count,  the 
verdict  may  also  be  amended.  (1  Caines^s  Rep,  381.  1  Johns. 
Rep.  605.) 

Admitting  that  one  of  the  counts  here  is  bad,  on  account 
of  the  misjoinder,  {a\  the  amendment  can  only  be  made  in  the 
Court  where  the  trial  todi  place,  and  by  reference  to  the 
judge's  notes. 

It  is  believed  tjiere  is  no  instance  of  an  amendment  in  a  Court 
of  errors,  by  inquiring  into  facts  dehors  the  record.  There  is 
nothing  in  this  Court  to  amend  by.  A  Court  of  errors  will  either 
overlook  clerical  mistakes,  or  they  will  amend  them  in  further- 
ance of  justice,  where  there  is  any  thing  to  amend  by :  it  would 
not,  in  this  case,  be  discreet  in  the  Court  to  make  the  amendment, 
if  they  had  the  power ;  for  *thi8  motion  has  been  submitted  to  [  '"^  319  ] 
the  Court  below,  where  the  trial  took  place,  and  that  Court  has 
refused  to  make  the  amendment. 

In  the  present  case,  a  judgment  has  been  given  upon  the 
verdict,  and,  consequently,  it  is  completed  •'  if  any  error  has  in- 
tervened, it  is  an  error  of  the  Court  in  point  of  law ;  and  in 
such  case,  it  is  very  questionable,  indeed,  whether  this  Court 
can  amend:  the  better  opinion  is,  that  it  cannot.  (Ray  v. 
IMttu     1  .im/reiTj,  384,  385.) 

Motion  denied. 

{a)  a  a  lb  /oAfff.  Rep,  146. 

Sol 
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ALBAPOr, 
August,  1818. 


Mary  Coles,  Widow  of  S.  Coles,  against  S.  W.  Coles. 


Coles. 


Where  a  per-  ^^  partition,  Under  the  act  for  the  partition  of  lands^  passed 

»on,  seised  of  April  12th,  1813,  sess.  36.  c.  100.     (1  N.  H.  L.  507.)  (6) 

mdrtifa^s  ^t|  The  defendant  pleaded  nan  tenent  insimul^  and  the  cause  was 

and  aiierwards  tried  before  Mr.  J.   Van  NesSf  at  the  New-York  sittings,   in 

marries,  his  wid-     T„«^    i  Q  inr 
ow,onhisdealh,  •'"»«>  lol*- 

is  entitled  to  Stephen  CoUs^  deceased,  was,  in  his  lifetime,  seised  in  fee  of 
^r>-~!!f'^i^  the  premises  in  question,  which,  on  the  20th  of  Apnl,  1796,  he 
demption.  (a)  mortgaged  to  the  Marine  Societi/y  for  the  payment  of  500  dol- 
hJSb^id  ^  Ivs,  with  interest.  iS.  Coles  and  the  plaintiff  uilermarried  in 
seised  of  the  1804.  By  deed,  dated  the  15th  of  January,'  1813,  S.  Coles 
{"^Z  *  wfdot  conveyed  the  premises  to  the  defendant,  (but  the  plaintiff  did 
cannot  proceed  not  join  in  the  Conveyance,)  and  died  in  April,  1816.  The 
'uu^^tii^^'  mortgage  to  the  Marine  Society  was  still  outstanding,  but  the 
lands,  sess.  36.  interest  thereon  had  been  regularly  paid,  first  by  &  Coles,  and 
i.  Mi7.)  ftw't£  afterwards  by  the  defendant.  The  plaintiff  proceeded  in  this 
purpose  of  ob-  actiou  for  the  purpose  of  obtaining  hier  dower,  and  at  the  trial, 
r*  32o'i****^  a  verdict  was  taken  in  *her  favor,  subject  to  the  opinion  of  the 
er-  nor  cao  she  Court,  ou  a  caso  Containing  the  above  facts. 

be  made  a  party 

!lo5fftKiS!      R'  Bogardus,  for  the  plaintiff.     There  can  be  no  doubt  that 

devisees,      or  a  widow  has  a  right  of  dower,  in  an  equity  of  redemption  in  land 

iSbwid.**^  ***'  mortgaged  by  her  husband  before  their  marriage.     {Hitchcock  v. 

But  ii  seems  Harrington,  6  Johns.  Rep.  290.     Collins  v.   Torrey,  7  Johns* 

that  where  the    n^^    q?q  \ 
husband      was  ■"^-  ^•0») 

seised  as  joint  As  to  tliis  modo  of  proceeding  under  the  partition  act,  to  ob* 
in"  coiiimi'S*^/  taiu  her  dower,  though,  under  the  former  act  (I  K.  fy  R.  613.) 
laud,  the  widow,  of  partition,  it  might  not  be  allowed,  yet  in  the  newly-revised 
w  "extends  act,  passcd  ^jirtV  12,  1813,  (1  N.R.  L.  507—513.)  (c)  there 
oi>jy|o an  undi-  are  several  sections,  in  which  provision  is  made  for  proceeding 
proper^pi'iy  to  '^  caifc  either  party  is  a  tenant  in  dower,  by  the  courtesy,  or  for 
a  parjtioii  a-  life;  and  in  the  act  passed  the  15th  of  April,  1814,  (sess.  37. 
iT^^ut  owjicri!  ch.  198.)  (d)  provision  is  made  for  the  right  of  dower,  in  case  of 
a  sale  under  the  partition  act. 

T.  A.  Emmet,  contra.     This  Court  have  not  yet  gone  the 
whole  length  of  the  doctrine,  contrary  to  the  English  law,  (e) 

{a)  But  where  the  husband  takes  a  conve^rance  of  land,  and,  at  the  tamt  ttrntf  mort^p^es 
it  to  (he  grantor  to  secure  the  purchase  money,  the  widow  cannot  claim  dower  m  the 
premises.  Storr  v.  Tifftf  15  Johns.  Rep.  458.  And  see  Ccates  v.  Cheetxr,  1  Cowen,  460, 
Jackson  v.  De  WUt.S  Cowen,  316. 

{b)  2  R.  S.  317.  (c)_l  R.  8.  317,  318.  (d)  t  R.  8,  385, 386. 

U)  Vide  Dixon  v.  8ariffe,  1  Bro.  C.  C.  d25-.328.  But  in  Banks  v.  8utUm,  2  P. 
\Vnu.  700.  Sir  Joseph  Jektf/i^  master  of  the  rolls,  held,  in  1792,  that  a  widow  might  be 
endowed  of  an  equitjr  of  redemption,  though  there  was  a  mortgnre  in/ee  before  marriage. 
The  law  in  England  is,  however,  taken  to  be  as  laid  down  in  Dixcm  v.  SarUie,  { Cnds^^s 
Dig.  tit  12.  ch.  2.  s.  12.  tit.  15.  ch.  3.  s.  9, 10.  Powetl  on  Mortgages,  718—733.)  on  the 
mere  technical  rround  that  a  mortgage  in  fee  is  analogous  to  a  tmstf  of  which  tlte  wife  was 
no  more  dowabTe  than  she  was  of  a  ttse  at  common  law,  before  the  statute  of  uses.  {AU 
tomeyGeneral  v.  SeoU^  Cases  Temp.  Talbot,  138.) 
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that  a  widow  may  be  endowed  of  an  equity  of  redemption.    It     ALBANY, 
Ims  only  been  decided,  that  the  tenant  claiming  under  the  heir    Augwijais^ 
of  the  mortgagor  was  estopped  to  deny  his  seisin,  or  avail  him- 
self of  the  mortgage  to  defeat  the  widow's  dower.     [Spencer,       "  v7 
J.   In  Runyan  v.  Mersereau,  (11  Johns.  Rep.  534.)  we  held  that       Co»k'*- 
a  mortgage,  at  law,  as  well  as  in  equity,  was  a  mere  security  for 
money ;  that  the  mortgagee  has  only  a  chattel  interest,  and  that 
the  freehold  remains  in  the  mortgagor.]  (a) 

But  there  is  another  and  a  fatal  objection  to  this  action.  In- 
stead of  bringing  her  action  for  dower,  and  before  any  dower 
has  been  assigned  to  her,  the  plaintiff  proceeds  under  ♦the  act  [  *  3Jil  j 
for  partition,  as  if  she  were  a  tenant  in  common.  In  Bradshaw 
V.  Callaghan,  (5  Johns.  Rep.  80.  S.  C.  in  Error ,  8  Johns.  Rep. 
558.)  the  Court  say  that  a  widow's  dower  is  not  within  the  pur- 
view of  the  partition  act ;  that  she  is  not  a  Joint  tenant y  or  tenant 
in  common,  or  coparcener.  Here  is  a  plea  of  non  tenent  insimul; 
and  how  can  the  plaintiff  make  out  a  tenancy  in  common  ? 
The  plaintiff  has  no  estate,  until  dower  has  been  assigned  to  her. 
She  has  nothing  but  a  mere  right :  the  heir  is  seised  of  the 
whole  estate. 

Platt,  J.,  delivered  the  opinion  of  the  Court.  The  widow 
filed  her  petition  under  the  "  act  for  the  partition  of  lands,"  to 
which  the  defendant  pleaded  non  tenent  insimul.  Upon  the 
trial  of  that  bsue,  the  widow  claimed  dower  in  the  lands  de- 
scribed in  the  petition ;  and  there  was  a  verdict  for  the  plaintiff, 
subject,  <&c. 

Upon  the  evidence  stated  ill  the  case,  two  questions  were 
made  on  the  argument : — 

Ist.  Whether  a  widow  is  entitled  to  dower  when  the  husband 
died  seised  of  an  equity  of  redemption  only,  having  mortgaged 
the  land  before  marriage. 

2d.  Whether  dower  can  be  assigned  under  the  act  for  the 
partition  of  lands. 

Upon  the  iBrst  point,  I  think  the  decisions  in  the  cases  of 
Hitchcock  V.  Harrington,  (6  Johns.  Rep.  290.)  and  Collins  v. 
Torry,  (7  Johns.  Rep.  278.)  have  settled  the  law  in  favor  of  the 
widow's  claim  of  dower. 

On  the  second  point,  it  was  decided  in  the  case  of  Bradshaw 
X.  Callaghan,  first  in  this  Court,  (5  Johns.  Rep.  80.^  and  after- 
wards in  the  Court  of  Errors,  (8  Johns.  Rep.  558.)  tnat  a  tenant 
in  dower  is  neither  b.  joint  tenant,  a  tenant  in  common,  nor  a  co- 
parcr.ner,'^  and,  therefore,  not  within  the  purview  of  the  "  act 
for  the  partition  of  lands ; "  that  a  partition  under  that  act,  among 
the  other  tenants,  without  reference  to  the  right  of  dower,  is 
valid ;  and  that  her  rights  cannot  be  affected  by  the  partition ; 
nor  is  she  liable  for  any  part  of  the  costs. 

Those  decisions  were  made  under  the  act  of  the  7th  of  April, 
1801,  (I  K.  fy  R.  542.)  which  was  re-enacted  die  12Ui  •of      [*322\ 

(a)  Vi  fe  WiUon  r.  Troup,  S  Cmoen,  195.    Lane  v.  Shean,  1  WendeU,  4S7.  ace. 
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ALBANY,    Jpril,  1813,  (1  jV.  JR.  L.  507.)  (a)  with  the  addition  of  six  new 
^^j;^^;^^  sections,  to  wit,  14,  16,  16,  17,  18,  and  19. 

CoLxs  ^^^  ^^^^  ^^^  ^^^  sections  of  the  new  act,  it  is  contended 

v._  on  the  part  of  the  plaintifT,  have  enlarged  the  purview  of  the 
former  statutes  so  as  to  embrace  a  tenant  in  dower.  (1  N.  R. 
L.  513.)  (6)         . 

The  legislature,  in  enacting  those  additional  sections,  seem  to 
have  assumed  that,  according  to  the  former  statute,  a  tenant  in 
dower  might  be  a  party  in  partition.  The  new  sections  do  not 
expressly  alter  the  law  in  that  particular ;  but  assuming  that  such 
a  right  existed,  they  make  provision  for  the  more  convenient  ami 
effectual  exercise  of  the  right. 

The  new  provisions  in  the  act  of  the  12th  of  April,  1813,  do 
not,  however,  alter  the  law  as  it  was  expounded  m  the  case  of 
Bradshaw  v.  Callaghan,  (3  Johns.  Rep.  558.)  In  that  case, 
the  seisin  of  the  husoand  was  of  an  entire  parcel  of  land  in  sev 
eralty^  and  the  Court  decided  that  partition  should  be  of  the 
whole  land  among  the  heirs  or  devisees,  witheut  making  the 
widow  a  party,  but  subject  to  her  claim  of  dower  in  the  whole. 

But  suppose  the  husband  seised  as  tenant  in  common,  the  right 
of  dower  is  correspondent ;  it  can  then  be  in  an  undivided  share 
only,  and  a  partition  must  be  made  before  the  dower  can  be  as- 
signed. May  not  the  widow,  having  ho  interest  but  that  of 
dower,  be  a  necessary  party  in  partition  when  the  object  is 
merely  to  sever  the  tenancy  in  common,  in  order  to  have  her 
dower  afterwards  assigned  ?  I  incline  to  think  she  may,  and 
ought,  to  be  a  party  to  the  partition  in  the  latter  case ;  and  if 
so,  then  the  14th  section  of  the  act  of  the  12th  of  April,  1813, 
must  be  construed  as  referring  to  cases  where  the  seisin  of  the 
husband  was  that  of  a  tenant  in  common.  Considering  all  the 
statute  provisions  in  pari  materia,  I  am  of  opinion  that  where  the 
seisin  of  the  husband,  as  in  the  present  case,  was  in  severalty^ 
the  "  act  for  the  partition  of  lands  "  affords  no  remedy  for  set^ 
ting  off  dower. 

The  act  of  the  15th  of  April,  1814,  (ch.  198.  s.  1.)  (c)  au- 
thorizes a  sale  of  the  widow's  dower  in  partition,  where  the  sub- 
ject is  indivisible,  &c.,  provided  the  widow  be  made  a  party  to 
[  *  323  ]  the  proceedings ;  but  this  latter  act  affords  no  aid  *to  the  plain- 
tiff in  the  present  case.  Where  the  object  is  to  sell  the  real  estate 
under  the  partition  act,  the  widow  may  be  made  a  party,  and 
then  she  is  concluded ;  but  she  is  not  to  be  made  a  party  in 
partition  for  the  purpose  of  setting  off  her  dower. 

The  verdict  for  tlie  plaintiff  ought,  therefore,  to  be  set  aside, 
and  the  petition  for  partition  to  be  dismissed,  with  costs. 

Judgment  accordingly,  {i) 

{a)tR,S.^r  ms  A.  5.818.  (e)  2  A.  £1. 326. 6 

{d)  Jadtton  v.  Bmoen,  7  Cvm.  Rep.  13. 
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ALBANY, 

August,  1818. 

Fowler  against  Sharp  and    another,  Executors  of      fowler 

^«^^^-  ShIrp 

THIS  was  an  action  of  assumpsit.  The  declaration  contained  a  plea  by  an 
counts  for  the  use  and  occupation  x>f  a  dwelling-house  by  the  fn^l^lUai'he'had 
test^or;  for  money  had  and  received,  &c.  by  the  testator;  and  notion  the  day 
for  rent  on  a  parol  demise  by  the  plaintiff  to  the  testator.  The  pfalJlSff'^^bui* 
defendants  pleaded,  1.  Non  assumpsit;  2.  Payment;  3.  Actio  nor  any  Ume 
*  non  accrevit  infra  sex  annos ;  and,  4.  the  following  plea : —  ^"^  o"r**cha^ 

"  And  for  a  further  plea  in  this  behalf,  the  said  John  Sharpy^  teb  which  wera 
(the  other  defendant  was  returned  not  taken,)  "  by  like  leave  ie'*'ui!^^Sf' wl 
of  the  Court  here  for  this  purpose  first  had  and  obtained,  ac*  death,  in  his 
cording  to  the  form  of  the  statute  in  such  case  made  and  pro-  miniaieredT  ***' 
vided,  says,  that  the  said  Theodosius  Fowler  ought  not  to  have  wiUiout  aiifepng 
or  maintain  his  aforesaid  action  thereof  against  him,  the  said  admll^iitl^edthe 
John  Sharvy  because,  he  says,  he  had  not,  on  the  day  of  exhib-  goods  and  chai- 
iting  the  bUl  of  the  said  Theodosuis  Fowler,  in  this  behalf,  or  of irlS^lLior^S 
any  time  since,  had  any  goods  or  chattels  which  were  of  the  ^  [ime  of  bis 
said  Robert  Sharps  deceased,  at  the  time  of  his  death  in  the  thiih  had  come 
hands  of  him,  the  said  John  Sharp,  as  executor,  as  aforesaid,  to  to  tbe  hands  of 
be  administered,  *and  this  he  is  ready  to  verify.     Wherefore  he       [  *  324  ] 

•^.n»a  :..J»».A»4-  '>  ^,«  the  defendant  to 

prays  judgment,     &C.  be    administer. 

The  plaintiff  demurred  specially  to  this  plea,  and  showed  for  ed  5  and  without 
causes  of  demurrer  that  the  defendant  had  not  in  his  plea  al-  ^^lad^any 
leged,  that  he,  the  defendant,  had  fully  administered  all  and  goods  or  chat- 
singular  the  goods  and  chattels  which  were  of  the  said  Robert  ^^mSsi^di 
Sharpy  deceased,  at  the  time  of  his  death,  and  which  had  ever  to  be  adminis- 
come  to  the  hands  of  the  defendant,  as  executor,  to  be  adminis-  SSlnformsuMl 
tered  ;  and  that  the  defendant  had  not  alleged  that  he  had  never  substance. 
had  any  goods  or  chattels  which  were  of  the  said  Robert  Sharp,  i,||,fi"4  ©f  Ste 
deceased,  at  the  time  of  his  death  in  the  hands  of  the  defendant,  bill,  mentioned 
as  executor,  to  be  administered.    The  defendant  joined  in  de-  J51ntMoSl!r'  to 

murrer.  ^  commence- 

ment of  the  suit, 
or  suing  out  the 

P'iter  A,  Jay,  in  support  of  the  demurrer,  said,  that  great  writ,  and   will 
strictness  was  required  in  the  plea  of  plene  administravit.    The  uniess'^Epten 
defendant  does  not  allege  the  fact  in  his  plea  that  he  has  fully  is  s^iaiiy  de- 
administered,  as  he  ought  to  have  done  according  to  the  forms  Iha[  ground,  (a) 
given  in  the  books.     (2  Chiity,  PL  451.    3  ff^ew^  PL  211. 
214.     Rast.  Ent.  223.)     Comyns   (Com.  Dig.   Pleader,  581. 
(2  D.  9.)  says  if  the  plea  of  plene  administravit  is,  that  the  defend- 
ant nuRa  habet  bona,  without  more,  it  is  bad,  or  ihtii plene  adminr 
istravit,  omitting  et  quod  nuUa  bona,  &c.,  as  in  Hewlet  v.  Fra^ 
mingham,  (3  Lev.  28.)  where  the  defendant  pleaded,  that  <'  he 
fully  administered  all  the  goods  which  were  of  the  testator  at 
the  time  of  his  death,  or  at  any  time  since,  except  goods  and 

(a)  Vide  Burdiek  ▼.  Oreen,liSJokm.  Rep,  14.    Sauidm  v.  Vcm  RennaUar,^  Wm- 
ddl^^TL    Roiiv.  Luther,  ^C<fW€n,lSa. 
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ALBANY,     chattels  to  the  value  of  10  pounds,  whirh  are  not  sufficient  io 

^^|2^fj^J^|^  satisfy,"  &c.,  which  plea  was  held  bad,  on  demurrer ,  because,  for 

Fowler      want  of  the  wofds  "  and  that  he  has  no  goods  or  chattels  of  the 

V.  testator^  nor  had  any  on  the  day  of  suing  out  tlie  writ  aforesaid. 

Sharp.        ^j,  ^^  j^y  ^^^^  since,"  &C. 

Catnesy  contra,  insisted  that  the  plea  contained  every  thing 
requisite  to  constitute  a  good  defence.  If  there  were  no  assets, 
it  would  be  absurd  for  the  executor  to  plead  that  he  had  fully 
administered  them.  Chitiy,  in  the  second  edition  of  his  treatise 
on  pleading,  gives  this  precise  form,  and  refers  to  the  note  of 
Serjeant  rrilhamSy  (2  Sound.  220.  n.  3.)  who  says,  the  words 
[  •  325]  "  that  they  have  fully  administered  *the  goods,"  &c.,  are  super- 
fluous, and  that  the  more  formal  and  correct  way  of  pleading  ap- 
pears to  be,  "  that  they  have  no  goods  or  chattels,"  omitting  the 
preceding  words,  "  thai  they  had  fully  administered." 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  If  the  plea 
in  substance  alleges  that  the  defendant  had  not,  at  the  time  of 
the  plea  pleaded,  nor  at  the  commencement  of  the  suit,  or  any 
time  since,  had  any  goods,  &c.,  in  his  hands,  as  executor,  to  be 
administered,  it  would  seem  to  be  a  good  plea.  The  prece- 
dents are,  that  the  executor  has  fully  administered,  in  addition 
to  the  allegations  of  the  plea  under  consideration.  Serjeant 
Williams  is  of  opinion  that  the  words,  "  that  they  have  fully  ad- 
ministered the  goods,"  &c.,  seem  to  be  superfluous,  and  that  the 
more  formal  and  correct  way  of  pleading  appears  to  be  accord- 
ing to  the  present  plea.  (2  Sound.  221.  note  3.J  And 
although  Chitty  gives  the  form  of  the  plea,  as  the  plaintifl*'s 
counsel  contend  it  should  be,  yet  the  form  of  the  replication,  as 
given  by  him,  takes  issue  on  the  defendant's  having  assets  in  hi3 
hands  to  be  administered,  on  the  day  of  exhibiting  the  bill ;  and 
this  shows  that  the  material  and  essential  part  of  the  plea  is  the 
possession  of  unadministercd  assets. 

I  cannot  perceive  that  the  omission  to  state,  that  the  defend- 
ant has  fully  administered,  is  either  a  formal  or  substantial  omis- 
sion, and  I  consider  the  plea  good  without  that  allegation. 

The  case  of  Hcwht  v.  Fromirtgham  (3  Lev,  28.)  confirms 
my  opinion ;  for,  in  that  case,  the  Court  held  the  plea  to  be  bad, 
because  it  omitted  to  allege  that  the  defendant  had  no  goods  or 
chattels  of  the  testator,  and  that  he  had  not,  on  the  day  of  suing 
out  the  writ,  or  at  any  time  after,  on  the  ground  that  the  plea  of 
plene  administrovit  merely  related  to  the  time  of  the  plea  plead- 
ed,  and  because  the  defendant  might  have  paid  debts  upon  sim- 
ple contract  without  suit  after  the  writ  purchased,  and  before 
plea,  (fl) 

(a)  In  Plutt  y.  Robins  and  Sioartwout,  (1  Johns.  Cases ^  276.)  it  \a  laid  that  the 
plea  of  plene  administravit  i»  an  affirmatiTe  pica,  and  that  the  onus  p'^ibandi  lies 
on  the  defendant  The  above,  bein^i^  a  negaliye  plea,  throws  the  burden  of  proof 
on  the  plaintiff. 
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DCFFIJE 
V. 

Hatks. 


*The  only  difficulty  I  feel  in  this  case  relates  to  that  part  of  Albany. 
the  plea  which  states,  that  on  the  day  of  the  plaintiff's  exhibit-  August,^i8. 
log  his  bill,  the  defendant  had  no  goods  or  chattels,  (Lc.  If 
this  refers  to  the  filing  the  declaration,  I  should  hold  the  plea  to 
be  bad.  The  cases  which  bear  on  this  point  zre  Carpenter  v. 
Butttrjitldy  (3  Johns.  Cases,  145.)  Lowry  v.  Lawrence,  (1 
Caines,  70.)  and  Bird,  Savage,  ana  others,  v.  Caritat,  (2  Johns. 
Rep.  342.)  These  cases  abundantly  establish  the  point,  that 
the  suing  out  the  writ  is  the  comnaencement  of  the  suit,  and 
that  the  exhibition  of  the  bill,  which  the  modern  English  au- 
thorities consider  as  the  commencement  of  the  suit,  is  not  so 
with  us.  (a) 

It  is,  however,  very  usual  in  practice  to  refer,  in  pleading,  to 
the  exhibition  of  the  bill  as  equivalent  to  saying  the  commence- 
ment of  the  suit;  and  I  should  be  inclined  to  consider  it,  unless 
specially  demurred  to,  as  tantamount  to  saying  the  commence- 
ment of  the  suit,  or  suing  out  the  plaintiff's  writ,  and  to  hold  the 
party  to  proof  accordingly.  On  the  whole,  we  are  of  opinion 
that  judgment  must  be  entered  for  the  defendants,  with  leave  to 
plaintiff  to  amend,  on  payment  of  costs. 

Judgment  for  the  defendants. 

J  a)  The  words,  '<  on  the  day  of  exhibiting  the  bill  of  the  said  ^.  B»"  are  used 
y  when  the  suit  is  in  the  Court  of  K.B.,  and  by  hUl,  as  it  is  called,  which  is 
veculiar  to  that  Court,  referring  to  the  vlaitU  or  original  bill  filed,  or  supposed  to 
oe  filed,  by  the  plaintiff,  on  which  toe  process  to  bring  in  the  defendant  is 
founded ;  but  where  the  suit  la  by  original  writ^  or  in  the  Court  of  C.  P.,  the 
proper  words  of  the  plea  are  "  at  the  time  of  the  commencement  of  the  suit.*' 
Thoee  English  authorities,  therefore,  which  confound  the  original  bill  in  K.  B. 
with  the  dedaralion  filed  aAer  thf  return  of  process,  or  the  bill  in  particular 
c»ses,  as  against  atlomeys,  prisoners ^  &«.,  cannot  be  correct.  (Vide  3  Johns, 
Cases,  150.  per  Radcliff,  J.    1  Sellon  Fr.  28.  36.) 


*DuFFiE  against  Hayes. 

THIS  was  an  action  of  assumpsit,  on  a  charter-party  not  un- 
der seal.  The  cause  was  tried  before  Mr.  J.  Spencer,  at  the 
New^Yorlc  sittings,  in  April,  1817. 

The  essential  parts  of  the  charter-party  were  as  follows : — 
**  This  charter-party  of  affreightment,  made  at  the  city  of  Santo 
Domingo,  this  30th  day  of  December,  1815,  between  F.  Dumas 
and  Capt.  Asa  fVinslow,  agents  for  Comelins  R.  Duffie,  (the 
plaintiff,)  merchant  in  New-TorJe,  and  owner  of  the  schooner 
Jane,  on  the  one  part,  and  Walter  C.  Hayes,  (the  defendant,)  of 
the  city  of  Baltimore,  on  the  other  part,  witnesseth,  that  the  said 
F.  Dumas  and  Asa  Winshw,  by  these  presents,  do  agree  to 
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Where  tbe 
whole  of  a  ves- 
sel is  cbaitered 
to  taice  a  cargo 
at  certain  speci- 
fied rates,  per 
ton,  square  foot, 
&C-,  if  the 
freighter  does 
not  furnish  a 
full  cargo,  the 
owner  of  the 
vessel  is  entitled 
to  freight,  not 
onlj  for  the  car- 
go actually  put 
on  board,  oat 
also  for  what 
been  fiunished. 
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freight  unto  the  said  Walter  C  Hayes,  the  hull  of  the  schooner 
Jant,  burthen  tons,  whereof  Asa  Winslow  is  master.     la 

consideration  whereof,  the  said  tf  alter  C.  Hayes  binds  himself  to 
pay  forty  doSars  per  thousand  feet  of  mahogany,  according  to 
the  invoice  measurement  in  Santo  Domingo ;  ten  dollars  per  ton 
of  fustic  and  lignumvttie.  On  the  said  amount  to  be  paid,  2S25 
doUars  now,  and  the  rest  in  Neto-York,  by  satisfactory  endorsed 
notes  at  sixty  days.  It  is  further  agreed,  that  each  party  shaN 
pay  one  half  of  the  expenses  of  the  laborers ;  and  the  pilot  and 
grass-ropes  shall  be  on  the  vessel's  account.  The  provisions  for 
the  pilot  and  laborers  on  the  coast,  shall  be  also  on  the  vessel's 
account.  The  schooner  Jane,  being  ready  for  sea,  will  proceed 
to  the  coast,  and  there  remain  fifteen  days,  to  receive  her  caigo. 
It  being  understood  that  in  case  of  any  more  detention  than  fif> 
teen  days,  it  will  be  on  Walter  C.  Hayes's  expense,  for  the  wa- 
ges of  the  laborers,  &c." 

After  tKe  execution  of  the  charter-party,  a  quantity  of  ma- 
hogany, fUstic  and  log^wood  was  put  on  boaid  of  the  Jane,  at 
the  city  of  Santo  Domingo,  by  direction  of  the  defendant,  llie 
schooner  then  proceeded  to  the  coast  to  a  place  caHed  Macca* 
rees^  whither  the  defendant  also  came,  and  a  further  quantity  of 
mahogany  was  taken  on  board,  and  when  the  defendant  *left 
the  place,  one  Vittoria  acted  as  his  agent,  by  whose  direction 
the  vessel  went  to  another  place,  named  Comayas,  where  some 
more  mahogany  was  put  on  board  by  Vittoria,  but  not  enough 
to  complete  her  lading.  Vittoria  declared  that  he  had  no  more 
to  put  on  board,  and  no  more  being  offered,  the  vessel  proceed- 
ed to  Neiv-York,  not  more  than  two  thirds  laden.  The  defend- 
ant had  paid  for  the  cargo  actually  brought,  and  the  plaintiff 
claimed  in  this  action  additional  freight  for  what  the  vessel  could 
have  brought,  had  she  been  fully  loaded.  The  plaintiff  having 
proved  the  amount  in  which  the  cargo  was  deficient,  the  jury 
found  a  verdict  in  his  favor,  subject  to  the  opinion  of  the  Court, 
whether,  on  the  facts  of  the  case,  and  the  pleadings,  he  was  en- 
titled to  recover,  or  whether  the  judgment  should  be  arrested, 
or  a  verdict  entered  for  the  defendant. 

S.  W.  Jones,  for  the  plaintiff,  contended,  that  the  entire  ves- 
sel being  let  to  the  defendant,  the  plaintiff  was  entitled,  by  the 
true  construction  of  the  contract,  to  be  paid  a  full  freight,  ac- 
cording to  the  rate  stipulated  in  the  charter-party.  Charier- 
parties,  like  other  mercantile  instruments,  are  to  be  liberally 
construed.  {Abbott^  part  3.  ch.  1.  s.  11.)  It  is  manifest  that 
it  was  the  intention  of  the  parties,  that  the  vessel  was  to  take  a 
full  cargo,  and  that  the  plaintiff  was  to  be  paid  for  as  many  tons 
as  she  could  carry.  The  captiun  demanded  a  full  cargo ;  and 
after  waiting  the  15  days  stipulated  for  that  purpose,  be  depart- 
ed, with  tjbe  consent  of  the  defendant's  ^^ent. 

As  to  the  ground  of  arrest  for  any  supposed  default  in  the 
filea£ngs,  thai  is  <5Ufed  l>y  the  verdict.    The  action  ought  to  be 
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in  the  name  of  the  real  owner,  or  p^son  beneficially  interested,     alba^t. 
not  in  that  of  the  agent  or  aUorney.     (Bogart  v.  De  Bu$sy,  6  ,^^^^J^ 
Johru.  Rep.  94.     Gmm  y.  Cantine^  10  Johns.  Rep.  37.)  Dvmx 

V. 

San^son^  contra,  insisted,  1 .  ThW  by  the  terms  of  the  con-  hatm. 
tmct,  there  was  no  engagement  on  the  part  of  the  defendant  to 
fill  the  vessel.  Her  burthen  is  not  specified,  and  if  neither  ptfT- 
ty  knew  lier  eapacity,  how  could  the  defendant  stipulate  to  fill 
her  up  ?  Every  thing  must  be  expressed ;  and  '"'nothing  is  to  be  [  *  329  ] 
admitted  by  implication.  (2  Lev.  124.^  Abbot  (part  3.  ch.  1* 
8.  3.)  states  the  Ordinary  covenants  ana  stipulations  in  a  con* 
tract  by  charter-party.  He  says,  '<  Sometimes  also  the  freight  is 
expressed  to  be  a  certain  sum  for  every  ton,  cask,  or  bale  of 
goods  pot  on  board,  in  which  case  the  merdmnt  usually  cove- 
nants not  to  put  on  board  less  than  a  specified  number  of  tons, 
casks,  or  bales."  It  is  true,  that  the  construction  ought  to  he 
liberai ;  yet  it  must  not  be  inccmsisCent  witfi  the  plain  and  ob- 
Tious  meaning  of  the  terms  of  the  contract.  {Abboty  pa#t  3. 
ch.  1.  8.  18.  1  £fp.  N.  P.  Ccisesy  367.  Cook  v.  Jennings,  7 
Term  Rep.  381.) 

If  an  entire  ship  be  hired,  and  the  burthen  thereof  expressed 
in  the  charter-party,  and  the  merchant  4sovenant  to  pay  a  cer- 
tain sum  for  every  ton,  &c.,  of  goods  which  he  shall  lade  on 
board,  but  does  n6t  covenant  to  furnish  a  complete  lading,  the 
owners  can  only  demand  freight  for  the  quantity  of  goods  ac- 
tuaSy  shipped.  {Abbot,  part  3.  ch.  7.  s.  S.)  Molloy  ^.  2.  ch. 
4.  8.  8.)  says,  that  "if  a  ship  be  freighted  by  the  ton,  and  she  is 
fully  laden  according  to  the  charter-party,  the  freight  is  to  be 
paid  for  the  whole;  otherwise,  but  for  so  many  tons  as  the 
lading  amounted  to."  Again;  <<If  a  ^hip  be  freighted  and 
named  to  be  of  such  a  buraen,  and  being  freighted  by  the  ton, 
shall  lie  found  less,  there  shall  no  m6re  be  paid  than  only  by  the 
ton  for  all'  such  goods  as  wei^  laden  aboard."  {Roccus,  ingers. 
trans,  n.  72,78,  74,75.  Straccha,,^.  8.  n.  11, 12.  Mahne,  100.) 

If  the  plaintiff  ihas  any  fight  of  action  against  fhe  defendant, 
it  must'be  for  not  filling  up  the  tessei ;  not  for  the  freight  for 
goods  he  onever  cavried.  in  Ritchie  v.  Atkinsony  (\0  East, 
296.)  where  the  charter-party  expressed  the  ;^lp  to  oe  of  1^ 
burden  of  4bO  tons  or  thereabout,  and  was  to  proceed  to  St. 
Petersburghy  and  there  load  from  the  factors  of  the  defend  wit  a 
complete  caigo,  4fcc.,  and  deliver  the  same  at  ^.  and  L.  on 
being  ptud  so  much  per  ton,  &c«,  the  Court  of  K.  B.  held, 
that  the  deliverv  of  a  complete  cargo  was  not  a  conditibn  prece- 
dent, but  that  tne  plaintiff  might  recover  frdght  for  a  short  car- 
go, at  the  rate  per  ton  stipulated,  and  that  the  freighter  had  his 
remedy  for  the  imperfect  or  short  delivery. 

*2.  The  contract  is  between  Dumas  and  fVinshto  of  i\ye  one       [•SSO] 
part,  and  Htn^of  the  other.    The  action,  therefofe,  should 
h^ve  been  brought  ih  the  names  of  the  .cotitYactiQg  parties. 
(Abbot,  part  3.  ch.  1.  s.  2.    2  fnst..  ^3.    2  Len.  74.  .3  JUv. 
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ALBANY,  138.  1  Chiityy  PL  4.)  I  consider  it  as  an  instrument  undef 
August,  1813.  g^ .  jjy|  whether  sealed  or  not,  the  construction  is  the  same. 
^^^Z^^^  Q  Tei-m  Rep.  678.  1  Chitty,  PL  24.  5  East,  148.  5  Johu. 
Rep.  239.) 

Again;  the  master  ought  to  have  made  a  regular  protest; 
or  if  no  proper  officer  at  the  place,  then  at  the  first  place  he 
could.     [Malyne,  98.  Abbot,  315.  2  Dallas,  196.) 

3.  The  breach  set  forth  as  a  cause  of  action  is  un^rtain,  as 
it  does  not  state  the  sum  of  money  due,     {Comyns,  Dig.  PI 
p.  47.)  (C.  79.^  3  Caines,  73.  9  Johm.  Rep.  291.)     This  de 
ect  is  not  aided  by  the  verdict ;  for  want  of  certainty  is  not 
helped  by  the  verdict.     (1  Chiity,  PL  192.  1  Sid.  440.) 


i 


S.  JoneSy  jun.y  in  reply,  said,  that  a  protest  by  the  master  was  a 
very  proper  act  on  his  part ;  but  it  was  not  considered  indis- 
pensable, or  as  a  necessary  prerequisite  to  an  action. 

This  is  not  an  instrument  under  seal,  for  though  it  is  expressed 
to  be  signed  and  sealed  by  tlie  parties,  there  is  nothing  but  a 
flourish  of  the  pen  to  their  names.  It  is  a  memorandum  of  a 
mercantile  contract ;  and  the  act  of  a  commercial  agent  is  al- 
ways regarded  as  the  act  of  his  principal.  If  the  suit  had  been 
brought  in  the  name  of  the  agent,  there  would  have  been  much 
stronger  ground  for  objection. 

The  defendant  hired  the  entire  vessel :  he  might  use  her  as 
he  pleased.  He  mi^ht  fill  her  up  or  not.  Still  he  must  be 
liable  for  the  full  freight.  The  contract  is  not  to  pay  so  much  for 
every  thousand  feet  of  mahogany  to  be  laden  on  board.  Two 
hundred  and  twenty-five  dollars  were  to  be  paid  down,  and  the 
residue  in  New-York.  This  shows  clearly  that  the  parties  must 
have  had  in  view  a  full  freight.  Abbot  (part  3.  ch.  7.  s.  2.) 
says,  '<  If  a  certain  sum  be  stipulated  for  every  ton,  or  other  portion 
of  the  ship's  capacity,  for  the  whole  voyage,  the  payment  must 
be  according  to  the  number  of  tons,  &c.,  which  the  ship  is 
proved  capable  of  containing,  without  regard  to  the  quantity  ac- 
[  *  331  ]  tually'  'i^put  on  board  by  the  merchant ; "  and  he  cites  Roccus  (a) 
(n.  72.  75.)  as  an  authority  for  that  position ;  and  the  case 
of  Westland  v.  Robinson,  (2  Vem.  212.)  where  a  ship  hired  to 
go  beyond  sea  to  bring  home  a  cargo  for  which  a  certain  rate 
per  ton  was  to  be  paid,  was  forced  to  return  in  ballast,  the  mer- 

(a)  Jfatdum  Metur  juxta  eonvenHoHBmj  tt  sUiUia  efjam  dAentur ;  «<  Ji  nms 
duo  mUlium  ampkorarum  eapaz  conducta  mU  pro  seutis  mUl€f  darum  eif ,  milU  do- 
htriy  etiam  n  navis  capaa^  non  fuerit  tot  rnnphorammf  legem  enim  convaUionibnt 
eontrakaUes  dant,  et  veetura  navis  juxta  conveiUumem,  piihut  eonvemUo  facta 
Juerit  sohenda  est,  (p.  72.) 

Loeata  navi  turn  ad  corpus  naviSf  sed  ad  numerum  amphorarumf  vel  sarcitnda^ 
mm,  et  promissa  vertura  pro  quidUtet  sotcimda,  pro  wis  tattlvm  amphoris,  ve{ 
sareinvfu  imposUis  veetura  debetur,  (n.  73.) 

'  CondMcia  veto  naoi  ceria^  et  erpressa  veetura^  rdala  ad  ipsam  navim,  turn  adjedo 
numero  ampkorarum^  veeturam  tntegram  deberi,  neque  inspiciendam  esse  eapactta" 
tern  naptf,-  •secus  est  si  promissa  sit  vechira  ad  rationem  seutontm  duorum  pro 
ou€tlihet  saremuJa^  nam  pro  his  tantum  sareinuUSf  aum  imponerenturf  veetura  dO" 
hetur.  Idem  etiam  eondueta  nave  siimtlicitsr,  in  dwio  luwnim  solvUur  pro  meeri- 
bus,  qua  impontres^jtur  tantum,  (n.  75.) 
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chant's  factor  having  no  goods  to  put  on  board,  and  the  Court     Albany^ 
of  Chancery  decreed  payment  of  the  freight.     In  conformity  to  ,^^^*^^ 
this  principle,  the  French  Ordinance  (Liv.  3.  tit  3.  art.  2.^  di-      peyoTEa 
rects,  that  if  the  ship  be  freighted  by  the  great,  and  the  mercnant     ^^   v. 
does  not  furnish  a  full  lading,  yet  the  master  shall  not,  without 
his  consent,  take  in  other  goods,  to  complete  the  lading,  nor 
without  accounting  to  him  for  the  freight  of  such  goods.  (  Fothier, 
Chart.  P.art,  n.  20.  Abboty  part  3.  ch.  1.  s.  d.) 

Per  Curiam,  This  was  an  action  of  assumpsit  on  a  charter- 
party  ;  and  the  plaintiff  claims  freight  for  as  much  mahogany, 
fuistic,  and  lignumvitse,  as  could  reasonably  be  carried  in  the 
hull  of  the  schooner  Jane ;  and  the  defendant  contends  that,  by 
the  terms  of  the  contract,  he  was  bound  only  to  pay  at  the  rate  of 
40  dollars  per  1,000  feet,  for  mahogany,  and  10  dollars  per  ton, 
for  fustic  arid  lignumvitae  actually  laden  on  board  the  vessel ;  that 
it  was  optional  with  him  (the  defendant)  to  put  as  much,  or  as 
little,  on  board  as  he  pleased ;  and  that  the  amount  of  freight  was 
to  be  according  to  the  quantity  put  on  board,  and  not  according 
to  the  capacity  of  the  vessel. 

*There  was,  also,  a  motion  in  arrest  of  judgment ;  but  the      I  *  332  ] 
want  of  special  averments  in  the  declaration,  (if  any  such  defect,) 
is  cured  by  the  verdict,  (a) 

The  only  real  question  is  upon  the  legal  import  of  the  contract. 

The  jury  allowed  the  plaintiff's  full  claim  for  freight,  accord- 
ing to  the  capacity  of  the  hull  of  the  vessel,  the  defendant  hav- 
ing laden  her  in  part  only ;  and  we  are  clearly  of  opinion,  that 
they  adopted  the  true  construction  p(  the  contract.  The  plain- 
tiff is,  accordingly,  entitled  to  judgment  upon  the  verdict. 

Judgment  for  the  plaintiff. 

(a)  Owtm  V.  McrAome,  1  Jotmt,  Rep*  276.    Bartletty,  CroxUr,  supra,  SfiO. 


Penoter  and  Luff  against  Hallett. 

THIS  was  an  action  of  assumpsit  for  the  freight  of  goods  }^^  *  ^^ 
laden  on  board  the  schooner  Three  Sisters,  on  a  voyage  from  ibr  a  voyage  out 
Neiff^York  to  St.  Bartholomews.  The  cause  was  tried  before  "<*  ^o™«»  ^o' 
Mr.  J.  Van  Ness,  at  the  JVci^-ForJi:. sittings,  in  December,  1816.  2? nfoney,  t^S 

The  pluntiff  produced  in  evidence  an  agreement  or  charter-  p****  ^^  ^er  re- 
party,  not  under  seal,  dated  the  19th  of  Jidy,  1815,  which  was  i9™a  con^t?on 
as  follows : — **  I  asree  to  charter  of  Robert  M.  Penoyer  and  Co.  precedent  to«H 

^  '  title  the  owner 

to  frei^t;  and 
if  slie  IS  lost  before  eomniencin;  the  homeward  voyage,  be  can  recover  neither  on  the  cbaiter-paity  nor 
on  an  impKed  auumpait  for  the  freight  of  the  outward  voyage  -,  nor,  if  the  fircigfater  had  acceptea  the  ooi- 
ward  cargo,  would  be  be  entitled  to  a  pro  rata  freight 
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ALBANY;  rtiie  plaintiffs)  the  schooner  7%ree  SUten,  Captaia  WilHam 
^y!^j^^  iteynoldsy  of  and  about  one  hundred  toiis,  to  proceed  to  Si 
BarihohmtVfs,  and  abo  to  St.  KUt$,  if  required.  If  she  goes 
to  St.  Kittiy  I  agree  to  be  accountoble  for  all  damages  arbitig  nom 
leisure  or  detention  by  the  British  goFemment.  I  am  to  haTe 
thirty  running  laydays  to  load  and  unload,  and  I  agree  to  allow 
fifteen  dollars  per  day  demurrage  after  that  time ;  lo  pay  for  the 
whole  of  the  vessel,  cabin  and  deck  included,  for  the  voyage  out 
and  home,  fifteen  hundred  dollars,  at  the  return  of  the  vessel,  in 
current  money  of  our  banks.  I  agree  to  pay -all  port  charges,  &c. 
iuc"  Signed  by  the  defendant  *'  We  have  chartered  to  Abraham 
S.  Halhtt  (the  defendant)  the  schooner  Three  ^Sutersy  Captain 
William  Rtynoldi^  for  the  voyage  above  stated,  on  the  terms 
therein  mentioned.''    Signed  by  the  plaintiffs. 

The  schooner  was  loaded  by  the  defendant,  who  gave  a  letter 
of  in3tructions  to  the  master,  directing  him,  on  his  airival  at  St. 
BartholometoM,  to  go  on  shore  and  call  on  William  Cock,  and 
inquire  if  he  had  any  directions  from  John  R.  Thurston  respect- 
ing the  catgo ;  if  not,  that  he  should  then  anchor  in  iS^.  Bar- 
tholomewiy  without  entering  vessel  or  cargo,  and  write  to  Thurs- 
ton, at  St.  Kitts,  and  await  his  orders.  The  master,  accordingly, 
on  his  arrival  at  St.  Bartholomews,  called  on  Cock,  who  not  having 
any  directions  from  Thurston,  he  wrote  to  Thurston,  but  nev& 
received  any  orders  from  him.  On  the  29th  of  August,  1815, 
the  vessel  still  lying  ^t  Sti  Bartholomews,  with  her  cargo  on 
board,  there  came  on  a  violent  hurricane,  by  which  she  was 
driven  on  shore,  bilged  and  sunk,  and  her  cargo  greatly  dam- 
aged. The  master  then  called  again  upon  Cade,  to  know 
what  was  to  be  done,  and  Cock  told  him  that  he  would,  under 
the  circumstances  of  the  case,  take  charge  of  the  cargo ;  and  he 
accordingly  entered  it  at  the  custom-house,  paid  the  duties,  re- 
ceived it  on  its  being  landed,  and  advertised  it  for  sale  at, auc- 
tion. A  short  time  before  the  sale,  Thurston  arrived  at  St. 
Bartholomews,  attended  the  sale,  and  purchased  a  considerable 
part  of  the  cargo.  It  did  not  appear  that  Cock  was  the  agent 
of  TTiurston,  or  that  Thurston  interfered  in  the  disposal  of  the 
cargo,  otherwise  than  by  buying  at  the  sale. 

The  judge  was  decidedly  of  opinion,  that  the  plaintiffs  could 
not  recover :  he>  however,  permitted  th^m  to  take  a  verdict, 
subject  to  the  opinion  of  the  Court,  for  the  amount  of  freight  for 
the  outward  voyage,  as  estimated  by  the  jury. 

M.  S.  WiJkins,  for  the  plaintiffs*  &.  Bartholomews,  'under 
the  circumstances^  was  the  port  of  delivery :  the  vessel  was  not 
to  proce^  to  St,  Kitts,  unless  required ;  and  she  was  not  re- 
quired to  go  there.  Theni  we  say,  here  was  a  delivery  of  the 
cargo  at  Sl  Bartholomews^  which  entitles  the  plaintiffs  to  the 
freight  j7ro  rata.  There  was  an  indispensable  necessity  for 
landing  the  cargo;  and  T.,  the  agent  of  the  defendant,  ^ho 
arrived  a  day  before  the  sale,  having  become  the  purchaser  of 
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il»  ct  is  tantamouat  to  a  delivery  tp  the  defendant  hiniself.     A^e^Mir, 
lltere  has  been  no  ddault  on  the  p«rt  of  the  plaintiff  or  ,^*2!^^^'^w' 
the  master:  if  any  damage  or  loss  has  arisen,  it  has  been     pe;io»r 
occasioned  by  inevitable  accident.     (Grisjufold$  v.  N»  Y.  Ins.  % 

Co.  3   Johns.  Rep,  321.  328-    Lujce  y,  iyde,  8  Burr.  886.     ^all^. 
Beawes  L.  itif.  81,  Abbott  on  Ship^,  ^c.  371,  284.  part  3.  ch. 
7    8.  5.  8.  12,  13,  14,  15*    Jeremy^i  I^w  of  Carriers^  87.) 

Again;  the  seamen  were  entiued  to  their  wages  at  St. 
Bartholomews ;  (Lord  Rajfmoiidf  639^  Abbott,  430.  part  4.  ch. 
2.  8.  4.)  and  this  must  be  on  the  principle  that  freight  iias 
been  earned. 

Slosson,  contra.  The  right  of  the  plaint^ila  to  recover,  41 
this  case,  must  depend  on  w  contract,  ^d  it»  l^gal  i^onstruo- 
tion.  The  agreement  is  to  pay  fqr  the  whole  ve»^l,  for  the 
voyage  out  and  home,  1,500  aoflars  at  the  return  of  the  vessel. 
The  freight  is  entire  for  an  entire  voyc^e,  and  the  return  of 
the  vessd  to  New-York  is  a  condition  precedent  to  a  right  to 
freight.  The  entire  voyage  must  be  perforiped  before  any 
freight  is  due.  Barker  v.  Cheriot  (2  Johns.  Rep.  352.)  is  a 
Strong  case  in  point 

This  is  not  a  case  of  vro  rata  freight,  w.hich  is  doe  only 
where  there  is  a  contract  tor  the  transportation  of^oods,  whicii^ 
by  some  intervening  and  inevitable  accident,  is  dissolved,  and 
the  soods  are  accepted  at  an  intenpediate  port:  there  an  im-  . 
plied  promise  is  raised  to  pay  freight  for  the  transportation  pro 
rata.  Here  is  a  contract  for  the  nine  of  a  vessel  for  an  entire 
voyage,. and  for  a  gross  sum.  But  admitting  that  it  was  a  cas^ 
of  pro  rata  freight;  the  plaintiffs  have  not  shown  themselves 
entitled  to  it.  There  has  beeA  no  voluntary  acceptance  by  the 
defendant  at  the  intermediate  port-  Chck  was  not  the  agent  of 
the  defendant.  He  interfered  from  necessity,  and  acted  for  the 
owners.  There  is  no  proof  that  the  proceeds  ever  came  to  the 
bands  of  the  defendant.  {Mar,  Ins.  Co.  v.  U.  Ins.  Co.  9  Johns. 
Rep.  190.  Scott  V.  Ldbby,  2  Johns,  Rep.  336.  Osgood  v.  Gron^ 
ing,  2  Campb.  N.  P.  Rep.  466.) 

•D.  B.  Ogden,  in  reply.  The  agreement  was  to  carry  a  [  *  335  ] 
cargo;  bpt  taking  it  as  stated  by  the  other  i^ide,  it  w^s  a  con- 
tract to  go  to  St.  Bartholomews,  and,  if  required,  to  Si.  Kitts, 
and  back  to  New-York.  All  that  the  plaintiffs  were  bound  to 
do,  in  the  first  instance,  to.  entitle  them  to  freight,  was  to  go  to 
St.  Bartholomews.  The  defendfuit  was  to  pay  all  port  charges, 
There  were  two  distinct  voyages.  The  case  of  Mackrell  v. 
Simond  and  Ilankey  [Abbott  on  Ships,  316.  part  3.  ch.  7.  a* 
19.)  is  in  point  for  the  defendant.  There  was  a  chfu'ter,  by  the 
month,  for  such  time  as  the  vessel  should  be  employed  in  per- 
forming a  voyage  from  London  to  Plymouth  and  .the  island  of 
6.,  and  from  thence  back  to  London.  The  freight  was  to  be 
paid  at  the  rate  of  110/.  per  moi)th,  £pr  t^e  time  taken  up  in 
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ALBANY,     performing  the  voyage,  to  commence  at  the  date  of  the  charter 

^^^!\J!^^  party,  and  to  end  "  on  the  day  of  the  discharge  of  the  home- 

Pkkoter     ^^'^^  cargo,  at  London,  and  to  be  paid  one  third  part  thereof 

V. on  her  report  inwards  at  the  custom-house,  London,  and  the 

remaining  two  thirds  thereof  in  two  calendar  months,  next  fol- 
lowing." After  delivering  a  cargo  at  G.,  and  while  on  her  re- 
turn to  London,  the  ship  was  lost  by  tempest.  Lord  Mansfield 
says,  ^'If  the  ship  be  cast  away  on  the  coast  of  England^ 
and  never  arrive  at  the  port  of  jLondon,  yet  if  the  goods  are 
saved,  freight  shall  be  paid,  because  the  merchant  receives 
advantage  from  the  voyage.  This  is  not  expressed  by  the 
charter-party,  but  arises  out  of  the  equity  of  the  case."  In  the 
present  case,  the  1,500  dollars  freight  was  to  be  paid  on  the  re- 
turn of  the  vessel.  It  is  not  said  U)at  it  is  to  become  due  on  the 
return  of  the  vessel.  This  case  is  distinguishable  from  that  of 
Barker  v.  Cheriot,  The  defendant  there  covenanted  to  pay 
freight,  4,500  dollars,  for  the  entire  voyas^e,  for  which  he  was  to 
give  a  note,  payable  in  60  days  after  delivery  of  the  return  cargo 
tn  the  port  of  New-York. 

Spencer,  J.,  delivered  the  opinion   of  the  Court.    Two 
questions  arise: — I.  Could  the  plaintiff  recover  on  the  charter- 
party  ?    If  not,  2.  is  he  entitled  to  a  jpro  rata  freight  on  the  out- 
ward cargo  ? 
[  •  336  ]  •The  case  of  Barker  v.  Cheriot  (2  Johns.  Rep.  352.)  decides 

the  first  point.  In  that  case,  a  vessel  was  chartered  for  a  voyage 
from  New-  York  to  Martinique,  and  back  to  New-  York,  for  the 
entire  sum  of  4,500  dollars,  payable  60  days  after  the  delivery 
of  the  return  cargo  at  New-iork^  The  outward  cargo  was  de- 
livered at  Martinique,  and  while  on  the  return  voyage,  with  a 
cargo,  she  was  captured  and  carried  into  Antigua,  where  the 
cargo  was  libelled  and  ordered  to  be  retained  for  further  proof. 
The  vessel  returned  to  New-  York  without  the  goods,  except  a 
few  articles  left  on  board.  The  goods  were  afterwards  ordered 
to  be  returned  to  the  claimants,  but  neither  the  goods  nor  pro- 
ceeds ever  came  to  the  hands  of  the  owners  or  insurers.  The 
Court  held,  that  it  was  one  entire  voyage  from  New-York  to 
Martinique  and  back  again ;  and  that,  as  the  vessel  was  cap- 
tured on  her  return,  and  did  not  deliver  the  return  cargo,  no 
freight  was  due,  notwithstanding  the  defendant  had  the  benefit 
of  me  outward  voyage ;  because,  by  the  express  agreement  ot 
the  parties,  the  outward  and  homeward  voyage  were  one,  and 
the  profit  depended  on  the  entire  performance.  The  same 
principle  was  recognized  in  Scott  v.  Libby  and  others,  (2  Johns* 
Rep.  340.) 

The  present  case  presents  an  entire  contract.  The  vessel 
was  chartered  to  proceed  from  New-York  to  *SV.  Bartholomews, 
and,  if  required,  to  St.  KittSy  and  back  to  New-York;  and  the 
'iefendant  agreed  to  pay  1,500  dollars  for  the  vessel,  for  the  voy- 
age out  and  home,  on  her  return  to  New-  York.  The  return  of 
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the  vessel,  therefore,  is  a  condition  precedent,  and  not  having     Albany. 
been  performed,  it  is  impossible  to  say  that  the  plaintiff  can  sus-   August,  1819. 
t£un  his  action  on  the  charter-party.  Pehotkr 

The  counsel  for  the  plaintiffs  pressed  upon  the  Court  the  case  v. 

of  Simond.  and  Hankey,  stated  in  Abbott  (318.)  That  case  Hallktt. 
differs  materially  from  the  present;  and  Lord  Mansfield,  in 
giving  his  opinion,  says,  *'  If  there  be  one  entire  voyage  out  and 
in,  and  the  ship  be  cast  away  on  the  homeward  voyage,  no 
freight  is  due,  no  wages  are  due,  because  the  whole  profit  ia 
lost,  and  by  express  agreement  the  parties  may  make  the  oul 
ward  and  homeward  voyage  one."  The  case  of  Bt/me  and 
others  v.  Paitinson,  cited  by  Abbott,  (319.^  is  one  very  analo- 
gous to  the  present,  and  it  received  a  decision  *in  accordance  [  *  337  ] 
with  that  in  Barker  v.  Cheviot*  The  case  of  Liddard  v.  Lopes 
(10  Enitt,  529.)  further  illustrates  the  correctness  of  the  decis- 
ion in  Barker  v.  Cheriot.  In  that  case,  Lord  Elknborough  ob- 
served, "  The  parties  have  entered  into  a  special  contract,  by 
which  freight  is  made  payable  in  one  event  only, — that  of  aright 
delivery  of  the  cargo  according  to  the  terms  of  the  contract,-— 
and  that  event  has  not  taken  place:  there  has  been  no  such 
delivery,  and,  coni^quently,  the  plaintiff  is  not  entitled  to  recover ; 
he  should  have  provided,  in  his  contract,  for  the  emergency  which 
has  arisen." 

Had  the  defendant  himself  accepted  the  outward  cargo  at 
St.  Bartholomews,  it  would  not  have  entitled  the  plaintiff  to  a 
pro  rata  freight,  because  of  the  entirety  of  the  contract ;  but  in  . 
the  present  case,  it  does  not  appear  that  Cock,  who  caused  the 
cargo  to  be  sold,  had  any  authority  to  do  so :  he  acted  from  the 
necessity  of  the  case. 

It  is  .impossible  to  raise  an  implied  promise  to  pay  the  out- 
ward freight,  on  the  ground  of  the  labor  performed  in  carrying 
the  defendant's  goods,  when  the  carriage  of  the  goods  was  reg- 
ulated by  a  contract,  part  of  which  only  was  performed,  and  the 
other  part  remained  unperformed ;  the  entire  performance  of  it 
being  a  condition  precedent. 

Judgment  for  the  defendant. 
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ALBANY, 

Ai^ust,  lais. 

SucxLXT  *SUCKLE¥  Ogcin^  FuRSE. 

V. 

A  bill  of  ex-  THIS  was  an  action  of  assumpsit  on  a  bill  of  exchange,  dated 
change  wm  at  Neuf-YorJc,  the  7th  of  Nwemder^  1812,  drawn  by  the  defend- 
difeMiaDion!i^  ant,  on  Edward  Angove^  of  Falmouih,  in  England,  in  favor  of 
in  favor  of  B.\  Taylcf  and  Newman f  Qt  order,  for  331/.  35.  6d.  sterling,  pay- 
the piaSldff!^-<i!)  able  in  Landim,  thirty  days  after  sight,  and  endorsed  by  Tat/lor 
who  resided  in  and  Newman,  to  the  plaintiff.  The  cause  was  tried  before  Mr. 
TOi^'uie  m,  J«  Svencer,  at  the  New-York  sittings,  in  A^ril,  1817. 
but  did  not  pay  The  defendant  was  captain  of  the  British  packet  Stoijlsurey 
!lta!^d  *io™  «^d  Taylor  and  Newman,  as  his  agents,  Aimishcd  the  packet 
plaintiff  protMt-  with  suppIics,  a  short  time  before  the  date  of  the  bill,  by  the 
Uff  theoTdrewa  permission  of  the  collector  of  the  port  of  New-York,  and  the 
bui  upon  ^.  and  defendant  drew  the  bill  on  account  of  these  supplies,  and  sold 
joTntiy,  for  ^  it  to  the  plaintiff,  who  had  no  concern  in  the  transaction  for 
amount  of  the  which  it  was  given.  The  bill,  on  being  transmitted  to  England, 
darn^^, which  was  accepted  by  Angove,  on  the  5th  of  January,  1813,  but,  not 
"^  "^r**!^**  being  paid,  was  returned  protested  to  the  plaintiff,  who  there- 
m  not  ^paid!  upon  drcw  a  bill  on  the  defendant  and  Angave  jointly,  for  the 
Held,  in  an  ac-  amount  of  the  former  bill,  with  twenty  per  cent,  damages,  at 
defenlSmr/^  ^M  ^  days  after  sight,  in  favor  of  Thomas  Holy,  who  was  a  partner 
fi™Tii  ^  'h*  ^^^  plaintiff,  and  resided  in  England.  The  second  bill  was 
w^  ^noc  ^dis*!  accepted  by  Angove,  but  not  by  the  defendant,  and  was  returned 
chaffed  by  ^/*.  to  the  plaintiff  unpaid. 
SwnESncf  bill.       The  defendant's  counsel  objected,  that  the  acceptance  of  the 

Where  a  bill  secoud  bill  by  Angove  only,  was  a  discharge  of  the  drawer  of  the 
drawn  *'*^hcre  fi^st  bill,  which  objection  was  overruled  by  the  judge,  who,  how- 
ujponapersonin  ever,  permitted  the  point  to  be  reserved,  and  a  verdict  was  ac- 
durin^  the  late  cordingly  taken'  for  the  plaintiff,  subject  to  the  opinion  of  the 
war  with  that  Court  On  a  case  made,  containing  the  facts  above  stated. 

country,  for  sup-  ^^ 

plies    furnished 

i*  339  ]  Slosson,  for  the  plaintiff.    The  only  question  is,  whether,  •by 

y^^i^yeeto  the  acceptance  of  the  second  bill,  the  drawer  of  the  first  bin 
Ml,  auti^orized^  was  discharged.  He  could  be  discharged  on  two  grounds  only, 
by  act  of  Con-  either  by  the  second  bill  being  a  satisfaction  of  the  first ;  or  by 
Sphere  to*an  the  holder  giving  a  new  credit,  by  extending  the  time  of  pay- 
enemy's  port.  ment.  1 .  Taking  a  second  bill  is  no  payment  or  satisfaction  of 
by'thepajee  to  the  first,  or  original  debt.  (Murray  v.  Gouvemeur  and  Kemble, 
I^lcd^'li'^to  ^  J^^'^'  Cases,  438.  Tobey  v.  Barber,  5  Johns,  Rep.  68. 
Grttu  brUcdn  Johnson  V.  Weed,  9  Johns,  Rep.  310.) 

w'*^°Md°"h*t  ^'  '^  '^  manifest  that  there  was  no  intention  on  the  part  of 
the  remittance  tHc  plaintiff  to  waive  his  right  to  recover  against  the  defendant 
SStw*  Se  ^ro-  ^^  drawer  of  the  first  bill.  The  second  bill  was  not  drawn  to 
tecUon  affonied  obtain  payment  of  Angove  only,  but  of  the  defendant  also, 
to  the  original  f^g  acceptance  of  the  second  bill,  by  A.  alone,  was  a  dishonor 

transaction,  and  *  '     •'  ' 

as  not  ill^l.  (a)  ' 

An  objection  not  taken  at  the  trial  cannot  be  raised  on  the  argument  of  the  case  at  bar. 

(a)  Vide  iV.  F.  Eqmiable  Ins,  Co,  v.  Langdon,  6  Wenddl,  623. 
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of  (be  bU),  for  it  ws^s  ^oi  accepted  according  to  its  tenor.     ALBiii^Y, 
(Ckittij  on  BUUy  121. 2d  td.)    Giving  time,  oi  taking  security  of   ^"S^*'  ^^^^. 
the  acceptor,  does  npf  disctfarge  the  drawer,  if  he  has  no  etiects  ^""suckl^^ 
in  the  hands  of  th^  drawee,  and  notice  of  non-payment  is  not  v. 

necessary  in  that  case.     (CAt%  on  Bills,  210.     2  Esp.  Rep.       ^'''^^ 
&16,  517.     1  Bos.  if  Pufl.  652.     Hoffman  v.  Smith,  1  Cainesy 
157.)  (a) 

Again ;  the  plaintiff  is  not  bound  by  the  act  of  an  agent  who 
exceeded  his  authority ;  Holy  had  no  authdrity  to  receive  the  ac- 
ceptance of  A.  alone* 

T.  A,  Emmet,  contia.  Holy  was  not  an  agent,  but  a  party 
equally  interested  with  the  plaintiff.    Th^y  were  partners. 

In  Gould  V.  Robson  and  another,  (8  Easfs  JRej7,  576.)  wh^re 
the  holder  of  a  bill,  which  had  been  accepted,  agreed  to  draw  a 
new  bill  on  the  acceptor,  at  a  future  date,  and  to  keep  the  origi- 
nal bill  as  security,  it  was  held  to  be  such  a  giving  of  time  and 
new  credit  to  the  acceptor,  as  discharged  the  endorser,  though 
the  drawer  had  no  effects  in  the  hands  of  tb^  acceptor.  (  Withall 
V.  Masterman,  2  Campb.  N.  P.  579.  Tindflll  v.  Brown,  1 
Term  Rep.  167.    "3  Bro.  C.  C.    1  Chitty  on  Bilk,  212.)  (b) 

•There  is  another  objection  to  the  plaintid''s  recovery.  The  [  *  340  ] 
.  remitting  the  bill  to  Ungland,  during  war,  vf^  illegsd ;  but  aa 
the  effect  of  the  war  on  the  contracts  of  our  citi^sens  has  been 
so  fully  discussed  in  a  case  lately  argued  and  decided,  (c)  it 
is  unnecessary  to  argue  the  question  here.  The  cases  men- 
tioned by  Chitty  (£.  of  N.  17.  27.)  are  exceptions,  and 
recognize  the  genend  rule.  The  plaintiff  had  no  concern  in 
furnishing  the  supplies  to  the  British  packet.  The  bill  was 
drawn  to  place  funds  in  ^England,  and  was  a  distinct  trans- 
action. 

Slosson,  in  reply,  said,  that  as  to  the  suggestion  that  H.  was 
a  party  in  interest,  and  not  an  agent,  the  fact  was  settled  by  the 
finding  of  the  jury. 

As  to  the  second  *point ;  on  the  declaration  of  war,  an  act  of 
Congress  was  passed,  (6  July,  1812.  18  Cong,  1  sess.ch.  129.  s. 
5.)  which  allowed  British  packets  which  had  sailed  before  Sep^ 
tember  to  be  received  into  our  ports.  The  Swiftsure  was  ad- 
mitted into  our  ports,  under  the  act;  She  was  exempted  from 
the  operation  of  war;  and  it  was  lawful  to  furnish  her  with 
supplies,  and  to  receive  payment  for  them.  The  bill  drawn  by 
the  defendant  was  a  good  bill.  It  makes  no  difference  whether 
the  bill  was  remitted  by  the  payees  or  by  the  plaintiff.  The 
objection  applies  equally  to  both.     Unless  the  bill  could  be  ne- 

» 

(a)  Vide  Collot  r,  Hnigh,  3  Camph.  JV.  P.  982.  Wal^eyn  ▼.  Si.  Qiwilin,  1  Bm, 
if  Full.  632.  EngU$h  v.  Darhif,  3  Bas.  ^  PuU.  61.  Bridges  v,  Birry,  3  TawU. 
130*    Baggardt  ▼.  Axmore,  4  fnunt.  7^0. 

ih)  B'shop  ▼.  Rpwe,  3  Af .  ^  Sdw.  302. 

(c)  OriswM  T.  Waddingtonf  anU,  p.  57. 
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ALBANY,    gotiated  by  the  payees,  it  was  of  no  value.    The  payees  could 

,^J|51!!J|^^.^^[^  not  go  to  Englmvd  to  receive  the  nioney  with  their  own  hands. 

SucKLKT      I^  Kensington  v.  Inglis,  (8  East,  273.)  where  an  enemy's  ship 

V.  was  licensed  to  bring  certain  goods  from  the  enemy's  country, 

belonging  to  British  subjects,  the  insurance  of  those  goods  by 

the  owners  in  England  was  held  to  be  legalized^  and  the  in- 

sured  might  maintain  an  action  on  the  policy. 

Yates,  J.,  delivered  the  opinion  of  the  Court.  There  can  be 
no  doubt  but  that  the  law  discharges  the  endorser  of  a  bill  of  ex- 
change, when  the  holder  gives  time  to  the  acceptor  after  it 
has  l^n  dishonored.     (1  Term  Rep.  167.  8£a5r,576.)  but  this 

[  *  34J  J      is  not  such  a  case :  here,  the  bill  having  been  ^dishonored,  and 
notice  duly  given,  Stickley,  the  holder,  draws  for  the  amount  of 
the  first  bill,  with  damages  and  charges,  on  Furse,  the  drawer, 
and  Angove^  the  acceptor  of  that  bill,  jointly,  at  60  days  sight, 
in  favor  of  (Thomas  Holy,  which  was  accepted  by  Angove,  but 
not  by  the  defendant,  Furse.    This  bill  was  afterwards  returned, 
and  never  paid,  so  that  without  adverting  to  a  partnership  be- 
tween them,  on  the  face  of  the  trai^ction,  it  is  evident  that  the 
intention  of  the  plaintiff  was,  that  the  sixty  days  should  be  given 
for  payment,  provided  both  accepted;  and  then  it  could  not 
have  affected  the  plaintiff's  remedy  against  either.     From  the 
knowledge  both  had  of  the  original  transaction,  it  must  be  pre- 
sumed that  they  knew  that  no  greater  or  other  power  or  author- 
ity had  been  conferred  on  HoTvy  the  agent :  his  act,  therefore, 
in  taking  the  acceptance  of  Angave  fuone,  did  not  bind  the 
plaintiff,  and,  consequently,  could  not  discharge  the  liability  of 
Furse,  as  drawer  of  the  original  bill,  on  the  ground  of  an  agree- 
ment for  an  extension  of  time  of  •  payment,  or  the  giving  of  a 
new  credit.     No  such   agreement  had  ever   existed  between 
the  parties.     It  was  evidently  sent  to  Holy  for  collection  only. 
To  discharge  an  endorser,  even,  an  express  agreement  must  be 
shown.     The  case  of  Gould  and  others  v.  Robson  (8  East,  576.) 
is  such  a  case.     There  the  hblder  of  the  bill  had  taken  part 
payment  from  the  acceptor,  and  agreed  to  take  a  new  acceptance 
from  him  for  the  remainder,  payable  at  a  future  date.     The  new 
bill  here  was  drawn  without  any  agreement,  and,  being  for  an 
existing  debt,  could  not  affect  the  original  liability  of  Furse;  for 
it  is  a  settled  rule  of  law>  that  a  bill  shall  not  be  a  discharge  of 
a  precedent  debt,  unless  it  be  so  expressly  agreed  between  the 
parties.     In  Clark  v.  Mendel^  (I  Salk.  124.)  it  is  stated,  that 
if  part  be  received,  it  shall  only  oe  a  discharge  of  the  old  debt 
for  so  much.     And  Lord  Kenyon  (I  Esp.  N.  JP.  Cases,  3  Sted- 
man  v.  Gooch.)  says,  "  that  if,  iq  payment  of  a  debt,  the  creditor 
is  content  to  take  a  bill  or  note,  payable  at  a  future  day,  he 
cannot  legally  commence  an  action  on  the  original  debt  until 
such  bill  or  note  becomes  payable,  or  default  is  made ;  but  if 
such  bill  or  note  is  of  no  value,  as  if,  for  example,  it  be  drawn 

[  *  342  ]      on  a  person  who  has  no  effects  *of  the  drawer  in  hand,  and  who, 
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therefore,  refuses  it,  in  such  case  he  may  consider  it  as  waste 
paper." 

The  plaintiff's  right  of  action,  then,  against  the  drawer,  was 
not  aifected  by  the  second  bill.  But  another  objection  to  the 
▼erdict  has  been  made  on  the  argument— -that  the  remitting  of 
the  bill  to  England,  in  time  of  war,  was  illegal,  and  that  no  ac- 
tion against  the  defendant  could  grow  out  of  such  illegal  act. 

As  to  this  objection,  it  might  oe  observed,  that  it  does  not 
appear  by  the  case,  that  the  illegality  of  remitting  the  bill  was  ad- 
verted to  by  the  defendant's  counsel  at  the  trial,  which  might,  per- 
haps, now  be  deemed  sufficient  to  conclude  the  party ;  but  if  the 
objection  had  been  made,  it  would  have  been  of  no  avml.  The 
act  of  Congress  of  the  6fh  of  Juli/y  1812,  (1  session^  \2th  Cong, 
chap.  129.)  authorizes  vessels  of  this  sort  to  sail  to  the  enemy's 
port,  and,  of  course,  those  who  afford  the  necessary  supplies  to 
the  captain,  for  a  voyage  thus  legalized,  are  exempted  from  the 
controlling  principles  growing  out  of  a  state  of  war,  The  same 
protection  aflTorded  by  law  to  Taylor  and  Netoman,  who  pro- 
cured the  supplies,  must  be  extended  to  Suckley,  and  to  all  those 
having  dealings  of  the  same  description.  The  case  of  Reusing' 
ton  V.  Inglis  and  another  (8  East,  273.)  goes  much  further, 
and  appears  to  me  to  be  conclusive  on  the  subject.  There  a 
license  had  been  given  to  trade  with  an  alien  enemy  for  specie 
and  goods,  to  be  brought  from  the  enemy's  country  in  his  ships, 
into  a  British  colonial  port ;  and  it  was  held,  that  an  insurance 
on  the  enemy's  ship,  as  well  as  on  the  goods  and  specie  put  on 
board,  was  incidentally  legalized ;  and  that  it  was  competent 
for  the  British  agent  of  both  parties,  in  whose  name  the  insur- 
ance was  effected,  to  sue  upon  the  policy  in  time  of  war,  the 
trust  not  contravening  any.  rule  of  law  or  of  public  policy. 
In  this  case,  the  privilege  to  sail  clearly  comprehended  the  right 
of  procuring  and  affording  the  necessary  supplies,  to  eniS^le 
ber  to  prosecute  her  voyage,  for  the  amount  of  which  the  bill 
in  question  was  drawn.  The  plaintiff,  therefore,  on  both 
grounds,  is  entitled  to  judgment  on  the  verdict. 

Judgment  for  the  plaintiff* 
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August,  18T8. 

SMrTH      •SMitH,  ^x  dent.  Roosevelt  and  others,  again^^AV 

Vatt  IhJiiskf.  DurSEN. 

oflUw*'**  t£  THIS  was  an  action  of  ejectment,  for  part  of  lot  No.  GO, 
Nao'York  line,  ui  the  towfl  of  McTitZj  ki  CayuM  countjT.  The  parties  a^eed 
durinj^  the  rev-  upon  a  casc,  containiniT  the  ibllowin^  facte,  for  the  opiiiion  of 

oiuuoaary  war,  ^iT    r>        ^  ®  ® 

died   in  1781   the  Court. 

a«'^"lis*^''r^  Pe^cr  Ebwortk,  an  officer  m  the  New  York  Kne  during  the 
and  personal  revolutionary  war,  and,  as  such,  entitled  to  bounty  land,  made 
fetSr-  ud  **•**  ^^^  published  his  last  will  and  testament,  dated  may  2d,  1781, 
17U0,  a  patenl  by  which  hc  devised  all  his  real  and  personnl  estate,  whatsoever, 
Ihe'ieltotor  fo°  ^'  whcresocver,  to  his  father,  IHlliam  Elsworth,  whom  he  au- 
a  military  lot  j  thofizcd  and  directed  to  sell  his  real  estate,  and  appointed  him 
death  *^f'  the  ^^^  ^^'®  executor.  P.  Elsvjorth  died  in  the  r>ame  year,  without 
ikther,  the  only  lawful  issue,  leaving  his  father,  fV.  Elsworfh^  and  a  brother, 
tesiator  i^^isiT  ^*^^P**'"*  JEIsworth.  Lcttcrs  patent,  bearing  date  tlie  7th  of 
entered'  upon  Juli/y  1790,  Were  afterwards  issued  to  Peter  Elstvorth,  for  a 
i^i^'^co^/jd  ^^'^^7  ^^9  which,  by  deed  bearing  date  the  IHh  of  October, 
pan  of  Ifto^.,  1794,  fV.  Elsworth  conveyed  to  Christopher  Tappetiy  in  fee, 

tSf*"defi^aS  ^^^^  ^y  ^^^^  ^^  ^^  ^""^  ^^  October,  1794,  conveyed  the  same 
claimed,  it  was  to  ComeKus  C  Roosevelt.  Roosevdt  died  on  the  10th  of  Feb- 
uiie'io  the  tot  ^^Hfy  1814,'havinff  devised  the  lot  to  Eliza  Evertson  ^nd  Sarah 
was  vested  Ui  Roosevelt,  two  of  £e  plaintiff's  lessors,  his  heirs  at  law.  IVil- 
Sc  tiS^of  h*i  ^^^^  Elsworth,  the  father  of  the  patentee,  died  in  October,  1799, 
deaUi,and  that  and  after  his  death,  in  1611,  Theophilus  Elsworth,  the  brother, 
IT-  '"hai'his^fa^  ^'^^^^^^  ^"^^  possession  of  the  lot,  tiis  being  the  first  actual  pos- 
thcrwasentiUed  scssion,  and  died  in  possession,  except  of  200  acres,  the  prem- 
dcii8cc*Md^**  ^®^®  ^^  question,  having,  in  May,  1806,  conveyed  them  to 
the  heir  of  his  Yeomans,  who,  in  1814,  conveyed  the  same  to  Comby  who,  by  deed 
son,  and  haviiigr  bearing  date  the  2Sth  of  Avsrust,  1815,  conveyed  the  same  to 

coiiviiveo  it   in  ^^  o        *  •  * 

17U4,  the  lessors  the  defendant.  The  defendant  entered  into  possession,  arid 
who*"  cWmS  co'^^i'^u^d  in  possession  until  after  the  bringing  of  this  suit. 

under  that  eon- 

cni'iderr'to'^rS^  ^'l^"'  *^'  ^*^®  plaintiff,  contended,  that  the  lands  claimed, 
rover  it  in  an  upoii  the  death  of  Peter  Elsworth,  vested  in  his  father,  either 
I  *  344  ]  *as  devisee,  or  heir  at  law.  He  cited  Powell  on  Devises,  236. 
meiu"  ^''^^^w  ^  ^'  ^'  ^'  313.  sess.  36.  ch.  80.  s.  7.  sess.  29.  ch.  83.  s.  8. 
the  defendant,  Wcbster^s  Ed,  vol.  3.  399.  Jackson  v.  Phelps,  3  -Caines,  62. 
claim  M-  under  Jackson  v.  Winslow,  2  Johns.  Rep.  80. 

tm;  roiiveyance  '  ■* 

from  ih'>  testa-  , 

'*"^\  'liev^J'  of  Sudamy  contra,  insisted,  that  the  lots  in  question  did  not  pass 
laiid  held  ad-  by  the  will  of  P.  E.  in  1781,  as  his  right  to  the  land  rested  qn 
verseiv  to  the  ^he  resolutious  ouly  of  the  legislature.    The  act  of  1790  refers 

devisor  18  void:         ,  1.11.  ,    .    ®    .  ,--/^r»  it.  t»  ,«r/-%A 

but  it  descends  ouly  to  cascs  of  soldicrs  dying  since  1783 ;  and  the  act  of  1783 
!o  his  heir,  (a)    gjy^g  ^j^^  seisin  at  the  time  of  the  death.    But  to  render  the  will 
valid,  there  must  have  been  a  seisin  at  the  time  of  the  devise. 


(a)  Vide  Varriek  ▼.  Jar/bmi,  S  WemUlPs  Rep.  1G6.   S.  C. 
▼.  -Lion,  t  Cowen,  333.    Jacktom  ▼.  Warit^,  1  Peter^t  Rtp,  570. 


l^Cow.  Rep,  S38.    WUk§» 
n,  Z  Uowen,  933.    JadUom  ▼.  fVaruuTi  1  Pdet^9  Rep, 
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Again ;  the  act  of  1790  does  not  affect  this  case,  because     albawt, 
P.  JB.  died  before  17a3,  and  the  act  of  1803  does  not  affect  the  ,^^;;5I^J:i^ 
title  of  his  brother,  Theophilus^  because  his  iather  died  in  1799.       sm-ni 

T.  E,  took  the  land  on  1he  death  of  JP.  £.,  as  heir  to  his  de-  „_  ^ 
ceased  brother.  There  were  no  intermediate  heirs,  and  the  act 
of  1803  has  no  effect  on  the  case,  as  the  father  died  in  1799. 
T.  £.  has  always,  been  the  heir  at  kw  of  the  deceased  soldier. 
Why  then  refer  the  seisin  back,  in  order  to  change  the  descent? 
This  case  is  different  from  any  that  has  yet  been  presented  to 
this  Court,  relative  to  the  rights  of  deceased  soldiers.  The  case 
of  Jackson^  ex  dem.  Austin  and  others^  v.  HowCy  (\4  Johns. 
Rep.  405^  is  the  only  one  that  has  any  bearing  on  ttie  present 
case.  All  the  other  cases  are  very  distinguishable  from  it.  The 
Court  will  always  favor  the  heir  at  law,  and  there  was  no  period 
of  time  from  the  death  of  the  soldier,  that  his  brother,  T.  JE., 
was  not  his  heir. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  It  is 
scarcely  necessary,  after  so  many  decisions  upon  the  points 
arising  in  this  case,  to  do  more  than  briefly  state  the  facts,  and 
refer  to  the  cases  decided. 

Peter  E'sworth,  the  patentee  of  the  lot,  of  which  the  premises 
in  question  are  a  part,  was  an  officer,  in  the  revolutionary  war,  in 
•  the  line  of  this  state,  and  as  such  entitled  to  a  grant  of  bounty 
lands :  the  patent  to  him  was  a  fulfilment,  on  the  part  of  the 
state,  of  the  engagement  to  give  the  lands.  *He  died  in  May^JulQ  1 ,  [  •  345  j 
andty  his  will  duly  executed,  he  devised  to  his  father,  WilUam 
Elsworth,  aD  his  real  and  personal  estate  whatsoever,  and  where- 
soever,  and  constituted  his  father  executor.  The  will  authorized 
the  executor  to  sell  and  convey  the  real  estate.  The  plaintiff  ^s 
title  is  derived  under  a  sale  by  the  executor,  and  no  objection  is 
made  to  the  plaintiff's  title,  if  ffilUam  Elsworth  became  seised 
of  the  lot,  either  under  the  will,  or  as  heir  to  the  patentee. 

Peter  Elsworth  died  without  issue,  leaving  his  father  and  a 
brother,  Theopkilus :  the  defendant  has  deduced  a  regular  title 
under  him,  if  he  was  seised  as  heir  of  the  patentee. 

In  the  case  of  Jackson  v.  Howe,  (14  Johns.  Bep.  406.) 
Jackson  v.  Phelps,  (3  Caines,  62.)  and  Jackson  v.  IVinslow,  (2 
Johns.  Rep.  80.)  this  Court  decided,  that  by  the  act  of  the  5th 
of  April,  1803,  the  titles  to  the  military  bounty  lots  were  vested 
in  the  officers  and  soldiers,  at  the  time  of  their  respective  deaths, 
without  reference  to  the  period  of  issuing  the  letters  patent. 

It  follows,  then,  that  Peter  Elsvforih  was  seised  of  the  lot 
when  he  died,  and  might  devise  it.  But  the  act  regulating  de- 
scents, adopted  by  the  act  of  the  5th  of  -^pri/^l  803,  in  refer-, 
ence  to  these  lands,  would  also  vest  the  lot  in  William  EUworth, 
as  heir  to  his  son,  the  patentee ;  for  the  lot  was  not  held  by  bona 
fide  purchasers  or  devisees  under  ThtafAUia,  on  the  dth  of 
Jfyrii,  1808. 

The  lessors  of  the  plaintiff,  jEKza  Enertson  and  SaroJi  Roase* 

an 
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ALBANY,  veil,  are  the  devisees,  and  ako  the  heirs  at.  law  of  Cornelius  C 

Augasi,  J818.  J^Qoscvelt,     Thc  adverse  possession  at  the  time  of  his  devising^ 

Jackson  though  it  invalidates  the  devise,  does  not  prevent  the  descent. 

V. 

^***"-  Judgment  for  the  plaintiff. 


[  •346  ]       *Jackson,  ex  dem.  Elizabeth  Hunt,  against  Ferris. 

di^ted*uS??ii  THIS  was  an  action  of  ejectment  for  land  in  the  town  of 
case  of 'a  defi-  Flushing,  in  the  county  of  (lueens.    The  cause  was  tried  before 

*''''iS^nai  wtati'  ^^'  ^'  ^°^  -^^**'  ^^  ^^^  Queen's  circuit,  in  JunCy  1817. 

mine  of  his  real      The  plaintiff's  Icssor  Claimed  the  premises  as  the  only  child 

sold  for'tho'**  ^'  *^^  'l^''  ^^  '^^  ^^  Gilbert  Field,  who  died  in  possession,  about 
mcnt  of  ills  26  years  before  the  trial.  After  the  death  of  her  father,  she 
dcbjs-  he  then  naarricd   Thomas  Hunt,  who  died  in  1812.      The  defendant 

devised  his  real      ..,  ■  ',  ^.i  -i*.!- 

and  personal  claimed  as  purchaser  under  a  power  of  sale  contained  m  the 
w'fc*  for""  life*  ^^*'  ^^  Gilbert  Field,  executed  the  20th  of  February,  1788,  and 
and  appointed  the  material  parts  of  which  are  as  follows : — 
^'^'rsT^S^ «-  "  ^"  ^^^  ^^^  place,  I  will  and  order  that  all  my  just  debts 
ecutors.  '  *  and  funeral  charges  be  paid  by  my  executors,  hereinafter  named, 
'^^^  j*l^T  out  of  my  personal  estate.     If  there  should  not  be  enough  of 

alone  undertook  i^t'iiii  <•  i  i_. 

the  execution  of  my  pcrsonal  estate,  I  will  and  order  some  of  my  real  estate  to  be 

testator  ^avi!r  ^^'^'  '^^  *^  P^^  ^^  debts  Item.  I  give  and  bequeath  unto  my 
d.s|)osed  of  an  wife,  Hannah,  the  use  of  all  my  estate,  both  real  and  personal, 
Ko  rtv^in^hhi  ^^^^^  ^^^  payment  of  the  debts  as  aforesaid,  during  her  natural 
lifetime>nddv.  life  ;  and,  after  her  decease,  I  give  and  bequeath  all  my  estate, 
Mccmrix^^soM  ^^^  ^^^'  ^^^  personal,  unto  my  daughter,  Elizabeth  Field,  her 
and   conveyed  heirs  and  assigns,  forever,"  (tc.     The  testator  appointed  his 

State*-  ^Hdd  ^^''^  ^^^  *^^^^^  Farrin^tou  his  executors ;  but  the  former  only 
that  the  power  Undertook  the  execution  of  the  will,  and  on  the  19lh  of  July, 
Tmld^ythe^ex'  1^^>  Conveyed  the  premises  to  John  Fowler,  through  whom 
«cutrix    alone,  the  defendant  claims. 

^")  The  testator,  before  his  death,  gave  all  his  personal  property 

to  his  daughter,  who  took  away  almost  the  whole  of  it  when  she 
married,  leaving  only  some  trifling  articles  with  the  widow. 
The  testator,  at  the  time  of  his  death,  owed  some  debts,  though 
it  does  not  appear  to  what  amount :  there  were,  however,  fiis 
physician's  bill,  and  some  other  small  debts  due  from  him,  for 
.  the  payment  of  which,  with  his  funeral  expenses,  the  premises 
[  •  347  ]  in  question  were  sold.  *The  testator  also  owned  another  lot 
in  Flushing,  which  had  since  been  sold  by  the  lessor  of  the 
plaintiff. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court,  on  a  case  in  which  the  above  facts  were  stated. 

Burr,  for  the  plaintiff,  contended,  that  the  power  to  sell  was 
a  naked  power ;  or,  at  most,  a  power  to  sell  on  a  certain  con- 
fa)  Vide  J€u:k9tm  v.  Given,  16  Jofim  Rep,  \€7 
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lingency,  before  the  happening  of  which  the  executors  could  ALB/.N  , 
not  exercise  the  power.  It  should  have  been  made  clearly  to  August^^s 
appear,  that  there  was  a  deficiency  of  personal  assets,  and  that 
it  was  necessary  to  sell  some  part  of  the  real  estate,  before  the 
widow  undertook  to  sell.  The  existence  of  debts,  and  the  in- 
sufficiency of  the  personal  assets,  was  a  condition  precedent ; 
and,  unless  proved,  ther^  was  no  authority  to  sell.  It  belongs  to 
the  purchaser  to  ascertain  the  fact  at  his  peril.  {Dike  v.  RickSf 
Cro.  Car.  335.  Culpepper  v.  Aston,  2  Chan.  Cas.  221.  223. 
Sugden,  L.  of  Vend.  343,  344.     1  Caines^s  Cas.  in  Errors  15.) 

Brinckerhoffy  contra,  said,  that  the. subject  of  the  execution 
of  a  power  given  to  executors  to  sell  under  a  will,  had  lately 
been  so  fully  discussed  in  the  Court  for  the  Correction  of  Errors, 
that  it  was  unnecessary  to  repeat  the  arguments,  or  to  examine 
the  cases  which  had  been  cited.  They  were  all  to  be  found  in 
the  report  of  the  case  of  l^raTt^/tnv.  Osgood,  (2  Johns*  Chan.  Rep. 
1  S.  C.  in  Eiror,  14  Johns.  Rep.  527.  560.)  He  contended, 
that  it  was  a  power  coupled  with  an  interest,  and  was  well  exe- 
cuted by  the  widow  of  the  testator,  as  sole  acting  executrix. 
{Powel  on  Devises,  301.  Caines^s  Cas.  in  Error,  15.  Co,  Litt. 
113.  fl.  181.  b.  236.  a.  292.  a.  2  Ch.  Cas.  115.  220.223.  2 
Vem.  302.   568.       2    Ves.   590.      Powel  on  Devises,  291.  | 

294.310.) 

Yates,  J.,  delivered  the  opinion  of  the  Court.  The  princi- 
ples which  governed  the  decision  of  Franklin  v.  Osgood,  in  the 
Court  for  the  Correction  of  Errors,  (14  Johns.  Rep,  527.)  and  of 
Jackson  v.  Burtis,  in  this  Court,  (Id.  391.)  are  Applicable  to,  f  *  348  J 
and  fully  decide,  the  present  case.  The  case  of  Lessee  of  Ze- 
back  v.  Smith,  (3  Binney,  69.)  is  also  in  point. 

The  testator,  in  the  case  before  us,  gives  the.  power  to  sell  to 
his  executors  without  naming  them,  which  shows  that  the  au- 
thority intended  to  be  given  was  virtutc  ofidi,  and  it  being  a 
power  to  sell  for  the  purpose  of  paying  debts,  the  exercise  of  it 
was  necessary  to  effectuate  his  intention.  (Pow.  Dtv.  297. 
307.  Cro.  Car.  382.  Cro.  Eliz.  26.)  Besides,  it  is  a  power 
coupled  with  an  interest.  The  wife,  by  the  will,  has  a  life  es- 
tate in  the  premises.  In  short,  the  power  contains  all  the 
requisites  to  show  that  it  must  have  survived,  and  that  it  could 
not  have  been  exercised  by  any  person  not  an  executor.  The 
widow  at  the  time  of  sale  was  the  sole  acting  executrix ;  and  by 
the  statute,  (21  Hen.  VIII.  ch.  4.  sess.  10.  ch.  47.  s.  10.  3d  of 
March,  1787.  1  Greenl.  ed.  Laws,  389,  1  N.  R.  L.s.W.  p. 
364.  367.)  (a)  where  any  of  the  executors  renounce  or  refuse 
to  act,  the  rest  mav  execute  the  power.  There  can,  therefore, 
be  no  doubt  that  the  executrix,  who  alone  qualified,  had  a  right 
to  dispose  of  the  property,  and  the  indebtedness,  to  authorize 
the  disposition  of  it,  sufficiently  appears.    The  testimony  clearly 

(a)  2  R,  8, 109. 
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ALBAirr,    8how8  that  the  testator,  before  hit  decease,  gave  all  his  personal 

August,  1818.  property  to  his  daughter;  and  that  he  was  considerably  indebted, 

"^ll^^^l^^^^  at  least  for  his  physician's  bill,  and  other  small  debts,  with  his 

▼.  funeral  expenses.    This  is  enough  ;  and  the  property  having 

HswsTT.     lieet^  gold  for  its  full  value,  at  the  time,  there  is  nothing  to  affect 

or  invalidate  the  sale  made  by  the  executrix.    The  defendant 

is,  therefore,  entitled  to  judgment       * 

Judgment  for  the  defendant. 


[•349]  •  *M'DoNALD  against  Hewett. 

Jr^7'^*  THIS  was'an  action  of  trover  for  a  quantity  of  timber.  The 
•onw  act  re^  cause  was  tried  before  his  honor  the  chief  justice,  at  the  Alhan^ 
Ay£.^.  cirtniit,  in  October,  1817. 

dor  before  de-  The  plaintiff  produced  in  evidence  the  following  writing  or 
^JI^^'^L^'Z  bin  of  sale :— «  AiUtaater,  March  16, 1816.  fViaiam  M ' Donald 
▼est  in  the  ▼«!-  bouffht  of  Johti  JVetbofi,  junior,  100  sticks  timber,  consisting 
o^'al^t^]&  partly  of  oak,  pine,  hemlock,  and  elm,  Iving  on  the  east  side  of 
of  the  vendor.  Htulson  river,  in  the  town  of  Eoiton,  frashington  county ;  also 
^"Vbe  plaintiff  ^^  sticks  timber,  consisting  of  oak  and  pine,  lying  on  the  bank 
and  A.  entered  of  HtutiOH  rivcr,  in  the  town  of  Stitttcoter.  The  sttd  William 
meai/w\ueS!SiA'  McDonald  is  to  pay  for  the  same  at  the  measurement  in  the 
led  '  Uiat  the  city  of  New-York,  when  the  said  timber  is  delivered  and  in- 
Cou^bt^of  A^  spected;  and,  also,  is  to  pay  the  fair  market  price  in  the  city  of 
certain  quantity  JVcw- YofA:,  whcn  delivered.    The  said  John  NeiUon  has  con- 

^^'piafntiffwlu  ^^c^^>  <^^  clo^  agree  to  deliver  the  same  on  or  before  the 
to  pay  for  at  the  first  July  ucxt ;  and,  also,  the  said  John  JVet bon,  jun.,  agrees  that 
the  dt7<?  A^*!  ^^  ftinount  of  the  said  timber  shall  be  endorsed  on  his  notes,  which 
York,  when  it  the  Said  fVilliam  AFDonM  holds  against  him,'*  (describing 
Md  inl^uli?!  them,)  "  and  if  the  said  timber  amounts  to  any  thing  more  than  the 
and  ai4o  to  pay  said  uotes,  the  Said  William  McDonald  is  to  pay  the  overplus  to 
fric^i'n^Jv^!  the  said  John  Neil$on,jun."  The  defendant  was  employed  by 
York,  when  it  Neilson  t6  take  the  timber  to  New-  YorJc,  and  on  his  arrival 
SrpiifnUff  dii  *«re,  it  was  demanded  of  him  by  the  plaintiff,  but  he  refused 
agreed,  that  the  to  deliver  it,  and  left  it  with  the  mther  of  the  plaintiff,  who  sold 
ZZ'  loSd  it  on  the  plaintiff's  account. 

»v»  enfiorsed  on  The  defendant,  during  the  course  of  the  trial,  moved  for  a 
M'Ta^^nstiir,  nonsuit,  on  the  ground  that  there  had  not  been  such  a  sale  to 
and  if  Tt  exceed'.'  the  plaintiff  as  would  enable  him  to  maintain  this  action;  and 

ed  the  amount  ' 

of  the  notes,  the 

plaintifl*  should  pay  the  balance  to  A. :  it  was  held,  that  Ihii  an^reement  was  executoir,  and  did  not  vest  Um 

property  in  the  timber  in  the  plaintiff,  who,  therefore,  eoold  not  maintain  an  action  of  trover  afainst  a  tAird 

petiion  for  the  conversion  of  it 

(a]  Vide  RM$M€ll  T.  fOeottr  S  Wfrnittft  R^.  119.  Ouiwaier  v.  Dodge,  7  Co».  RijK  85.  Jtmin^fS 
V.  Webster,  aULtSO,  MUpelyey.  Maekie,6  llnd,i50.  Banu  v.  Graham,  4  Ibid.  451  WardT.Sham, 
7  JVendeU,  404.  ' 
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atterwardsy  on  the  ground,  that  the  action  could  not  be  main-  Albany, 

tained  against  the  defendant,  he  being  only  tlie  servant  and  ^^^^}^*^ 

agent  of  Neiboriy  and  that,  in  fact,  there  was  no  conversion  by  ifdohald 

the  defendanf ;  but  the  judge,  in  both  instances,  ^denied  the  ▼• 

motion,  and  a  verdict  was  found  for  the  plaintiff,  subject  to  the  ^Vo^  i 

opinion  of  the  Court  L    ^^^i 

Huntin^on,  for  the  jriJaintiff.  As  between  the  plaintiff  and 
Neils^n,  tnero  ivas  such  a  contract  of  sale  and  transfer  of  the 
property  in  the  timber,  as  would  enable  the  plaintiff  to  maintain 
trover.  There  is  a  bill  of  sale,  importing  a  consideration,  and 
a  sttflicient  memorandum  in  writing  within  the  statute  of  frauds. 
The  agreement  shows  that  a  sale  has  been  made.  (Bac.  Abr. 
BUls  of  Sale.  Shep.  Touchst.  224.  1  Qmyn's  iHg.  411. 
Agreement.  (A.  2.)  2  Cam.  Dig.  138.  Biens.  (D.  3*3  1*  Bl. 
Cam.  443.  2  Comyn  an  Contracts,  210.  7  East,  571.  BaU.  iV. 
P.  35l  2  Sdimd.  47.  n.  b.) 

The  next  question  is,  whether  trover  will  not  lie  against  the 
defendant,  under  the  circumstances  of  the  case.  The  defend* 
ant  knew  that  the  plaintiff  had  purchased  the  timber  of  jVet&on. 
AU  peraons  who  direct  or  assbt  in  committing  a  trespass,  or  in 
(he  conversion  of  personal  property,  are  in  general  liable  m 
principals  though  not  benefited  by  the  act.  (1  Chiity,  PL  67. 
2  Saund.  47.  i.  BuU  N.  JP.  41.  6  Term  Rep.  300.  1  Bos.  tf 
Putt.  369.  2  Esp.  N.  P.  Cans,  553.  Bac.  Abr.  Trover  (JB.)  2 
Sound.  47.  e.  /.  2  Sir.  813.  Thorp  v.  Burlk^,  1 1  Johns.  PUp. 
285.    Bristol  v.  Burt,  7  Johnt.  lUp.  254.  Jnurray  v.  Burling,  ^ 

10  Johns.  Rep.  172.  175.) 

In  Perhim  v.  Smith,  (1  WUs.  Rm.  328.)  k  was  held,  that 
trover  lies  against  a  servant  who  disposes  of  the. property  of 
another  to  his  inaster's  use.  (S.^P.  Stephms  and  others  v.  El- 
wal,  4  Maule  and  Selw.  269.) 

T.  Sedgvnek,  contra.  The  only  question  is,  frhether  the 
property  wis  transferred  to  the  plaintiff.  It  is  an  agreement 
containing  mutual  stipulations  and  conditions,  not  an  abso- 
lute bill  of  aale.  The  agreement  is  signed  by  both  parties, 
which  is  not  the  case  in  an  ordinary  biD'  of  sale.  The  price  was 
to  be  paid  at  a  future  day.  This  was  an  executory  contract.  In 
De  Fomdear  v.  Shottenkirk^  (3  Johns.  Rep.  170.)  where  there 
was  an  agreement  for  the  sde  of  a  slave,  and  the  defendant  was 
to  take  him  on  trial,  and  while  with  the  defendant,  the  slave  ran 
away,  it  was  held  that  the  defendant  was  not  liable  for  the  loss, 
it  not  being  an  absolute  ^ale. 

*Again  ;  a  servant  is  not  liable  in  trover :  he  is  not  bound  [  *  351  j 
to  decide  on  the  right  of  ownership,  on  the  property  being 
claimed  or  demanded  by  a  stranger.  A  demand  and  refusal  are 
only  evidence  of  a  conversibn.  There  was  no  actual  conversion 
in  this  place.  (BuU.  N.  P.  47.)  A  servant  is  not  answerable  for 
negligence,  but  his  principal  only.     (Lane  v.  Cotton,  12  Mod. 
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AIAANT,  488.  15  Vin.  Ahr.  316.  Master  and  Servant  (G.)  1  BoU.  Btp. 

^^^fl^J;^^  78.)  Perkint  v.  Smith  is  very  distinguishable  from  the  present 

M'DoiTALD  ^^^^'    ^^^  defendant  there  was  a  tort-feasor.    The  bankrupt 

V.  had  no  right  to  deliver  the  goods  to  him ;  and  his  seUing  them 

Hewitt,  f^^  j^jg  master's  use,  was  a  tortious  act 

Spencer,  J^  delivered  the  opinion  of  the  Court.  The  only 
point  is,  whether  the  plaintiff  was  thet>wner  of  the  timber  for 
which  the  suit  is  brought.  In  construing  the  agreement,  we 
must  look  at  all  its  provisions.  The  contract  was  executory,  not 
executed,  and  the  property  did  not  pass. 

The  agreement,  to  be  sure,  says,  that  the  plaintiff  bought  of 
the  defendant  the  timber  lying  in  Washington  and  Saratoga 
counties ;  but  how  ?  The  plaintiff  was  to  pay  for  tKe  same  at 
the  measurement  in  Neto^lorJc,  when  it,  was  delivered  and  in- 
spected, and  at  a  fair  market  price,  when  delivered.  Neilson 
contracted  to  deliver  it  by  a  particular  day,  and  the  amount 
was  to  be  endorsed  on  notes  which  McDonald  held ;  and  if  the 
timber  amounted  to  more  than  the  notes,  the  residue  was  to  be 
paid  for. 

The  distinction  between  executory  and  executed  contracts  is 
meM  defined ;  the  forftier  conveys  a  chose  in  action,  the  latter  a 
chose  m  possession.  In  2  BL  Com,  443.  1  Cam.  on  Con,  3.  3 
Johns.  R&p.  388.  424.  3  Johns,  Rep.  4A.  5  Johns.  Rep.  74.  10 
Johns.  Rep.  336,  this  distinction  is  stated  and  illustrated.  The 
.  usual  and  decisive  test,  in  cases  of  this  kind,  is  to  consider  at 

whose  risk  the  subject  of  the  contract  was ;  and  certainly  this 
timber  was  at  the  risk  of  Neilson.  He  was  to  transport  it  to 
New-Yorlc:  it  was  not  to  be  delivered  until  inspected;  and 
Neilson  had  the  ri^ht  to  withhold  a  delivery  until  the  amount 
was  endorsed  on  his  notes ;  and  if  the  fair  v^lue,  which  was  yet 
to  be  ascertained,  exceeded  the  notes,  Neilson  had  a  right  to 
\  *  3$2  ]  insist  on  payment  before  he  parted  *with  his  timber,  for,  by  the 
contract,  these  were  dependent  and  simultaneous  acts. 

The  case  of  Busk  and  another  v.  Davis  and  another,  (8  Maule 
and  Selwyn,  397.^  and  Shiply  v.  Davis,  (5  Taunt.  Rep.  621.) 
are  full  to  the  point,  that  if  any  act  remuns  to  be  done  by  the 
vendor  before  delivery,  the  property  doe«  not  pass. 

Jvdgment  for  the  defendant 
27G 
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ALBANY, 

August,  1818. 

CoLQUHouN  and  others  against  New- York  Firemen   col<iuhoon. 

Insurance  Company.  n  y  plkKJiiKi. 

Iifs.  Com. 

THIS  was  an  action  of  assumpsit  on  a  policy  of  insurance  Where  au  in- 
on  1,000  barrels  of  flour,  valued  at  the  sum  insured,  which  was  J^^  <jj*j*^' 
12,766  dollars,  from  Petersburgh  to  Norfolk,  on  board  of  crafts  Uie  ute  wu 
or  vessels ;  and  at  and  irom  Norfolk  to  Lisbon,  on  board  the  B^Umn,  ^'^'on 
ship  Dcbby  and  Eliza.  The  policy  was  dated  the  8th  of  jPei-  goodnfrom  Nor- 
runry,  1813,  and  oontained  a  warranty,  that  the  vessel  should  -^  ^Sj^^y 
have  a  genuine  British  license  on  board ;  and  that  the  cargo  contaiued  a 
should  be  in  conformity  to  the  license.  The  cause  was  tried  JJ"""*^  vessjll 
before  Mr.  J.  Spencer,  bX.  the  JVeu^- Fori  sittings,  in  April,  1817.  »hoaW  have  a 

The  vessel  set  sail  on  the  voyage  intended,  on  the  5th  of  Ki'Sn^^ni! 
March,  1813,  and  proceeded  as  far  as  Hampton  Roads,  when  and  ihe  vchsci 
the  master,  understanding  that  the  Chesapeake  was  blockaded  ^^  JjJcf;  ^"jl 
by  a  British  squadron,  put  back,  and  the  voyage  was  discon-  c«iu8  ou  board 
tinned ;  and  on  the  15th  b{  March  the  plaintiffs  abandoned.  It  uSo^^uJ^he^ 
was  proved  that  the  vessel  had  a  genuine  British  license  on  }i>at  as  the  lak- 
board  at  the  time  she  sailed,  and  until- her  return.  Jl*,^  was^'un- 

A  verdict  was  taken  for  the  plaintiffs,  by  consent,  subject  to  lawful,  and  sub- 
the  opinion  of  the  Court,  on  a  case  in  which  the  above  facts  i^uo^orfeituS; 
were  stated.  n»e  .policy  was 

T.  A,  ]&nmet,  for  the  plaintiff. 

m 

Wells  and  S.  Jones,  jun.,  for  the  defendants. 

*The  counsel  declined  arguing  the- case,  as  the  question  had      [  *  353  ] 
been  before  raised  and  discussed,  but  submitted  it  to  the  con- 
sideration of  the  Court  on  the  facts  of  the  case. 

Spencer,  J.,  delivered  the  opinion  of  Court.  Whether  the 
defence  urged  ought  to  have  been  set  up,  was  a  question  for 
the  consideration  of  the  defendants  only :  we  are  called  upon 
to  pronounce  the  law  of  the  case,  without  regard  to  honorary 
considerations. 

The  objection  is,  that  the  voyage  was  illegal ;  and  if  it  be  so, 
there  is  an  end  of  the  question ;  for  any  contract  founded  upon 
an  illegal  voyage,  partakes  of  the  character  of  that  voyage,  and 
stands  or  falls  with  it. 

The  Court  do  not  propose,  upon  a  case  submitted  by  the  par- 
ties without  argument,  to  go  into  much  discussion.  By  refer- 
ence to  the  cases  of  the  Julia,  (8  Cranch,  189.)  the  Aurora,  (8 
Cranch,  219.)  the  Hiram,  (1  Wheaton,  440.)  and  the  Ariadne, 
(2  Uluaton,  147.^  it  will  abundantly  appear,  that  the  Supreme 
Court  of  4he  IJmt^  States  have  repeatedly  decided,  that  the 

(a)  Craig  ▼.  UnUed  SUUes  Tm.  Co,  t  Pd,  C  C  R.  410.  Tlte  Caledonian,  4  Wheai. 
100.  PaOon  i\  NichoUon,  3  Wheat.  S04. 
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mere  sailing  under  an  enemy's  license,  without  regard  to 
the  object  of  the  voyage,  or  the  port  of  destination,  consti- 
tuted, of  itself,  an  act  of  illegality  which  subjected  the  ship 
and  cargo  to  confiscation;  that  it  was  an  attempt  by  one 
individual  of  a  belligerent  country  to  clothe  himself  with  a 
neutral  character,  by  the  license  of  the  other  belligerent,  and 
thus  to  separate  himself  from  the  common  ^aracter  of  his 
own  country. 

This  doctrine  we  consider  sound,  and  not  only  warranted,  but 
required,  by  the  duty  of  allegiance  which  every  citizen  owes  to 
his  country.  The  converse  of  the  proposition  hid  down  cannot 
be  endured  for  an  instant.  It  would  go  the  whole  length  of 
justifying  a  citizen  of  one  of  the  belligerents  in  hplding  a  cor- 
respondence with  the  enemy,  and  in  lending  himself  to  them  in 
furtherance  of  their  views,  in  direct  hostility  to  the  views  and 
interests  of  his  own  government.  In  short,  it  would  open  the 
door  to  the  most  treasonable  correspondence  with,  and  aid  to, 
the  enemy. 

Were  it  necessary  to  show,  that,  in  this  case,  the  shipment 
was  to  promote  the  views  and  subserve  the  interests  of  the 
enemy,  the  license  under  which  the  vessel  sailed  affords 
*the  most  incontestable  evidence  of  the  fact.  The  Court 
forbeaf  going  into  the  evidence,  as  they  do  not  found  their 
opinion  on  the  fact,  that  the  voyage  was  undertaken  to  sup- 
ply the  enemy,  but  on  the  broad  ground,  that  the  enemy's 
license,  per  se,  was  a  cause  of  forfeiture 

Judgment  for  the  defendants. 


A  motioD  for 
a  new  trial  will 
not  be  beard 
after  a  judg^ 
meat  has  been 
regularly  per- 
fected; although 
it  be  on  toe 
eroand  of  twv- 
dence  newlydis- 
covered  since 
the  judgment. 


Jackson,  ex  dem.  Colden  and  others,  against  Chace. 

MOTION  to  set  aside  the  judgment,  and  the  subsequent 
proceedings,  and  for<  a  new  trial,  on  the  ground  of  newly- 
discovered  evidence.  From  the  affidavits  which  were  read, 
it  appeared,  that  the  suit  was  commenced  in  1807,  and,  after 
a  tnal  and  verdict  for  the  plaintiff,  judgment  was  entered  for 
the  plaintiff,  in  October  term,  1816,  there  being  no  order  to 
stav  proceedings ;  but  no  execution  was  issued  until  some  time  in 
Jti/y,  last  past. 

That  the  new  evidence,  which,  it  was  contended,  would  clearly 
show  a  title  (o  the  premises  out  of  the  lessors  of  the  plaintiff, 
was  not  known  or  discovered  by  the  defendant  until  the  27th 
of  April,  last  past. 

Wt$ionj  for  the  defendant,  said,  that,  under  th%  particular 
circumstances  of  the  case,  the* motion  ought  to  be  heard. 
In  Case  v.  Shepherd,  (1  Johns.  Cases,  245.)  the  Court  allowed 
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the  motion  to  be  made  after  judgment  had  been  perfected,  on     ALBANY, 
the  ground  of  a  misconstruction  of  the  rule  of  practice  hj  the  /jj^lfji?^ 
defendant's  attorney.    In  Birt  v.  Barlow^  (Doug.   170.)  the      b„„„ 
Court  of  K.  B.  allowed  the  motion  to  be  made,  alter  the  four      .    v. 
days  had  expired,  under  the  special  circumstances,     (fiac.  Abr.      'Ssith. 
Trials  L,  1.)     In  Loft's  Rep&rtSy  (160.)  it  is  said,  thatitis  never 
too  late  to  move  fq^  a  new  trial  on  a  new  discovery ;  which  will   ' 
take  it  out  of  the  general  rule  of  four  days,  if  you  apply  in  due 
time  after  the  discovery  made. 

*MitchiU  and  Van  VedUen^  contra  [ «  355  ] 

Per  Curiam,  A  motion  for  a  new  trial  must  be  widiin  the 
first  Your  days  of  the  term,  and  before  judgment  is  perfected, 
unless  an  order  to  stay  proceedings  on  the  verdict  has  been  ob- 
tained, which  operates  as  an  enWgssment  of  the  rule  of  fi^ur 
days.  In  no  case  has  a  motion  for  a  new  trial  been  heard,  after 
a  judgment  >has  been  regularly  perfected.  The  case  of  Shepherd 
arose  soon  after  the  present  rules  and  orders  of  the  Court  were 
made ;  and  the  Court,  under  the  particular  circumstances  of  the 
case,  of  an  alleged  misapprehension  of  the  meaning  of  the  4th 
rule  of  Jamum/  term,  1799,  dlowed  thp  motion  to  £  made. 

Motion  daciied; 


Bennet  against  D.  Smith  and  Phelps. 

THIS  was  an  acticm  of  asmrnpsit  on  twelve  promissory  ^  JJf*  "**• 
notes,  dated  June  3,  1811,  for  twenty-five  dollars  each,  made  m^aUonorSe 
by  the  defendants,  payable  to  Caleb  M.  Fitchy  or  bearer,  on  i»y«e»  fi>'  ^ 
the  first  of  June,  1812.  Plea,  non  ossunvpaiL  The  cause  was  Ci^^'^m/'m 
tried  at   the    Cortlandi   circuit,  in  June.   1817,  before    Mr.  >*»  ^ »»  ««^ 

Justice  Flatt.  •      est,  and  sold  by 

The  defence  at  the  trial  was  usury;  to  prove  which,  the  de-  Wm  at  a  dis- 
fendants  called  Abner,  Humphreys  as  a  witness,  who  testified,  ^heua^the^'iaw^ 
that  in  May,  1811,  Fitch  applied  to  him  for  a  loan  of  a  sum  of  f»*«  ?^  mteresi, 
money,  which  he  declined  lending,  but  said,  that  if  Fitch  had  ^  ^^  '  ^ 
any  good  notes,  he  would  purchase  them.     A  few  days  after- 
wards, Fitch  brought  the  witness  several  notes,  executed  by  the 
defendants,  amounting,  in  the  whole,  4o  363  dollars,  including 
the  notes  on  which  this  suit  was  brought,  which  the  witness 
purchased,  at  a  discount  of  twenty-one  per  cent.,  or  for  300 
dollars.    The  witness  said,  that  at  the  time  of  the  purchase,  he 
did  not  know  but  that  the  notes  were  given  by  the  defendants 
to  Fitch  in  the  ordinary  *way  of  business ;  and  that  it  was  not      f 

•  la)  Vide  PoftW7  «*.  Wafrr9,  S  Cow.  Rep,  669,  ante,  pace  44. 
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ALBANY,    previously  agreed  that  these,  or  any  other  notes  of  the  defend- 

^^]*U^JjJ^  ants^  should  be  procured  for  that  purpose;  that  the  witness 

BuixsT      merely  agreed  to  purchase  nc/tes  to  about  that  amount,  at  a  dis- 

▼•  count  of  twenty-one  per  cent. 

Smith:  rpj^^  defendants  then  offered  D.  Edwards  as  a  witness,  to 

prove  that  Fitch  applied  to  the  defendants  for  a  loan  of  their 
notes  to  him,  for  363  dollars,  and  informed  them  that  he  had 
agreed  with  If.  to  sell  the  notes  to  him  for  300  dollars ;  and 
that  the  notes  were  accordingly  executed  by  the  defendants  for 
that  purpose.  This  evidence  was  objected  to  on  the  ground, 
that  as,  between  the  original  parties,  there  was  no  usurious  con- 
'  tract,  and  that  the  facts  offered  to  be  proved  were  not  sufficient 

to  make  the  notes  void  for  usury,  unless  it  was  shown,  either 
that  it  had  been  previously  agreed  between  H.  and  F.  that 
the  notes  in  question  should  be  obtained  for  that  purpose, 
or  that  H.  knew  at  the  time  that  the  notes  were  riot  given 
to  F,  in  the  course  of  business,  but  were  executed  merely 
for  his  acconunodation,  for  the  purpose  of  selling  them  to  H.  at 
1^  discount* 

The  judge  overruled  the  objection,  and  the  witness  testified, 
that  Fitch  applied  to  the  defendants  for  their  notes,  and  told 
them  that  he  had  agreed  .with  H.  for  300  dollars,  at  twenty-one 
per  cent,  discount ;  that  there  must  be  fourteen  notes  of  twenty- 
five  dollars  each,  and  one  note  of  thirteen  dollars,  making,  to- 
gether, 363  dollars ;  that  the  defendants  agreed  to  make  the 
notes  for  that  purpose,  and  they  accordingly  executed  them. 
The  defendants  offered  to  prove  the  confessions  of  H.  in  regard 
to  the  transaction,  while  the  notes  were  in  his  hands.  The 
evidence  was  objected  to,  but  the  judge  decided  that  it  was  ad- 
missible. Bama  Smith,  the  witness,  testified,  that,  in  1812,  he 
applied  to  H.  for  a  loan  of  money,  and  H.  said  he  could  not 
lend  the  money,  unless  he  could  obtain  payment  from  the  de- 
fendants of  money  he  had  lent  them,  which  the  witness  under- 
'  stood  from  H.  to  be  300  dollars,  for  which  he  had  taken  their 
notes  for  365  dollars. 

JThe  judge  charged  the  jury,  that  if  they  believed  the,  testi- 
mony of  Edwardsy  and  that  the  notes  in  question  were  made  by 
[  •  357  ]  the  defendants  to  Fitch,  to  enable  him  to  raise  the  *sum  of 
300  dollars  from  H,  at  an  interest  of  twenty-one  per  cent.,  and 
that  F.  so  obtained  the  money,  the  contmct  was  usurious,  and 
the  notes  void,  under  the  statute ;  that  it  was  immaterial 
whether  H.  knew  the  manner  in  which  F,  obtained  the  notes ; 
he  took  them  at  his  peri|,  and  though  he  may  have  supposed 
them  to  have  been  given  in  the  ordinary  course  of  business,  they 
were,  nevertheless,  void. 

The  plaintiff  having  been  nonsuited,  a  motion  was  now  made 
to  set  the  nonsuit  aside. 

Collycr,  for  the  plaintiff,  cof^tended,  I .  that  the  •evidence  of 
B.  Smith  was  improperly  admitted,  as  it  went  to  discredit  Ht»i- 
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phreyy  the  defendants'  own  witness ;  though  they  might  prove    ALBANY, 
facts  aliundey  that  would  discredit  him.     {Phillips's  Ev.  213,  ^^jf*^^^ 
214.     Bull.  N,  P.  297.     1   Taunt.  377.     Peake's  Eo.  125,  ^^^Tp^^ 
\2&.     Swift's  Ev.  143,  144.)    .  y. 

2»  The  transaction  was  not  usurious.  ^''^^^  '"••  ^- 

Van  Ness,  J.  The  case  of  Munn  v.  The  Commission  Company 
(ante,  p.  44.)  is  decisively  against  you  in  this  point.  We  de- 
cided tiiat  a  note  made  for  the  purpose  of  beii^g  discounted  at 
an  usurious  interest,  and  endorsed  for  the  accommodation  of  the 

maker,  was  void  in  its  original  formation. 

t 
Sherwood,  contra,  was  sV)pped  by  the  Court. 

Per  Curiam.  The  motion  to  set  aside  the  nonsuit  must  be 
denied. 

Motion  denied. 


•The  People  of  the  State  of  New- York,  ex  relatione      [  *  358  ] 
The  Attorney-General,  against  The  Utica  Insu- 
rance Company.  ^ 

THIS  was  an  information  in  the  nature  of  a  qtu)  warranto,  An  mforma- 
filed  by  the  attorney-general  against  the  defendants,  for  exercis-  ^|j>^»  jj.  *^«  "*- 
ing  banking  privileges,  without  authority  from  the  legislature,  warranto,    nes 

aeainsl  an  in- 
eorponted   company,  for   carr^in^  on  banking  operations  without  authority  from  the   legblatare.  (a) 

Privileges  and  iminunities  of  a  public  nature,  which  cannot  legally'  be  exjrrjsed  vrithnut  a  le^slative 
grant,  are  franchises,  although  they  never  existed  in  the  people,  or  could  be  exercised  by  them  m  their 
political  capacity. 

Since  the  art  to  restrain  unincorporatfd  banking  associatioiu,  April  11th,  1804,  (scss.  S7.  c.  117,  re-enact- 
ed April  6lh,  1813,  sess.  36.  c.  71.  2  N.  R.  L.  234.)  the  right  or  privilege  of  carrying  on  banking  opera- 
tioos,  by  an  association  or  company,  is  a  franchise,  which  can  only  be  exercised  onder  a  legislative 
gram,  ih        .     , 

An  information  in  the  nature  of  a  (pto  loarranto,  for  usurping  a  franchise,  need  show  no  title  in  the  people 
to  the  franchise,  but  it  lies  with  the  defendant  to  show  his  warrant  for  exercising  it.         ^       «     ' 

Where  the  words  of  a  statute  are  obscure  or  doubtful,  tlie  intention  of  the  legislature  is  to  bo  reaorted  to, 
in  onicr  to  discover  their  meaning. 

A  ihing  within  the  intention  is  as  much  within  the  statute  as  if  it  were  within  the  letter :  and  a  thing 
within  the  letter  is  not  within  the  statute,  if  contrary  to  the  intention  of  it.  • 

Such  construction  ought  to  be  g^ven  as  will  not  suffer  the  statute  to  be  eluded. 

A  statute,  restraining  any  nerson  from  doing  certain  acts,  applies  equally  lo  corporationii,  or  bodies 
politic,  althou^  not  mentioneo. 

A  corporation  has  no  other  powers  than  snch  as  are  specifically  granted  by  the  act  of  incorporation,  or 
are  necessary  for  the  purpose  of  carrying  into  effect  the  powers  expressly  flraiited. 

The  act  to  incorporate  the  Utica  Insurance  Comaany,  passed  March  Wih,  1816,  (sess.  39.  c.  02.)  does 
not  authorize  the  company  to  institute  a  bank,  issue  oiJls,  discount  notes,  and  receive  deposits,  such  powers 
not  being  expreftiy  granted  by  the  legislature,  and  not  being  within  their  intention,  as  collected  from  the 
act  of  incorporation :  and  the  company  having  assumed  and  exercised  those  powers,  they  were  held  to 
have  usurped  a  franchise,  and  on  an  information  in  the  nature  of  a  quo  voarranto,  being  filed  by  the  attorney- 
general,  judgment  of  ouster  was  rendered  agwnsl  them,  (c) 

{a)  Vide  The  People  v.  Trustees  of  Gtnem  CoUege,  5  WmdeWs  Rep  til.  The  People  v.  Rkhardsom, 
iCoic   Rep.  97, 

{*)  Ulirtf  Ins.  Co.  r.  Bloodsrood,  4  WendelPs  Rep.  651    Barker  v.  The  Mechanic  Ins.  Co.  8  JHi.  94. 

North  Riper  Ins.  Co.  v.  Lmorence,  3  WendeWs  Rep.  482.     UHca  Ins.  Co  v.  Hunt,  I  Vnd.  56.     VUca  Int. 

Co.  V.  Kip,  8  Cmo.  Rep.  20.      Utica  Ins.  Co.  v.  Scott,  8  Cow.  Rep.  709.     Ex  parte  Peru  Iron  Co.  7 

'bid.  51U.     The  People  v.  Van  Slyek,  4  Ibid.  297.     The  People  v.  Tibbits,  4  Cow.  Rep.  358.      Utica  Jw. 

V  V.  Scoft,  19  Johns.  Rep.  1. 

(c)  N.  Y.  Firemen  bis.  Co.  v.  Siurges,  2  Cowen,  664.    Id.  v.  JSly,  2  Cowen,  678. 
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ALBANY,    The  defendants  were  incorporated  by  an  act  of  the  29th  of  Marck^ 
^^^JJ^J^  1816,  (sess.  39,  c.  52.)  (a)  and  as  the  questions  arising  and  dis- 

Turn  Pxopu  c^^'^^  ^  ^^  ^^^^  related  principally  to  the  true  cpnstruction 
V.  of  the  act  of  incorporation,  it  becomes  necessary  to  set  forth  such 

UTicAi»t.Co.  p^g  of  it  as  are  material  to  the  points  raised  on  the  argument, 
and  decided  by  the  Court.    These  are  as  follows : — 

**  Whereas  it  has  been  represented  to  this  legislature,  that  in- 
corporating an  insurance  company,  which  has  been  formed  in  the 
village  of  Uticm^  will  tend  to  mitigate  the  awfiil  calamities  of 
fire,  to  give  greater  security  to  manufacturers,  and  more  confi- 
dence to  those  who  adventure  their  property  on  our  vast  navi- 
gable wat^.  And  whereas  it  doth  appear,  that  these  objects 
are  laudable,  and  that  a  company  |)romoting  them  in  the  in- 
terior of  our  country,  where  the  profits  must  necessarily  be 
small,  should  be  liberally  encouraged :    Therefore, 

[  •  359  ]  •<<  I.  Be  it  enacted  by  the  people  of  the  state  of  Neto-  York,  rep- 

resented in  senate  and  assembly,  That  all  such  persons  as  now 
are  associated,  or  hereafter  shaU  associate  together,  for  the  pur- 
pose, shall  be,  and  hereby  are,  constituted  and  declared  to  be, 
from  time  to  time,  and  at  all  times  hereafter,  from  the  passing 
of  this  act  until  the  first  Tuesday  of  Jtdy,  which  will  be  in  the 
vear  1836,  a  body  politic  and  corporate,  in  fact  and  in  name, 
by  the  name  of  the  ^  Utica  Insurance  Company;^  and  that  by 
the  same  name,  they  and  their  successors,  during  the  period 
aforesaid,  shall  and  may  have  continual  succession,  and  shaU  be 
capable  in  law  of  suing  and  being  sued,  pleading  and  being  im- 

E leaded,  answering  and  being  answered  unto,  defending  and 
eing  defended,  in  all  courts  and  places  whatsoever,  and  in  all 
manner  of  actions,  suits,  complaints,  matters  and  causes  what- 
soever ;  and  that  they  and  their  successors  may  have  a  common 
seal,  and  may  change  and  alter  die  same  at  their  pleasure ;  and 
by  the  same  name  be  capable  of  purchasing,  holding  and  con- 
veying any  estate,  real  and  personal,  for  the  use  of  the  said  cor- 
poration, in  the  convenient  transaction  of  its  business,  and  sub- 
ject to  the  restrictions  and  conditions  hereinafter  conti^ined. 

''  II.  And  be  it  further  enacted^  That  this  corporation  shall 
haVe  full  power  and  authority  to  make  contracts  of  insurance, 
with  any  person  or  persons,  body  corporate  or  politic,  against 
losses  or  damages,  by  fire  or  otherwise,  of  any  houses,  or  boats, 
ships,  vessels,  or  butldings  whatsoever,  and  of  any  goods,  chat- 
tels, or  personal  estate  whatsoever,  and  all  kinds  of  insurance 
upon  the  inland  transportation  of  goods,  wares,  or  merchandise, 
for  such  term  or  terms  of  time,  and  for  such  premium  or  con- 
sideration, and  under  such  modifications  and  restrictions,  as  may 
be  agreed  on  between  the  said  corporation  and  the  person  or 
persons  agreeing  with  them ;  and,  in  general,  of  doing  and  per- 
forming, in  these  operations,  all  the  business  generally  performed 
by  insurance  companies ;  excepting  therefrom,  that  this  corpo- 
ration shall  not  engage  in  loaning  any  money  upon  bottomry  and 

(a)  3  JS.  £r.  551 
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rMpoodeDtia^  nor  in  making  any  insumoce  upon*  any  life  or  Albany. 

lives ;  any  (bing  that  may  be  in  the  practice  or  charter  of  any  AigMt,ma. 

other  insurance  company  to  the  contrary  notwithstanding;  xhsPbofli 

*and  excepting,  further,  the  Festrictions  and  prohibitions  heiein-  v 

nfter  contained.  ^^V^'^i 

^<  V.  And  be  it  further  enacted^  That  if,  on  any  anmversary  L  ^^  i 
day  of  election  for  directors,  the  stockholders  owning  two  thirds 
of  the  whole  amount  of  the  stock  subscribed  to  this  corporation, 
shall  vote  to  discontinue  the  bu«ness  of  the  said  corporation,  it 
shall  be  the  duty  of  the  directors  to  cease  forthwith  from  assum- 
ing any  new  risk  of  insurance,  and  from  doing  any  new  business, 
or  operations  of  any 'kind  whatever,  excepting  such  as  may  tend 
to^  accelerate  the  closing  of  the  concerns  of  the  said  corporation ; 
and  it  shall  further  be  the  duty  of  the  said  directors,  as  soon  as 
may  be,  to  dispose  of  all  the  property  of  'the  said  corporation, 
and  to  call  in  all  parts  of  the  funds  or  capital  stock  of  the  said  cor- 
poration, which  may  have  been  loaned  by  the  said  corporation; 
and  after  the  funds  and  property  of  the  said  corporation  shall 
have  been  thus  collected  andreceived,  to  make  an  equal  divisiod 
of  the  same  among  the  stockholders,  in  the  proportion  that  they 
shall  be  equitably  entitled  to,  by  the  number  of  shares  of  the 
stock  of  the  said  corporation  which  they  may  respectively  own ; 
and  after  all  the  property  of  the  said  corporation  shall  have  been 
thus  divided  and  paid  over,  the  said  eorpoiation  shall  cease  and 
be  dissolved. 

"  IX.  AtuI  be  it  further  enactedy  That  the  directors  for  the 
time  being  shall  have  power  to  caU  and  demand  from  the  stoik- 
holders,  respectively,  at  such  time  ch*  times  as  they  ^all  think 
proper,  the  remainder  of  sdl  sums  of  money  by  the  said  stock- 
holders subscribed,  d^^e.  And  further,  the  said  directors  shi^ 
have  power  to  make  and  pursue  such  by-laws,  rules  and  regor 
lations  as  they  shall  deem  proper,  touching  the  management 
of  the  stock,  property,  estate,  effects  and  concerns  of  the  said 
corporation,  the  election  of  directors,  the  transfer  of  stock,  the 
employment  of  the  clerks,  officem,  servants  and  agents  of  this 
corporation,  and  the  investments  of  the  funds  of  the  corporation, 
which  the  business  of  insurance  may  not  actively  employ. 
Protiiedy  however,  that  such  investments,  by-laws,  rules  and 
.  regulations,  shall  not  be  repugnant  to  the  constitution  and  laws 
of  this  state,  or  of  the  United  &ate$f  nor  forbidden  by  this 
act  in  the  restrictions  and  prohibitions  on  this  corporation  here- 
inafter contained. 

^^  XII.  And  be  it  ^further  enacted,  That  the  said  corporation  may  [  *  36  i  ] 
receive,  take  and  hold  mortgages  on  any  real  estate,  chattels,  or 
^nements,  if  the  same  shall  be  bona  fide  mortgaged  or  pledged 
to  the  said  corporation,  or  to  secure  the  payment  of  any  debt 
which  may  become  due  to  the  said  corporation,  by  any  means  ' 
howsoever.  And  the  said  corporation  shall  have  power  to  pro- 
ceed on  the  said  mortgages,  or  on  any  other  security,  for  the  re- 
covery of  the  money  thereby  secured  to  them,  either  at  law  or 
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ALBANY,    in  equity,  as  any  other  body  corporate,  or  any  individual,  might, 
,^^^^*^^^  is,  or  shall  be  authorized  to  proceed,  wiere  he  or  it  the  one  to 
Thx  Pxoflx   ^^'^^  ^he  securities  had  been  given.     And  it  shall  be  lawful  fot 
V.  the  said  corporation  to  purchase  on  sales  made  b^  virtue  either 

Unci  u*  ro.  ^£  ^  judgment  at  law,  or  decree  or  order  of  a  Court  of  equity. 
or  otherwise,  and  to  take  any  feal  estate,  in  payment,  or  toward* 
satisfaction  of  any  debt,  or  sum  of  money  due  to  the  said  cor 
poration,  and  to  hold  such  real  estate,  so  to  be  purchased  oi 
received,  or  taken  as  last  aforesaid,  until  they  can  conveniently 
sell,  and  convert  the  same  into  money  or  other  personal  property. 
"  XV.  And  be  it  further  enacted.  That  at  every  regular  meet- 
ing of  the  board  of  directors,  a  majority  of  the  directors  present 
shall  be  competent  to  decide  on  all  business  and  concerns  rela- 
ting to  this  corporation ;  and  on  the  occasional  or  accidental 
absence  of  the  president,  the  board  shall  be  permitted  to  ap- 
point one  or  more  presidents,  pro  tempore,  to  officiate  in  his  ab- 
sence, who  shall,  on  such  occasions,  be  competent  to  perform  all 
the  duties  which  the  president  may  perform  by  virtue  of  any 
by-law  of  the  corporation;  and  any  policy  or  engagement, 
signed  by  the  president,  and  attested  by  the  secretary,  when 
done  conformably  to  any  by-laws  of  the  directors,  shall  be  valid 
against,  and  efTectually  bind,  the  said  corporation,  without  the 
presence  of  a  board  of  directors,  and  as  effectually  as  if  under 
the  seal  'of  the  said  corporation.     Provided,  however, 

"XVI.  And  be  it  further  enacted,  That  no  policies  or  en- 
gasements  whatsoever,  which  shall,  as  aforesaid,  be  entered  into 
by^his  corporation,  with  any  individual,  body  corporate  or  pol- 
itic, either  without  the  seal  of  this  corporation  or  otherwise, 
I  *  362  ]  shall  be  transferable,  negotiable,  or  assignable,  *so  as  to  give 
such  second  holder  or  assignee  a  claim  on  the  said  corporation, 
either  in  his  own  name  or  the  name  of  the  person  originally 
concerned,  unless  the  consent  of  this  corporation  shall  have 
been  previously  obtiuned,  and  endorsed  in  writing  on  such  in- 
strument, or  unless  such  a  privilege  form  a  part  of  the  original 
agreement,  and  be  expressly  granted  by  this  corporation. 

"  XVI  n.  And  be  it  further  enacted,  That  no  part  of  the  funds 
or  capital  of  this  corporation,  which  the  business  of  insurance 
may  not  actively  employ,  nor  any  other  part  or  portion  of  the 
funds  or  capital  of  this  corporation,  shall  at  any  time  be,  by  the 
said  corporation,  either  directly  or  indirectly,  employed,  to  deal 
or  trade  in  buying  or  selling  any  goods,  wares,  or  merchandise ; 
or  in  the  purchase  or  sale  of  any  grain  or  other  produce,  foreign 
or  domestic ;  or  in  buying  or  selling  any  funded  or  other  stock 
created  by  any  act  of  the  Congress  of  the  United  States,  or  of 
any  particular  state ;  or  in  buying  or  selling  the  stock  of  anv 
bank  ;  or  in  loaning  any  money,  and  issuing  any  notes,  as  herein 
before  prohibited.     Provided,  however, 

"  XIX.  And  be  it  further  enacted,  That  the  said  corporation 
shall  be  permitted  to  receive  any  such  stock  or  funds,  to  make 
up  or  secure  any  part  of  tlie  capital  subscribed  to  this  corpora- 
2^4 
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tion,  or  to  secure  the-payment  of  any  debt  due  to  the  corpora-  Albany, 
tion.  And  the  said  stock  or  funds,  after  so  received,  to  sell,  .'^^ISJf^Jf:^ 
when  the  occasions  of  the  company  shall  require  it." 

The  record  in  this  case  was  entitled  of  August  term,  1817, 
and  after  the  placita  proceeded  in  the  following  form : — 

Albany,  ss.  Be  it  remehiWed,  that  heretofore,  to  wit,  in  the  Memonuiduia. 
term  of  May  last  past,  at  the  city  hall  of  the  city  of  New-York^ 
came  before  the  justices  of  the  Supreme  Court  of  Judicature 
aforesaid,  Martin  Van  Buren,  attorney-general  of  the  people 
of  the  state  of  New- York,  and  for  the  said  people  gave  their  said 
Court,  before  the  justices  thereof,  then  and  there  to  understand 
and  be«informed,  m  manner  following,  that  is  to  say :  Martin  infonnattoB. 
Van  Buren,  attorney-general  of  the  people  of  the  state  of  New- 
Yorky  who  sues  for  the  said  people  in  this  behalf,  comes  here 
before  the  justices  of  the  people  of  the  state  of  New-  York,  of 
the  Supreme  Court  of  *Judicature  of  the  same  people,  on  the 
16th  day  of  May,  in  the  said  term,  at  the  city  hall  of  the  city 
of  iVcu7-Forfc,  and  for  the  said  people  gives  the  Court  hereto 
understand  and  be  informed,  that  the  Utica  Insurance  Company ^ 
for  the  space  of  six  months  now  last  past,  and  more,  have  used, 
and  still  do  use,  without  any  warrant,  charter,  or  grant,  the  fol- 
lowing liberties,  privileges  and  franchises,  to  wit,  that  of  becom- 
ing proprietors  .of  a  bank  or  fund  for  the  purpose  of  issuing 
notes,  receiving  deposits,  making  discounts,  and  transacting 
other  business  which  incorporated  banks  may  and  do  transact 
by  virtue  of  their  respective  acts  of  incorporation,  and  also  that 
of  actually  issuing  notes,  receiving  deposits,  making  discounts, 
and  carrying  on  banking  operations  and  other  moneyed  transac- 
tions which  are  usually  performed  by  incorporated  banks,  and 
which  they  alone  have  a  right  to  do,  of  all  which  liberties,  priv- 
ileges, and  franchises,  aforesaid,  the  said  Utka  InsuranceJCom- 
pany,  during  all  the  time  aforesaid,  have  usurped,  and  still  do 
usurp  upon  the«said  people,  to  their  great  damage  and  prejudice ; 
whereupon  the  said  attorney  of  the  said  people  prays  advice  of 
the  said  Court  in  the  premises,  and  due  process  of  law  {^gainst 
the  said  Utica  Insurance  Company,  in  this  behalf  to  be  made  to 
answer  to  the  said  people  by  what  warrant  they  claim  to  have, 
use  andttnjoy  the  liberties,  privileges  and  franchises  aforesaid. 

And  now  at  this  day,  that  is  to  say,  on  the- fourth  day  of  imptriMc^ 
August,  in  this  same  term,  to  which  day.  the  said  Utica  Juisur 
ranee  Company  had  leave  to  answer  the  said  information,  come 
the  said  lltica  Insurance  Company,  by  Nathan  William,  their 
attorney,  and  having  heard  the  said  information,  complain  that 
they  are,  by  color  Uiereof,  grievously  used  and  disquieted,  and 
this  unjustly,  because  protesting  that  the  said  information,  and 
the  matters  therein  contained,  are  not  sufficient  in  law,  to  which 
information  the  said  Utica  Insurance  Company  are  not  bound 
by  the  law  of  the  land  to  answer,  yet  for  plea  in  this  behalf,  the 
said  Ulica  Insurance  Company  say,  that  by  a  certain  act  of  the 
legislature  of  tl)e  people  of  this  state,  passed  on  the  twenty-ninth 
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ALBAifT.    day  of  March,  in  the  year  of  our  Lord  1816^  they,  the  said  Utiea 
,^^^^j!^^  Insurance  Company y  were  constituted  and  declared  to  be,  *froin 
Tax  PxopLB  ^^  passing  of  the  said  act,  until  the  first  Tuesdcty  of  July,  in 
▼.  the  year  of  our  Lord  1836,  a  body  politic  and  corporate,  in* 

TicA  FB.CO.  ^^  j^j  jj^  name,  and  by  the  name^'of  the  Utica  Insurance  Com- 
pany. And  the  Utica  Insurance  Company  further  say,  that  by  the 
Torce  of  the  said  act  of  the  said  legislature,  and  the  provisions 
thereof,  they  still  continue  to  be,  and  are,  a  body  politic  and  cor- 
porate, in  fact  and  in  name,  and  are  entided  to  do  all  lawful  acts, 
and  to  enjoy  all  the  rights,  privileges,  franchises  and  immunities 
allowed  to  them,  or  conferred  on  them  by  Uie  said  act,  or  by 
the  law  of  the  land,  by  virtue  whereof  the  said  Utica  J/uu- 
rance  Company,  for  all  the  time  in  the  said  information  in  that 
behalf  mentioned,  have  used,  and  still  do  use,  the  liberties,  priv- 
ileges and  franchises  of  becoming  proprietors  of  a  bank  or  fund, 
for  the  purpose  of  issuing  notes,  receiving  deposits,  making  dis- 
counts^ and  transacting  other  business,  which  incorporated  banks 
may  do  and  transact  by  virtue  of  their  acts  of  incorporation,  by 
investing  in  the  said  bank  and  business  the  funds  of  the  said 
Utica  Lisurance  Company,  which  the  business  of  insurance  in 
the  said  act  mentioned  did  not  actively  employ ;  and  the  said 
Utica  Lisurance  Company  have,  during  all  the  said  time,  used, 
and  still  do  use,  the  liberties,  privileges  and  franchises  of  actu- 
ally issuing  notes,  other  than  notes  which  grant  or  stipulate  to 
pay  annuities  upon  any  life  or  lives,  and  of  actually  issuing 
notes,  receiving  deposits,  making  discounts,  and  carrying  on 
banking  operations,  and  other  moneyed  transactions,  which  are 
usually  performed  by  Incorporated  banks.  "  And  the  said  Utica 
Insurance  Company  have  claimed,  and  yet  do  claim,  to  have, 
use,  and  enjoy,  all  the  liberties,  privileges  and  franchises  to  them 
beloi%ing,  by  virtue  of  the  aforesaid  act  of  the  said  legislature, 
as  it  was,  and  is,  lawful  for  them  to  do ;  without  this,  that  the 
said  Utica  Insurance  Company  have  carried  on  any  other  moneyed 
transactions  which  incorporated  banks  alone  have  a  right  to  do ; 
and  also  without  this,  that  they  have  invested  any  of  their  funds 
which  the  business  of  insurance  mentioned  in  the  said  act  might 
actively  employ,  in  the  said  bank  or  fund  for  the  purposes  afore- 
said, or  any  of  them,  or  for  any  other  purposes  repugnant  to 
the  constitution  and  laws  of  this  state,  or  of  the  United  States, 
\  *  3S5  ]  or  forbidden  *by  the  'said  act ;  and  also  without  this,  that  the 
said  Utica  Insurance  Company  have  issued  or  claimed  to  issue 
any  notes  which  grant  or  stipulate  to  pay  any  annuity  or  an- 
nuities upon  any  life  or  lives ;  and  without  this,  that  the  said 
Utica  *  Lisurance  Company  have  usurped  the  said  liberties, 
privileges  and  franchises  upon  the  said  people  of  this  state, 
in  manner  and  form  as  by  the  said  information  is  above  supposed ; 
all  which  said  several  matters  and  things,  they,  the  said  Utica 
Insurance  Company,  are  ready  to  verify,  as  the  Court  shall  award : 
whereupon  they  pray  judgment,  and  that  the  aforesaid  liberties, 
privileges,  and  franchises,  in  form  aforesaid,  claimed  by  them. 
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die  said   Utica  Insurance  Company,  may  for  the  future  be  al-     Albany, 
lowed  to  them,  and  that  they  may  be  dismissed  and  discharged  ^^^^^J^^^ 
by  the  Court  hereof,  and  from  the  premises  aforesaid.  xus  Psopu 

And  the  said  Martin  Van  Buren,  attorney-general  of  the  v. 

people  of  the  state  of  JVcw-  YorJcy  who  sues  for  the  said  people  c^Jj^^. 
in  this  behalf,  comes  and  says,  that  the  said  plea  and  answer 
of  the  said  Utka  Insurance  (hmpani/y  by  them  abov6  pleaded, 
and  the  matters  therein  contained,  in  manner  and  form,  as  the 
same  are  above  pleaded  and  set  forth,  arc  not  sufficient  in  law 
to  bar  the  said  people  from  having  and  maintaining  their  aforesaid 
action  thereof,  against  them,  the  said  Vtica  Insurance  Covopany, 
and  that  he,  the  said  Martin  Van  Buren,  attorney-general  as 
aforesaid,  is  not  bound  by  the  law  of  the  land  to  answer  the  same, 
which  he  is  ready  to  verify ;  *  wherefore,  for  want  of  a  sufficient 
plea  and  answer  in  this  behalf,  he  prays  judgment,  and  that  the 
said  Utica  Insurance  Company y  with  the  hberties,  privileges  and 
franchises,  niay  in  no  way  intermeddle,  but  may  be  altogether 
excluded  from  the  same. 

And  the  said  TJtiea  Insurance  Company  say,  that  their  said  Joinder 
plea  and  answer,  by  them  above  pleaded,  and  the  matters  therein 
contained,  in  manner  and  form  as  the  same  are  above  pleaded 
and  set  forth^  are  sufficient  in  law  to  bar  and  preclude  the  said 
attorney-general  from  having  and  maintaining  his  aforesaid  ac- 
tion thereof  against  them,  the  said  Utica  Ltsturance  Company y  and 
that  they,  the  said  Utica  Insurance  Company,  arc  ready  to  verify 
and  prove  the  same,  when,  where,  and  in  such  manner  as  the 
Court  here  shall  *diryect  and  award ;  wherefore,  inasmuch  as  [*366  ] 
the  said  attorney-general  has  not  answered  the  said  plea  and 
answer,  nor  hitherto  in  any  manner  denied  the  same,  the  said 
Utica  Insurance  Company  pray  judgment,  and  that  the  aforesaid 
liberties,  privileges  and  franchises,  in  form  aforesaid,  claimed 
by  them,  the  said  Utica  Insurance  Company,  may,  for  the  future, 
be  allowed  to  them,  and  that  they  may  be  dismissed  and  dis- 
charged by  the  Court  hereof,  and  from  the  premises  aforesaid. 

Van  Buren,  (Att.  Gen.)  in  support  of  the  demurrer,  con- 
tended, 1.  That  the  act  of  the  l^islature,  passed  the  29th  of 
March,  1816,  by  which  the  defendants  were  incorporated,  was 
not  intended  by  the  legislature  to  confer  on  the  defendants  the 
right  of  banking,  nor  did  it  give  that  right.  As  to  the  rules  to 
be  obseJlrved  in  the  constriiction  of  statutes,  it  was  only  necessary 
to  refer  to  a  few  authorities.  (Bac,  Abr.  Statute  (I.  5.)  I'he 
intention  of  the  makers  of  the  statute  is  to  be  regarded.  A 
thing  within  the  intention  of  the  makers,  is  as  mudi  within  the 
statute  as  if  it  were  within  the  letter.  If  any  doubt  arises  on 
the  words  of  the  enacting  part  of  a  statute,  the  preamble  may 
be  resorted  to  for  an  explanation.  (Crespigny  v.  Wittenoom,  4 
Term  Rep.  790.  793.  RyaU  v.  RoUe,  1  Atlc.  174.)  Now,  the 
preamble  to  this  act  clearly  points  out  the  objects  of  the  incorpo- 
ration, and  the  purposes  for  which  the  act  was  passed.    It  is  not 
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ALBANY,    possible  to  suppose,  from  the  preamble^  that  it  was  intended  to 

August,  1818.  confer  banking  powers. 

Tkx  Pkoplx  ^^  ^^''  ^  ^^'  P^fb^P^y  ^^^U  ^  ^^^  &ct  contains  no  speciaJ 
V.  prohibition  of  banking,  it  is  to  be  inferred  that  the  legislature 

DticaIr8.Co.  intended  to  permit  it.  But  there  are  numerous  acts  of  incor- 
poration passed  both  before  and  since  the  restraining  act  of  the 
1  Itb  of  Aprily  1804,  a  note  of  which  will  be  handed  to  the  Court, 
which  contain  no  prohibition  of  the  kind ;  and  yet  it  was  never 
imagined  that  any  of  those  corporations  possessed  banking 
powers. 

2.  That  the  act  of  the  legislature,  entitled  "  An  act  to  restrain 
unincorporated  banking  associations,"  passed  the  11th  ot  Aprily 
1804,  and  revised  in  1813,  was  intended  to  prevent  and  re* 

(  *  367  J  strain  all  companies  and  associations,  whether  ^incorporated  or 
not,  from  banking,  unless  expressly  authorized  so  to  do  by  the 
legislature;  and  does* so  restrain  them.  (sess.  27.  ch.  117.  .3 
fVebst.  ed.  Lawsy  615.  2  N.  R.  L.  234.  sess.  36.  ch.  71.  s. 
2.)  (a)  This  statute  ought  to  have  a  liberal  construction ;  it  is  re- 
medial, and  it  should  be  so  constructed  as  to  have  its  intended 
effect.  A  statute,  though  penal,  if  made  to  remedy  an  existing 
evil,  will  be  liberally  expounded.  (Hammond  v.  iVebby  12  Mod. 
2^.  Attornty-General  v.  Sudell,  Prec.  in  CA.  216.  6  Bac. 
Abr.  391.  Statute,  (I.  9.)  During  the  same  session  in  which 
the  restraining  act  was  passed,  the  legislature,  April  10,  1804, 
(sess.  27.  ch.  110.  3  Webst,  Lawsy  611.)  declared,  that  nothing 
in  the  said  bill  (then  just  passed  both  houses)  should  be  deemed 
or  construed  to  prevent  any  person,  association,  or  company, 
from  transacting  or  pursuing  any  business  other  than  such  as 
companies  or  banks,  incorporated  for  the  express  purpose  of 
banking,  usually  do  or  transact.  This  legislative  declaration  • 
was  made  on  the  memorial  of  the  chamber  of  commerce  of  the 
city  of  NeW'York,  expressing  their  apprehension,  that  the  act 
.  might  be  so  construed,  as  to  subject  individuals  to  inconvenient 
restrictions  in  their  usual  commercial  business  and  pursuits. 

3.  That  the  defendants,  when  exercising  the  privilege  of  bank- 
ing, although  they  act  in  their  corporate  name,  do  not  act  with- 
in-their  corporate  powers,,and  must,  therefore,  be  regarded,  as 
respects  their  banking  business,  as  an  association  of  individuals 
unincorporated,  and,  thegefore,  within  the  words  of  the  restrain- 
ing act. 

4.  That  the  defendants,  being  a  body  corporate,  have  no 
rights  except  such  as  are  specially  granted  to  them,  or  as  are 
necessary  to  carry  into  effect  such  as  are  so  granted :  the  right 
of  banking  not  being  granted,  either  expressly  or  by  implication, 
they  could  not  have  exercised  it,  even  if  no  restraining  act  had 
ever  been  passed.  A  body  corporate  can  act  only  in  the  mode 
prescribed  by  the  law  creating  it.  It  must  act  up  to  the  end 
and  design  of  its  founder.     {Beatty  v.  Mar.  In.  Co.  2  Johns. 

(a)  I  R.  8. 711 
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Rep.  109.  114.     Jackson  v.  Hartxvelly  8  Johns.  Rep.  424.     1      ALBANY. 
Bl.  Com.  425>.  424.)  s^lISI^J^i^ 

•Jiamon  and  T.  A.  Emmetf  conim.     1.  The  acts  charged  v. 

against  the  defendants  are  not  the  exercise  of  franchise;  and,  '^'"''* '" 
therefore,  an  information  ui  the  nature  of  a  writ  of  quo  warranto 
will  not  Ue  against  them.  Franchise  or  not,  is  a  question  of 
law,  and  is  not  admitted  by  the  demurrer.  A  franchise  is  a, 
royal  privilege,  or  branch  of  the  royal  prerogative,  subsisting  in 
the  hands  of  the  subject,  by  grant  from  the  crown.  A  writ  of 
9110  warranto  is  the  king's  writ  of  right,  and  issues  where  a  fran- 
chise is  usurped,  or  forfeited  by  misuser.  (2  Bl.  Com.  37. 
Finch's  Law,  38.  164.  166.  3  Cruise's  Big.  278.  tit.  27.  sect. 
1.)  The  word  ''  franchises  "  is  often  used,  in  common  parlance, 
in  a  very  broad  sense,  for  all  liberties ;  but  its  legal  or  technical 
signification  is  more  confined.  A  franchise  was,  always,  in  Eng^ 
landy  a  gem  in  the  royal  diadem.  It  was  inherent  in  the  crown  from 
the  first  institution  of  monarchy.  But  the  right  of  banking  was 
never  a  franchise,  or  branch  of  the  royal  prerogative.  The  bank 
of  England  was  established  in  1694,  pursuant  to  an  act  of  par« 
liament,  (5  W.  fy  M.  cap.  20.)  which  authorized  their  majesties, 
fViUiam  and  Mary,  to  grant  a  commission  to  take  subscriptions 
from  individuals,  and  to  incorporate  them.  Had  the  power  of 
banking  been  a  royal  franchise,  this  special  authority  from  par- 
liament would  not  have  been  necessary. 

In  1697,  (8  &  9  ^.  ^  M.  ch.  20.  s.  28.)  it  was  enacted  that, 
during  the  continuance  of  the  bank  of  England,  no  other  bank, 
or  any  other  corporation,  society,  fellowship,  company,  or  consti- 
^  tution,  in  the  nature  of  a  bank,  should  be  erected  or  established, 

&c.,  by  act  of  parliament.  This  still  left  individuals  and  ancient 
corporations  free  to  bank.  But  in  1708,  (7  Anne,  ch.  7.  s.  61.) 
it  was  enacted,  that  during  the  continuance  of  the  bank  of  Eng- 
land, it  should  not  be  lawful  for  any  corporation,  erected,  or  to 
be  erected,  (other  than  the  said  bank,)  or  for  any  other  persons 
in  partnership,  exceeding  the  number  of  six  persons,  to  take  up 
money  on  thbir  bills  or  notes,  &c.  It  is  clear,  then,  that  if  par- 
liament had  not  interfered,  all  corporations  might  lawfully  have 
carried  on  banking  business ;  the  act  of  7  Anne,  restraining  them, 
does  not  declare  it  unlawful,  but  merely  prohibits  the  exercise  of 
the  power  while  the  bank  of  England  continued.  It  is  manifest, 
'  therefore,  that,  in  England,  banking  was  not  considered  *as  a  [  *'  3C9  ] 
royal  franchise ;  and  private  banking  is  now  carried  on  in  that 
country,  by  associations  of  partnership  of  not  more  than  six 
persons. 

If  we  look  to  the  acts  of  our  legislature,  we  shall  find  that 
they  speak  the  same  doctrine.  Numerous  acts  of  incorporation 
have  been  passed  since  the  restraining  act  of  April  11,  1804, 
each  of  which  contains  a  special  clause  to  restrain  the  corpo- 
ration from  banking.  [Here  the  counsel  enumerated  more  than 
fifty  acts  passed  since  1804,  which,  he  said,  contained  a  special 
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^I'BANT,     restredning  clause.]     It  is  remarkable;  also,  that,  in  the  same 

-■Jr^^-^^   session  in  which  the  restraining  act  was  passed,  there  was  an 

ThsPbotls  &ct  of  incorporation  passed,  containing  a  special  prohibition 

^*  against  banking.     What  stronger  evidence  can  be  wanted  of 

.  the  sense  of  the  legislature,  that  the  right  of  banking  is  not  a 

franchise,  but  exists  at  large  in  every  citizen,  and  may  be  freely 

exercised,  unless  expressly  restrained  by  the  legislature  ? 

The  right  was  open  to  every  individual,  and  the  defendants, 
being  created  a  corporation,  have,  as  its  inseparable  incidents,  a 
perpetual  succession,  a  capacity  to  sue  and  be  sued,  a  right  to 

Eurchase  and  hold  land,  to  have  a  common  seal,  and  to  make 
yJaws,  &c.,  {Kyd  on  Carp.  69,  70.)  They  might,  therefore, 
as  well  as  any  individual,  carry  on  banking  business,  unless 
expressly  prohibited.  If,  then,  this  is  not  a  royal  franchise,  no 
information  in  the  nature  of  a  writ  of  quo  warranto  lies ;  for 
these  informations. have  been  substituted  in  the  place  of  that 
ancient  prerogative  writ.  (2  Co,  hst,  496.  I  nulsL  55,  ^. 
Rex  V.  marsden^  3  Burr.  1817.  per  fVUmoty  J.)  Not  a  case 
can  be  found  in  which  a  writ  of  f[Uo  warranto  has  been  brought, 
or  an  information  in  the  nature  of  one  filed,  for  exercising  the 
right  of  banking.  In  7%e  Kingy.  Siepherd,  (4  Term  Rep.  ;i81 .) 
I^rd  Kenyan  said,  that  the  old  writ  of  quo  warranto  lay  only 
where  there  was  a  usurpation  on  the  rights  and  prerogatives  of 
the  crown ;  and  that  an  information  in  the  nature  of  a  quo  vfor- 
ranto  could  be  only  granted  in  such  cases.  So,  in  The  King  v. 
The  Corporation  of  Bedford  Level,  (6  East,  359.)  LawretKe, 
J.,  says,  it  has  been  always  understood,  that  tkfuo  warranto  only 
lay  for  encroachments  on  franchises  created  by  the  crown. 
I  *  370  ]  ^Again  ^  for  the  exercise  of  any  power  incidental  to  a  corpo- 

ration or  association,  a  writ  of  qua  warranto  does  not  lie.  As 
well  might  it  lie  to  ascertain  by  what  authority  individuals  as- 
sembled for  political  purposes.  A  person  entitled  to  a  manor, 
need  not  show  by  what  title  he  holds  a  court-baron,  for  that  is 
incident  to  a  manor.     {Rex  v.  Stanton,  Cro.  Jac.  259,  260.) 

But  it  is  said  that  the  restraining  act  has  made  banking  a 
franchise  ;  and  that  no  person  can  now  exercise  th^  right,  with- 
out showing  a  legislative  grant.  Suppose,  in  Eingland,  after 
the  restraining  act,  more  than  six  persons  had  associated  as 
bankers,  would  an  information,  in  nature  of  a  quo  warranto, 
have  been  filed  against  them  ?  No ;  their  acts  would  have  been 
illegal  and  void.  How  have  the  legislature  assumed  this  prerog- 
ative and  franchise  ?  How  have  they  taken  to  themselves  what 
was  before  the  common  right  of  every  citizen  ?  By  prohibiting 
all  unincorporated  banking  associations.  Is  every  thing  which 
IS  made  the  subject  of  exclusive  right  or  grant  a  franchise,  and 
to  be  tried  by  a  quo  warranto  7  Ferries,  running  of  stages,  and 
steam-boats,  are  made  exclusive  rights ;  yet  it  has  never  been 
supposed  that  an  information  in  nature  of  a  quowarrnnto  would 
lie  in  case  of  any  invasion  of  these  rights. 

Again ;  the  restraining  act  is  not  in  the  conjunctive :  it  de 
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dares  that  "  no  person  unauthorized  by  law  shall  subscribe  to,     ALBANY, 
or  become  a  member  of,  any  association,  institution  or  company,  ,^^S!^l}^^ 
or  proprietor  of  any  bank  or  fund  for  the  purpose  of  issuing  th«  Piopl» 
notes,  receiving  deposits,  making  discounts,  or  transacting  any  v. 

other  business  which  incorporated  banks  may,  or  do,  transact,  UticaI»8.Co. 
by  virtue  qf  their  respective  acts  of  incorporation.'^  By  this  act 
the  legislature  assume  the. rights  specified;  they  do  not  resume 
a  franchise.  If  the  legislature  can  thus  assume  all  rights  com- 
mon to  the  citizens,  there  is  no  commercial  business  whatever 
which  they  may  not  prohibit ;  and  so  the  chamber  of  commerce 
apprehended.  And  on  their  petition,  the  sections  to  the  act, 
27  sess.  ch.  110.  s.  8  and  9.  were  passed  in  explanation  of  the 
restraining  act.  It  was,  in  effect,  an  act  to  restrain  commercial 
partnerships  or  companies;  but  the  explanatory  sections  do 
virtually  repeal  the  restraining  act. 

*It  may  be  said  that  banking  is  quasi  a  franchise  or  branch  of  [  *  371 
prerogative.  But  when  every  individual  h^  a  right  to  bank, 
how  can  it  be,  in  any  degree  or  shape,  a  franchise  ?  The  act 
merely  restrains  associations.  Every  citizen,  or  inhabitant,  may, 
if  he  pleases,  be  a  banker.  Can  it  be  possible,  that  the  legisla- 
ture may  assume  to  itself  the  rights  of  everv  citizen  ?  Such  is 
not  the  law  of  Enehmd,  If  it  is  the  law  of  any  country,  it  is 
that  of  Turkey  J  Vnere,  alone,  it  can  be  imagined  that  the  com- 
mon rights  of  man  should  be  doled  out  for  the  purposes  of  gain. 
The  mind  revolts  at  the  idea  of  a  legislature  bargaining  out  the 
coomion  rights  of  the  citizen  for  money.  If  the  exercise  of  the 
right  be  injurious,  prohibit  it*  What  is  granted  should  be  given 
freely.  A  contrary  doctrine  would  be  attended  with  the  most 
pernicious  efiects. 

2.  Even  If  the  power  of  banking  be  a  franchise,  we  contend 
that  the  act  of  incorporating  the  defendants  confers  on  them 
authority  to  exercise  that  franchise.  The  meaning  of  the  legis- 
lature must  be  eviscerated  from  the  act  itself.  We  must  not 
regard  the  declaration  of  individual  members,  or  information 
out  of  doors.  The  frame  and  scope  of  the  act  must  be  exam- 
ined :  we  must  read  the  title,  the  preamble,,  its  sections  and  pro- 
visions, compare  and  weigh  them  all  together^  We  must  sup- 
pose that  the  legislature  meant  to  grant  what  is  expressly 
granted,  and  to  prohibit  only  what  they  have  expressly  pro- 
hibited; and  that  every  thing  not  prohibited  is.  left  free.  It 
b  said  that  no  banking  power  is  expressly  eiven :  we  answer, 
that  the  exercise  of  such  a  power  is  not  prohibited.  Nay,  we 
contend  that  it  is  clearly  granted  by  the  act.  If  we  look  at  the 
preamble^  after  pointing  out  the  objects  of  the  incorporation,  it 
says,  they  ought  to  be  liberally  encouraged.  What  is  the  lib- 
eral encouragement  intended,  unless  it  be  the  power  to  invest  • 
their  surplus  capital  in  any  business  not  expressly  prohibited  ? 
There^re  pepuliar  features  in  the  act  which  show  that  the  legisla- 
ture intended  to  specify  all  the  restrictions  they  thought  proper  to 
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ALBANY,     impose  on  the  defendants.     [The  counsel  here  enumerated  the 
^^|Jsj«t^^J8i8^  restrictions  and  prohibitions  contained  in  the  several  sections  of 
Th£  Peoplx   ^®  ^c*-]     After  those  specific  restraints,  the  defendants  *ara 
V.  left  to  employ  their  surplus  capital  in  any  manner  which  they 

UticaIks.Co.  ^^y  jg^j^  beneficial.  It  is  not  pretended  that  the  defendants 
have  abused  their  corporate  powers,  or  have  diverted  funds, 
which  ought  to  be  employed  in  insurances,  to  other  objects. 
When  the  legislature  specified,  with  so  much  caution  and  pre- 
cision, what  the  defendants  should  not  do,  why  did  they  not  go 
one  'Step  farther,  and  say,  that  the  defendants  should  not  use 
their  capital  in  any  banking  operations  whatever  ?  From  their 
silence  and  forbearance  on  this  point,  is  it  not  to  be  fairly  in- 
ferred, that  they  intended  to  leave  the  defendants  free  to  bank, 
if  they  thought  fit;  especially  when  we  see  in  another  act 
of  incorporation,  passed  the  same  session,  an  express  prohibition 
of  banking  is  inserted  ?  It  is  true,  we  must  so  construe  a  stat- 
ute as  to  find  out  the  intention  of  the  legislature.  But  how  is 
that  intention  to  be  discovered  ?  Not  by  asking  the  individual 
members  of  the  legislature  what  they  intended,  but  by  reading 
the  words  of  the  act,  and  comparing  all  its  parts  together. 

3.  There  is  nothing  in  the  act  of  incorporation,  nor  in  any 
other  act  or  law,  that  restrains  the  defendants  from  carrying  on 
banking  business.  There  is  clearly  nothing  in  the  constitution 
.  or  laws  of  the  state  that  prohibits  banking,  unless  it  be  found  in 
the  act  passed  the  1 1th  of  April,  1804,  called  the  restraining 
act.  Individuals  had  devised  a  mode  of  associating  and  issuing 
notes,  without  incurring  an  individual  responsibility ;  and  that 
act  was  passed  to  restrain  unincorporated  banking  associations. 
The  defendants,  being  a  regular  corporation,  are  not,  then,  within 
the  title  of  the  restraining  act.  In  nristol  v.  Barker,  (14  Johns. 
Rep.  205.)  this  Court  decided,  that  the  restraining  act  applied 
only  to  associations  or  companies  formed  for  banking  purposes, 
not  to  an  individual  who  carried  on  banking  operations  on  his 
own  credit  and  account. 

Again ;  the  restraining  act  inflicts  penalties  on  persons  who 
become  members  of  such  associations ;  clearly  showing  that  the 
legislature  meant  only  to  prohibit  on  principles  of  public  pol- 
icy, and  to  inflict  a  punishment ;  but  how  can  the  members  of 
[  *  373  ]  a  regular  corporation,  like  that  of  the  defendants,  ♦be  subjected 
to  such  penalties  ?  If  this  general  restraining  act  was  to  have 
this  extended  application,  why  did  the  legislature,  in  almost 
every  subsequent  act  of  incorporation,  insert  special  clauses  to 
prohibit  banking?  If  more  was  intended,  why  not  declare 
at  once,  that  no  person  should  make  or  discount  a  promis- 
sory note  without  a  grant  from  the  legislature,  or  a  license  from 
the  governor  ?  Every  bank  and  moneyed  institution  in  the  state 
discounts  notes.  But  the  real  miscAiV/ contemplated  by  the  re- 
straining act,  w,as  those  associations  formed  for  the  purpose  of 
issuing  and  discounting  notes,  without  any  individual  respona- 
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bility.     No  corporations  were  intended  to  be  restrained ;  but     ALBANY 
merely  unincorporated  associations.     The  restraining  act,  then,    August^^isi^ 
does  not  apply  to  the  Utica  Insurance  Company,  ThaPkoplk 

But  it  is  said,  that  being  incorporated  for  a  specific  purpose,  v. 

the  defendants  can  do  nothing  but  the  things  specified,  or  such  Utica  isis.co 
as  are  indispensably  necessary  for  those  objects ;  and  that  they 
derive  all  their  povVer  from  the  act  or  charter  of  incorporation, 
as  the  mere  creatures  of  the  legislature.  But  every  corporation 
has  a  right  to  do  every  act  incident  to  a  corporate  body,  which 
is  not  expressly  prohibited.  So  far  as  concerns  the  disposition 
of  its  property,  a  corporation  has  every  right  and  capacity  of  an 
individual  person,  except  so  far  as  it  may  be  expressly  limited 
or  restrained.  If  the  act  had  said  that  the  defendants  should 
be  a  body  corporate,  (&c.,  by  the  name  of,  &c.,  without  any 
thing  further,  the  powers  and  capacities  for  which  we  contend 
follow,  as  inseparable  incidents.  {Kyd^  69.)  A  special  act  of 
incorporation  is  not  so- much  a  grant  of  power  as  a  restraint. 
Every  specification  of  the  rights  and  powers  of  the  corporation 
is  so  far  a  restraint  on  the  general  powers  it  possesses  by  virtue 
of  its  corporate  capacity.  Child  v.  The  Hudson^ s  Bay  Compa- 
ny^  (2  P.  Wms,  207.  209.)  though  a  decision  against  the  de- 
fendants, contains  the  principle  for  which  we  contend.  Lord 
Ch.  Macclasjidd  says,  "  A  corporation  has  an  implied  power  to 
make  by-laws ;  but  where  the  charter  gives  the  company  a 
power  to  make  by-laws,  they  can  only  make  them  in  such  cases 
as  they  are  enabled  to  do  by  the  charter ;  for  such  power,  given 
by  the  charter,  implies  a  negative  that  they  cannot  make  any  other 
by-laws ;  a  fortioriy  they  cannot  make  ♦by-laws  in  relation  to  [  *  374  ] 
projects  and  insurances,  which,  by  act  of  parliament,  are  declared 
to  be  illegal."  It  follows,  from  this  reasoning,  that  if  they  had 
no  power  to  make  by-laws  expressly  given,  they  might  have  made 
by-laws  in  regard  to  insurances,  or  any  other  object  not  illegal. 
A  corporation,  then,  except  as  to  the  necessity  oi  using  its  com- 
mon seal,  may  do  every  thing,  in  regard  to  its  property,  which 
an  individual  could  do  ;  it  may  buy,  sell,  loan,  pledge,  &c.  If 
not,  what  is  the  use  or  meaning  of  the  various  prohibitions,  in- 
serted in  the  act  by  which  the  defendants  are  incorporated? 
They  are  incorporated  not  merely  for  the  purpose  of  insurance, 
but  for  other  objects.  They  may  lend  money ;  and  may  make 
such  by-laws,  rules,  and  regulations,  as  they  shall  deem  proper, 
touching  the  management  of  the  stock,  property,  (Slc,  and  the 
ifivestTneni  of  the  funds  of  the  corporation^  which  the  business  of 
insurance  may  not  actively  employ,  ^s.  5.  &  9.)  In  various  other 
acts  of  incorporation,  the  power  ot  making  by-laws,  (Slc,  is  ex- 
pressly limited  to  the  single  object  of  the  charter.  {Act^  sess.  25. 
ch.  40.  s.  7.  Marine  Ins,  Co. ;  ch.  67.  Washington  Mutual  Ins. 
Co.  sect.  7. ;  sess.  28.  ch.  72.  Commercial  Ins.  Co.)  They  are 
incorporated,  not  for  the  sole  object  of  making  insurances,  but 
for  all  other  purposes,  not  unlawful,  or  expressly  prohibited. 
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ALBANY,    They  cannot  loan  money  on  bottomry  or  respondentia,  nor 
,^^!!^^J^^  make  insurance  on  lives,  nor  grant  annuities,  (s.  2.)    They  can 
Thx  Pioflx  eniiploy  no  part  of  their  funds,  not  actively  used  in  insurance, 
V.  in  trade,  or  in  buying  or  selling  goods,  wares,  or  merchandises, 

TicA  8.  •  Qf  in  ^Q  purchase  or  sale  of  grain  or  other  produce,  d^c,  or  in 
buying  or  gelling  stocks,  or  in  loaning  money  on  mortgage, 
(sect.  18.)  Yet  they  may  loan  money,  and  must  have  some 
security  for  it;  and  this  must  be  by  lending  it  on  bills  and 
notes,  or  discounting  bills,  &c.  In  what  other  way  can  they 
ttivex^  or  employ  their  surplus  capital?  Again;  the  16th  sec- 
tion enacts,  that  no  policies  or  engagements  whatever,  &c., shall 
be  transferable,  negotiable  or  assignable,  so  as,  (Slc,  unless  the 
consent  of  the  corporation  shall  have  been  previously  obtained 
and  endorsed  in  writing  on  such  instrument,  or  unless  such  a 
privilege  form  a  part  of  the  original  agreement,  &c.  And  in 
the  preceding  section  it  is  declared,  that  any  policy  or  engage- 
[•375]  men^  ^signed  by  the  president,  and  attested  by  the  secretary, 
when  done  conformably  to  the  by-laws,  &c.,  shall  be  valid 
against,  and  efiectuaUy  bind  the  corporation,  without  the  presence 
of  the  board  of  directors,  and  as  effectually  as  if  under  the  seal 
of  the  corporation.  Are  not  the  defendants,  then,  empowered 
to  make  promissory  notes  signed  by  their  president,  and  at- 
tested by  their  secretary,  which  shall  be  valid  and  binding? 
If  so,  the  defendants  have  done  nothing  unlawful.  And  if 
they  had,  this  information  is  not  the  proper  mode  of  calling  them 
to  an  account. 

T^an  BureUy  in  reply.  1.  When  a  party  objects  to  the  juris- 
diction of  a  Court,  he  must  point  out  some  other  jurisdiction  in 
which  the  cause  may  be  tried.  When  this  case  was  before  the 
Court  of  Chancery,  on  an  application  for  an  injunction,  (2  Johns. 
Ch.  Rep,  371.)  the  counsel  for  the  defendants  dbjected  to  the 
jurisdiction  of  that  Court,  orr  the  ground,  that  there  was  an  ad- 
equate remedy  at  law,  to  wit,  by  an  information  in  the  nature 
of  a  q%to  warranto,  in  this  Court.  It  is  matter  of  surprise, 
therefore,  that  the  same  counsel  should  now  object,  in  this  place, 
that  an  information  in  the  nature  of  a  quo  warranto  is  not  the 
proper  remedy,  without  condescending  to  point  out  any  other 
possible  remedy  whatever.  The  general  demurrer  admits,  that 
the  power  exercised  by  the  defendants  is  a  franchise ;  and  it 
follows,  that  this  is  the  proper  remedy.  But  is  it  not  a  fran- 
chise? The  chancellor  had  no  doubt  on  the  question.  He 
say^,  that  "  the  right  of  banking  was,  formerly,  a  common  law 
right  belonging  to  individuals,  and  to  be  exercised  at  their 
pleasure.  But  the  legislature  thought  proper,  by  the  restrain- 
mg  act  of  1804,  which  has  since  been  re-enacted,  to  take  away 
that  right  from  all  persons  not  specially  authorized  by  law. 
Banking  has  now  become  a  franchise  derived  from  the  grant  of 
the  legislature,  and  subsisting  in  those  only  who  can  produce 
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the  grant ;  if  exercised  by  other  persons,  it  is  the  usurpation  of    aubany, 
a  privilege  for  which  a  competent  remedy  can  be  had  by  the  \^2>^iS!^ 
publie  prosecutor  iu  the  Supreme  Court."    This-ought,  perhaps,  ths  Piovu 
to  be  a  sufficient  authority  on  this  question;    But  to  pursue  it  i^ 

further :  A  franchise  is  a  liberty  or  privikge.    There  is  *a  dis-      r*t  ^7?! 
tinction  between  royal  and  common  franchises ;  between  those  of      I-  •■ 

the  sovereign,  and  those  of  the  people,  as  the  right  of  trial  by 
juty.  When  the  colony  t>eoame  a  sovereign  and  independent 
state,  the  people  succeeded  to  all  the  rights  and  privileges  of 
Engfiah  subjects,  and  more;  they  succeeded  to  all  the  rights 
and  privileges  of  the  crown  or  sovereign.  The  legislature  have, 
accordingly,  from  time  to  time,  grantii  various  exclusive  liber- 
tks  and  privileges,  or  franchises,  to  citizens.  By  the  restraining 
act  of  the  1 1th  of  AprUy  1804^  the  legislature  did  take  to  itaeu 
the  right  or  liberty  of  banking.  What  was  before  common  to 
all,  elided  to  be  so^  and  became  a  franchise  or  privilege  in  the 
floveminent,  not  to  be  exercised  by  citizens,  unless  by  grant. 
Whetlier  this  was  a  franchise  in  England  or  not,  it  is  made  a 
franchise  here ;  and  the  legislature  wene  competent  to  make  it 
so.  It  is  true,  that  private  individuals  may  bonk ;  but  the  de- 
fendants are  an  association  carrying  on  baiudng  business,  in  vio- 
ktion  of  the  act  of  the  1 1th  of  Aprils  1804,  passed  expressly  to 
prevent  any  unauthorized  or  unuicorporated  association  from 
flanking.  Being  a  privilege,  then,  which  the  defendants  could 
not  lawfully  exercise  without  a  erant  from  the  legislature,  it 
eomes  within  the  very  definition  vmcb  has  been  given  of  a  frai^ 
ehise.  We  could  not  proceed  by  indictment,  for  the  act  gives 
a  penalty,  ahd  not  to  the  people,  but  to  the  informer.  If  this 
lemedy  does  not  lie,  there  is  no  remedy,  civil  or  criminal.  It 
109  at  least,  a  Uberty,  in  the  nature  of  a  franchise ;  and  this  is  the 
only  and  proper  remedy. 

2.  What  are  the  actual  rights  of  these  defendants  ?  What 
privileges  did  the  legislature  intend  to  confer  on  them  ?  The 
intention  of  the  legislature  is  the  great  object  of  inquiry.  It  is 
impossible  to  define  all  the  considerations  which  the  Court  may 
take  into  view,  to  find  out  that  intention  ;  the  title j  preamble^ 
and  provisions  of  the  act  itself;  the  mischief  existing;  the 
remedy  applied ;  the  temper  and  circumstances  of  the  times. 

Mentioning  that  the  objects  of  the  defendants  were  deserving 
of  Wjeral  encouragement  is,  by  no  means,  si^cient  to  afford  the 
inference  that  the  legislature  intended  to  confer  banking  powers. 
If  that  privilege  was  intended  to  be  given,  *why  not  say  so  in  [  *  3T7  ] 
express  terms?  Why  should  it  be  left  to  be  made  out  by  im* 
plication  and  inference?  Great  privileges  are,  in  fact,  con- 
ferred on  the  defendants,  to  enable  them  to  carry  into  eflfect 
the  objects  of  their  incorporation,  or  insurances.  The  form  of 
the  act,  compared  with  that  of  j^ll  the  acts  in  which  banking 
powers  are  conferred,  is  sufficient  to  satisfy  any  reasonable 
mind,  that  the  legislature  never  intended  to  give  these  defend- 
ants power  to  bank.    In  all  those  acts  in  which  the  power  is 
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ALBANY,    given,  it  is  done  in  clear  and  express  terms,  reciting  the  petition 
^j|JJJJfj^.J^  S)r  the  privilege  of  banking,  and  granting  it,  eo  nomine.    But  it 

TBI  PiopLi  ^  '^^^i  ^^^^  ^^^  ^^  intention  of  the  legislature  is  of  no  impor- 

V.  tance  if  the  specific  powers  which  they  have  given  amount  to  a 

UticaIii«,Co.  p^j^y^gg  to  bank.     The  words,  "  any  policies  or  engagements/' 

m  the  i5th  section,  are  relied  upon ;  but  they  do  not  imply  a 
power  to  issue  and  discount  notes.  The  16th  section  declares, 
that  no  policy  or  engagement  shall  be  transferable,  negotiable, 
or  assignable,  without  the  consent  of  the  corporation,  &c.  But 
this  is  not  the  language  in  which  the  legislature  uniformly  ex- 
press themselves  when  they  intend  to  confer  a  power  to  bank, 
or  to  issue  bank  bills  or  notes.  When  they  mean  to  speak  of 
banks,  they  use  the  words  "  issuing  notes,  receiving  deposits, 
making  discounts,"  &c.,  which  constitute  the  proper  business  of 
banking.  The  9th  section  authorizes  the  defendants  to  invest 
the  funds  of  the  corporation,  not  actively  employed  in  the  busi- 
ness of  insurance.  This  does  not  give  the  power  to  discount 
bills  or  notes.  They  may  invest  their  surplus  funds  in  stocks, 
but  they  cannot  buy  and  sell  stocks ;  they  cannot  trade  nor  traf- 
fic. So,  they  may  take  mortgages  or  pledges  for  the  security 
of  any  debts  due  the  corporation. 

This  act  could  never  have  passed  the  council  of  revision  if  it 
had  been  capable  of  a  construction  that  would  give  to  the  de- 
fendants the  power  of  banking. 

Again ;  we  say  the  defendants  are  clearly  within  the  restrain- 
ing act.  It  is  true,  the  word  corporation  is  not  used  in  that  act. 
It  speaks  only  of  any  person  or  persons.  But  it  is  manifest,  es- 
pecially when  it  is  recollected  what  was  the  situation  of  things 
at  the  time,  and  what  was  the  mischief  intended  to  be  prevent- 
[  ^  378  ]  ed,  that  it  was  meant  to  restrain  all  ^associations,  except  the 
regularly-incorporated  banks,  from  issuing  bank  notes.  It  could 
not  have  been  the  design  of  the  legislature  to  leave  every  petty 
corporation  in  the  state  free  to  issue  bank  paper,  at  its  pleasure. 
They  meant  to  regulate  and  restrain  banking,  and  to  take  into 
their  own  hands  what  was  before  common  and  at  large.  The 
explanatory  act,  passed  on  the  petition  of  the  chamber  of  com- 
merce, shows  the  intention  of  the  restraining  act.  No  person^ 
association,  or  company,  are  prevented  from  transacting  or  pur-* 
suing  any  business,  other  than  such  as  companies  or  banks  ex- 
pressly incorporated  for  the  purpose  of  banking,  actually  do,  or 
transact. 

Again ;  when  the  defendants  undertook  to  carry  on  banking 
business,  they  did  not  act  as  a  corporation,  for  they  had  no  cor- 
porate capacity  for  that  purpose.  They  are  a  corporation  only 
while  they  act  within  their  corporate  powers.  Would  any  turn- 
pike or  man?//artttrtn;§^  corporation  be  allowed  to  set  up  a  steam- 
boat, under  the  pretence  that  they  were  not  a  person  or  persons 
within  the  words  of  the  act  made  to  protect  the  proprietors  of 
steam-boats  ?  A  corporation  is  a  political  person  invested  with 
various  capacities.  {Kyd  on  Corp.  13.  15.  70.) 
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Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The  ALBANY, 
information  filed,  in  this  case,  charges  the  defendants  with  en-  ^^^]fl^^l^^ 
gaging  in  banking  operations,  without  any  authority  under  the  ^he  Pxopl* 
act  incorporating  them,  and  in  violation  of  the  prohibition  in  the  ^^_  v. 
act  to  restrain  unincorporated  banking  associations.  Upon  the 
argument,  two  questions  were  raised  and  discussed ;  one,  in- 
volving the  general  inquiry  into  the  right  of  the  defendants  to 
carry  on  banking  business ;  and  the  other,  touching  the  remedy 
that  has  been  pursued,  if  no  such  right  exists.  I  think  it  un- 
necessary to  enter  at  large  into  an  examination  of  the  latter 
question.  Upon  this  point  there  is  no  difference  of  opinion  on 
the  bench,  and  I  shall  content  myself  with  leaving  it  to  Mr. 
Justice  Speiicer,  while  delivering  his  opinion  on  this  branch  of 
the  case.  I  must  be  permitted,  however,  barely  to  remark,  that 
this  is  rather  an  ungracious  objection  made  here,  considering  the 
discussion  that  this  case  has  undergone  in  the  Court  of  Chancery, 
♦where  it  was  dismissed  for  want  of  jurisdiction  in  that  Court  [  *379] 
to  restrain  the  defendants,  because  there  was  a  complete  and 
adequ.ite  remedy  at  law,  by  an  information  in  the  nature  of  a 
qiio  warranto,  and  that,  too,  conceded  by  the  defendants'  coun- 
sel, as  appears  from  the  opinion  pronounced  in  the  Court  of 
Chancery.  (2  Johns.  Ch.  Rep.  376.)  I  do  not  mean,  however, 
to  conclude  the  party  by  that  admission.  The  objection  is 
properly  and  rightfully  made  here,  and  if  well  founded,  we  are 
bound  to  yield  to  it.  But  that  it  is  not  well  founded  is,  I  think, 
very  clear ;  and  the  chancellor  considered  it  a  question  not  ad- 
mitting of  any  doubt. 

With  respect  to  the  other  branch  of  the  case,  as  there  is  some 
difference  of  opinion  on  the  bench,  it  becomes  proper  and  ne- 
cessary, that  I  should  examine  it  a  little  more  at  large.  It  majf 
safely  be  admitted,  that  formerly  the  right  of  banking  was  a 
common  law  right  belonging  to  individuals,  and  to  be  exercised 
at  their  pleasure.  It  cannot,  however,  admit  of  a  doubt,  that 
the  legislature  had  authority  to  regulate,  modify,  or  restrain  this 
right.  This  they  have  done  by  the  restraining  act  of  1804, 
(sess.  27.  ch.  117.)  and  which  has  since  been  re-enacted  and 
continued  in  full  force.  (2  N.  JR.  L.  234.)  {a)  The  con- 
struction which  has  been  given  by  this  Court  to  the  act  is,  that 
it  extends  only  to  associations  or  companies  formed  for  banking 
purposes,  and  not  to  an  individual  who  carries  on  banking^ope- 
rations  alone,  and  on  his  own  credit  and  account.  (14  Johns. 
Rep.  205.)  The  right  of  banking,  therefore,  by  any  company 
or  association,  has,  since  the  restraining  act,  become  a  fran- 
chise, or  privilege,  derived  from  the  grant  of  the  legislature,  and 
subsisting  only  in  such  companies  or  associations  as  can  show 
such  grant.  The  defendants  have,  accordingly,  set  up,  as  their 
authority,  or  charter,  for  the  exercise  of  this  privilege,  an  act 
passed  29th  of  April,  1816,  entitled  "an  act  to  incorporate  the 

(a)  1  R.  S.  712. 
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ALBANY,     Vii  a  Insurance  Company,"'     The  real  inquiry  is,  whether  tlii 
,^^^^[}^^  act  contains  any  such  grant  of  banking  privileges. 
Tax  PxopuE       ^^  must  certainly  strike  every  person,  on  reading  this  act,  as  a 
V.  little  extraordinary,  that  if  banking  privileges  were  intended  to 

UticaIs8.Co.  ]jg  granted,  that  the  usual  phraseology  of  such  charters  was 
f  *  380  ]  not  adopted.  It  certainly  could  not  have  ^arisen  from  the  legis- 
lature being  unaccustomed  to  make  duch  grants.  The  nu* 
merous  charters  contained  in  our  statute  book  precludes  any 
such  explanation.  We  do  not  find  the  word  bank^  or  any  ex- 
pression that  would  naturally  suggest  to  the  mind  any  such  ob- 
ject, used  throughout  the  whole  act.  None  of  the  usual,  and 
what  may  be  considered  the  appropriate  and  technical,  language 
of  such  charters  is  adopted.  If  any  such  power  is  contained  in 
this  act,  it  is  certainly  not  embraced  in  the  general  scope  and 
avowed  object  of  the  grant,  but  must  be  collected  from  sepa- 
rate and  detached  parts  of  the  act ;  and  it  requires  the  hand  of 
a  skilful  workman  so  to  put  them  together  as  to  franfie  any  thing 
like  the  plausible  appearance  of  a  banking  statute.  If  this  was 
one  of  the  hidden  objects  in  procuring  the  incorporation  of  an 
insurance  company,  it  is  not  going  too  far  to  say,  the  legislature 
must  have  been  deceived  and  imposed  upon ;  otherwise  no  pos- 
sible reason  can  be  assigned  why  such  privilege  should  be  so 
concealed  and  obscurely  granted.  I  do  not,  however,  in  con- 
struing the  grant,  mean  to  travel  out  of  the  act  itself.  BiU 
when  a  right  is  claimed  under  it,  so  manifestly  repugnant  to  the 
general  scope  and  object  of  the  grant,  we  ought  to  keep  this  in 
view,  when  we  are  looking  for  the  intention  of  the  legislature 
And  if  all  parts  of  the  act,  and  all  the  terms  made  use  of,  can  be 
made  to  apply  to  the  avowed  objects  of  the  incorporation,  the 
sound  rules  of  construction  will  so  limit  and  apply  them.  That 
.  in  construing  a  statute,  the  intention  of  the  legislature  is  a  fit 
and  proper  subject  of  inquiry,  is  too  well  settled  to  admit  of  dis- 
pute. That  intention,  however,  is  to  be  collected  from  the  act 
Itself,  and  other  acts,  in  pari  materia.  It  may  not,  however,  be 
amiss  to  state,  and  keep  in  view,  some  of  the  established  and 
well-settled  rules  on  this  subject. 

Such  construction  ought  to  be  put  upon  a  statute  as  may  best 
answer  the  intention  which  the  makers  had  in  view.  And  this 
-  intention  is  sometimes  to  be  collected  from  the  cause  or  neces- 
sity of  making  the  statute,  and  sometimes  from  other  circum- 
stances; and  whenever  such  intention  can  be  discovered,  it 
ought  to  be  followed  with  reason  and  discretion,  in  the  con- 
[  *  381  ]  struction  of  the  statute,  although  such  *construction  seem  con- 
trary to  the  letter  of  the  statute.  Where  any  words  are  obscure 
or  doubtful,  the  intention  of  the  legislature  is  to  be  resorted  to^ 
in  order  to  find  the  meaning  of  the  words.  A  thing  which  is 
within  the  intention  of  the  makers  of  a  statute  is  as  much  within 
the  statute  as  if  it  were  within  the  letter;  and  a  thing  which  is 
within  the  letter  of  the  statute,  is  not  within  the  statute,  unless 
it  be  within  the  intention  of  the  makers.  And  such  construction 
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ought  to  be  put  upon  it  as  does  not  suffer  it  to  be  eluded.     ALBAFHT, 
(Bac.  Abr.  Stat.  I.  5.  10,  and  authorities  there  cited.)     The  .^Jl^^i^ 
two  latter  rules  are  deserving  of  particular  notice  in  the  consid-  ^.^^  pxofm 
eration  of  the  case  before  us.     When  we  are  endeavoring  to  find  ▼• 

out  the  intention  of  the  legislature,  in  the  jict  incorporating  the  ^"^^  * 
Utica  Insurance  Company ,  we  must  keep  in  view  the  restraining 
act,  which  makes  it  unlawful  for  them  to  carry  on  banking  busi- 
ness^ unless  authorized  by  their  charter  so  to  do.  It  was  con- 
tended, however,  upon  the  argument,  that  the  restraining  act 
has  no  application  to  this  company.  If  that  be  so,  I  do  not 
know  but  that  their  charter  contains  all  the  power  necessary  to 
carry  on  banking  business.  Bat  I  am  unable  to  discover  any 
possible  grounds  on  which  they  can  claim  an  exemption  from 
the  prohibitions  contained  in  that  act.  It  declares  that  no 
person^  unauthorised  by  law,  shall  subscribe  to,  or  become  a 
member  of,  any  association,  institution,  or  company,  or  proprie* 
tor  of  any  bank  or  fund,  for  the  purpose  of  issuing  notes,  re- 
ceiving deposits,  making  discounts,  or  transacting  any  other 
business,  which  incorporated  banks  may,  or  do  transact,  by  vir- 
tue of  their  respective  acts  of  incorporation.  If  the  act  incor- 
porating the  Udca  Insurance  Company  gives  them  the  right  of 
banking,  then,  to  be  sure,  they  are  not  within  the  prohibition  of 
the  restraining  act,  for  they  are  not  unauthorized  by  law.  But  if 
theirinsurance  charter  does  not  give  them  banking  powers,  so  far 
as  they  travel  out  of  their  grant,  t^iey  act  as  a  company  of  private 
persons,  and  become  a  mere  association,  doing  business  without 
any  express  authority  by  law.  But  although  the  restraining  act 
does  not,  in  terms,  include  incorporated  companies,  by  expressly 
declaring  that  no  corporation^  unauthorized  by  law,  shall  become 
a  member  of,  or  connected  with,  any  banking  company,  &c., 
yet  the  term  *pcrj[onj,  there  used,  will  embrace  incorporated  [•SSS] 
companies  in  the  prohibition*  It  was  decided  by  this  Court,  in 
th^  case  of  The  Clinton  Woollen  and  Cotton  Manufacturing 
Company  v.  Morse  andBennet,  {October iermy  1817,)  that  under 
the  act  for  the  assessment  and  collection  of  taxes,  corporations 
are  liable  to  be  taxed  for  property  owned  by  them ;  yet  the  act 
speaks  only  of  persons  liable  to  be  assessed,  and  the  term  corpo- 
ration is  not  used  at  all.  So,  also,  in  England,  a  corporation 
seised  of  land  in  fee,  for  their  own  profit,  are  considered*»nAa6* 
itants  or  occupiers^  within  the  meaning  of  the  statute  42  E'iz. 
ch.  2,  and  liable,  in  their  corporate  capacity,  to  be  rated  for  the 
poor  tax.  (Cowp.  73.)  And  Lord  Cokey  in  his  exposition  of 
the  statute  22  Hen.  VIII.  ch.  5,  for  the  repair  of  bridges,  com- 
menting on  the  word  inhabitants,  with  respect  to  what  persons 
are  included  under  that  description,  says,  every  corporation  and 
bo  I y  politic,  having  lands,  &g.,  are  inhabitants,  within  the  pur- 
view of  that  statute.  (2  Inst.  703.)  If  corporations  can, 
under  the  term  inhabitants,  ox  persons,  h^  subjected  to  the  same 
burthens  to  which  individuals  are  subject  in  the  same  character, 
they  may,  also,  very  properly,  under  the  same  term,  be  included 
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ALBANY,     within  the  prohibitions  in  the  restraining  act.     And  here  on# 
August,  1818.   Qf  ifjg  Tu\e3  of  constTuction  I  have  alluded  to  applies  with  pecu- 

The  Pkoplk  ^^^  ^^"^^  >  ^^^^  ^"^^  construction  ought  to  be  put  upon  a  statute 
V.  as  does  not  suffer  it  to  be  eluded.     Various  prohibitory  statutes 

UTiciT--  ro.  ji^jgi^j  jjg  referred  to,  where  corporations  must  necessarily  be  in- 
cluded under  the  term  person,  I  shall  only  refer  to  one.  The 
act  for  the  encouragement  of  steam-boats  (sess.  31.  ch.  225.) 
declares,  that  no  person  or  persons,  without  the  license  of  those 
who  are  entitled  to  the  exclusive  right,  &c.,  shall  set  in  motion, 
or  navigate,  upon  the  waters  of  this  state,  any  boat  moved  by 
steam  or  fire.  Would  the  construction  be  endured,  that  this 
prohibition  extended  only  to  individuals,  and  not  to  corpora- 
tions ?  If  so,  the  act  is  but  a  flimsy  protection  to  those  claiming 
the  exclusive  right.  But  there  is  no  color  for  such  a  construc- 
tion. Keeping  in  view,  then,  the  restraining  act,  and  applying 
the  rules  of  construction  I  have  mentioned,  I  am  persuaded  that 
we  look  in  vain  for  banking  powers  in  the  act  incorporating 
the  Utica  Insurance  Company. 

[  •  383  J  ♦It  becomes  my  duty,  however,  to  notice,  a  little  more  partic- 

ularly, the  several  parts  of  the  act  which  have  been  relied  upon 
as  conferring  such  powers.  The  preamble  is  said  to  contain 
some  such  intimation,  because  it  declares,  that  this  company 
ought  to  be  liberally  encouraged.  This  is  certainly  a  pretty 
forced  extension  of  that  expression,  and  not  warranted  by  any 
thing  contained  in  the  recital,  which  states,  that  incorporating  an 
insurance  company  which  had  been  formed  in  Utica,  would  tend 
to  mitigate  the  calamities  of  fire,  give  security  to  manufacturers, 
and  confidence  to  those  who  adventure  their  property  on  our 
vast  navigable  waters ;  that  those  are  laudable  objects,  and  that 
a  company  promoting  them  ought  to  be  liberally  encouraged. 
But  it  is  far  fetched,  indeed,  to  suppose  that  the  right  of  carrying 
on  banking  operations  was  intended  or  intimated  by  this  liberal 
encouragement.  The  second  section,  which  profe§ses  to  enu- 
merate and  define  the  powers  of  the  company,  does  not  contain 
an  intimation  that  the  right  of  banking  is  among  such  powers  ; 
and  it  cannot  grow  out  of  the  general  clause  which  authorizes 
them  to  transact  all  the  business  generally  performed  by  insu- 
rance companies,  excepting  certain  specified  kinds  of  business 
therein  particularly  mentioned.  It  was,  however,  conten.ded  on 
the  argument,  that  the  right  of  carrying  on  banking  operations 
was  necessarily  incident  to  the  corporation,  because  not  express- 
ly prohibited,  if  they  had  surplus  funds  which  they  could  spare 
for  that  purpose.  But  I  cannot  assent  to  this  rule  of  construing 
a  charter  of  incorporation  for  a  specific  object.  Such  an  incor- 
porated company  have  no  rights  except  such  as  are  specially 
granted,  and  those  that  are  necessary  to  carry  into  effect  the 
powers  so  granted.  Many  powers  and  capacities  are  tacitly  an- 
nexed to  a  corporation  duly  created  ;  but  they  are  such  only  as 
are  necessary  to  carry  into  effect  the  purposes  for  which  it  was 
established.  The  specification  of  certain  powers  operates  as  a 
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restraint  to  such  objects  only,  and  is  an  implied  prohibition  of     albani, 
the  exercise  of  other  and  distinct  powers.     A  contrary  doctrine  ^^^H^J^i^^ 
would  be  productive  of  mischievous  consequences,  especially   thbPkoii.i. 
with  us,  where  charter  privileges  have  been  so  alarmingly  mul-  v. 

tiplied.  UticaLvs.c. 

But  it  is  said,  that  the  9th  section  of  the  act  contains  *a  direct  [  *  384  J 
grant  of  banking  powers,  not,  indeed,  eo  nomine,  but  by  neces- 
sary implication,  because  it  gives  to  the  directors  power  to  make 
such  by-laws,  rules,  and  regulations,  as  they  shall  deem  proper, 
touching  the  management  of  the  stock,  property,  estate,  effects, 
and  concerns,  of  the  corporation,  &c.,  and  the  investment  of  the 
funds  of  the  corporation,  which  the  business  of  insurance  may 
not  actively  employ.  Admitting  that  here  is  a  power  granted  to 
invest  their  surplus  funds  in  banking  operations,  were  it  not  for 
the  restraining  act,  yet,  when  we  see  that  such  a  use  of  their 
surplus  funds  would  be  directly  in  the  face  of  that  act,  we  ought 
not  to  give  such  a  construction  to  these  words,  unless  no  other 
sense  or  meaning  can  be  attached  to  them,  and  their  funds 
would  be  obliged  to  lie  dead  and  unemployed.  Besides,  the 
proviso  to  this  clause,  which  seems  to  have  been  overlooked, 
may  very  fairly  admit  of  a  construction  amounting  almost  to  an 
express  prohibition,  to  employ  such  funds  in  banking  business. 
It  declares,  that  such  investment  shall  not  be  repugnant  to  the 
laws  of  this  state,  nor  forbidden  by  that  act  in  the  restrictions 
aqd  prohibitions  on  this  corporation,  thereinafter  mentioned. 
But  an  investment  or  employment  of  these  surplus  funds  in 
banking  business,  if  not  authorized  by  law,  would  be  against  the 
restraining  act,  and  so  repugnant  to  a  law  of  this  state,  and, 
therefore,  coming  directly  wiUiin  the  prohibition  contained  with- 
in the  proviso.  But  these  surplus  funds  may  be  invested  in 
many  ways,  besides  in  banking  business,  consistently  with  the 
provisions  of  this  act,  and  not  prohibited  by  any  other  law ;  and 
it  is  rather  a  forced  use  of  the  term  invest,  to  apply  it  to  an  ac^ 
tive  capital  employed  in  banking.  It  is  usually  applied  to  a 
more  inactive  and  permanent  disposition  of  funds.  And 
although  it  might  extend  to  banking,  yet  it  ought  not  to  receive 
that  interpretation  here,  when  another  sense,  more  obvious,  and 
consistent  with  the  general  object  of  the  incorporation*,  may 
be  given  to  it.  One  of  the  rules  of  construction  alluded  to 
may  prqperly  be  applied  here  ;  that  although  a  thing  be  within 
the  letter  of  the  statute,  it  is  not  within  the  statute,  unless 
it  be  within  the  intention  of  the  makers.  The  surplus  funds 
may,  no  doubt,  be  loaned  at  interest.  The  second  section  of 
the  act  prohibits  the  loaning  *for  certain  specified  purposes ;  [  *  385  ) 
but  the  loaning  for  any  other  purpose,  and  in  any  other  way 
not  prohibited  by  law,  is  authorized  and  included  in  the  gen- 
eral power  to  invest  the  surplus  capital ;  and  under  the  12th 
section,  they  have  a  right  to  take  and  hold  mortgages  to  se 
cure  such  loans ;  for  this  section  expressly  declares,  they  shall 
have  the  right  so  to  do,  to  secure  the  payment  of  any  debt 
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ALBANY,    which  may  become  due  to  the  corporation,  by  any  means  how* 
,^^^^^J^^  soever.     A  bond  or  note  given  to  the  corporation,  on  a  loan  of 
The  Peoplx   nioney,  creates  a  debt  due  to  them,  and  the  payment  may  be 
V.  secured  by  mortgage,  by  the  express  authority  here  conferred. 

UticaIms-Co.  There  is,  then,  we  see,  granted  the  right  to  invest  the  surplus 
funds  in  a  manner  much  more  consistent  with  the  ordinary  un- 
derstanding of  the  term  investment ,  than  to  employ  them  in 
banking  business.  It  would,  therefore,  be  against  every  just 
rule  of  construction,  to  give  to  this  term  tlie  latter  inter 
pretation. 

It  is  under  the  15th  and  I6th  sections,  that  the  right  to  make 
promissory  negotiable  notes  is  claimed ;  and  admitting  such  au 
thority  to  be  there  given,  it  does  not  follow  that  banking  powers 
are  also  granted.  Any  company  or  association  may  enter  into 
an  arrangement  to  transact  their  business  in  a  particular  manner, 
and  agree  to  be  bound  by  any  engagement,  made  and  signed  by 
certain  designated  agents.  This  would  be  binding  on  the  com- 
pany. It  is  not,  however,  the  mere  power  of  making  such  notes, 
or  the  particular  manner  in  which  they  are  made,  that  will  con- 
fer banking  powers,  under  the  restraining  act.  But  it  is  a  very 
strained  construction  of  the  term  engagement,  to  suppose  it 
means  a  bank  note.  This  is  not  the  usual  and  ordinary  accep- 
tation of  the  term.  If  any  such  thing  had  been  intended  by 
the  legislature,  the  more  appropriate  term  would,  doubtless,  have 
been  employed.  The  word  engagement,  as  used  in  the  act,  may 
very  fairly  be  considered  as  synonymous  with  policy.  Yet  a 
more  enlarged  sense  might  be  given  it,  and  still  limit  it  to  con- 
tracts in  and  about  the  business  of  insurance,  and  the  transac- 
tions expressly  authorized  by  the  charter.  The  5th  section  has 
been  supposed  to  contain^  in  some  de^ee,  words  that  help  out 
the  construction  contended  for  by  trie  defendants.  By  this 
[  *  iJb6  I  section,  the  stockholders  owning  two  thirds  of  the  stock  *may 
vote  to  discontinue  the  business  of  the  corporation ;  and  in 
such  case,  the  directors  are  required  to  call  in  all  parts  of  the 
funds,  or  capital  stock  of  th^  corporation,  which  may  have  been 
loaned,  and  all  debts  of  any  nature  which  may  be  due  to  the 
corporation.  But  nothing  more  is  implied,  or  to  be  inferred 
from  this  authority  or  direction,  than  that  the  corporation  may 
make  loans  and  have  debts  due  to  them.  It  does  not  follow 
that  such  loans  were  made,  or  such  debts  created,  in  the  course 
of  banking  operations.  They  may  have  debts  owing  to  them 
as  premiums,  and  otherwise  ;  and  it  has  been  shown  that  they 
may  also  loan  money.  It  would  be  a  gross  violation  of  the 
rules  of  construction,  which  I  have  noticed,  to  consider  this  as 
necessarily  implying  the  right  of  entering  at  large  into  the  busi- 
ness of  banking. 

I  have,  I  believe,  noticed  all  those  parts  of  the  act  on  which 
any  reliance  has  been  placed,  to  make  out  the  authority  claimed 
under  it  by  the  defendants.  And  I  think  I  have  shown,  that 
there  is  no  power  or  privilege  conferred  by  this  act,  which  may 
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not  be  jenjoyed,  nor  any  one  term  or  expression  used,  that  may     ALBANY, 
not  be  explained,  and  receive  an  appropriate  meaning  and  appli-    Auput,  isis. 
cation,  without  assuming  that  the  right  of  carrying  on  banking  ^hi  Pxofls 
operations  is  granted.     I  am,  accordingly,  of  opinion  that  the  v. 

defendants  are  unauthorized,  by  law,  to  enter  in  to  such  business,  UTicAiii8.Ca 
and  that  judgment  of  ouster  ought  to  be  rendered  against  them. 

Spencer,  J.  Two  questions  have  been  brought  forward  in 
the  argument : — 

J  St.  Whether  an  information  in  the  nature  of  quo  warranto 
will  lie  in  this  case. 

2.  Whether  the  defendants  have  authority,  under  the  act  in- 
corporating  the  Uiica  Insurance  Company^  to  carry  on  banking 
operations  in  the  manner  set  forth  in  their  plea. 

The  statute  {\  N.  R.  L.  108.)  (a)  gives  this  writ  against  any 
person  who  shall  usurp,  intrude  into,  or  unlawfully  hold  and 
execute,  any  office,  or  franchise,  within  this  state ;  and  if  the 
right  set  up  by  the  defendants  is  a  franchise,  and  the  act  under 
•which  they  claim  to  exercise  it,  does  not  confer  it,  then  the  de-  [  •387  j 
fendants  are  subject  to  this  prosecution. 

A  franchise  is  a  species  of  incorporeal  hereditament :  it  is  de- 
fined by  Finch  (164.^  to  be  a  royal  privilege,  or  a  branch  of  the 
king's  prerogative  subsisting  in  the  hands  of  a  subject ;  and  he 
says,  that  franchises  being  derived  from  the  crown,  they  must 
arise  from  the  king's  grant,  or,  in  some  cases,  may  be  held  by 
prescription,  which  presupposes  a  grant;  that  the  kinds  are 
various,  and  almost  mfinite,  and  they  may  be  vested  in  natural 
persons,  or  in  bodies  politic. 

All  the  elementary  writers  agree  in  adopting  Finch's  defi- 
nition of  a  franchise,  that  it  is  a  royal  privilege,  or  branch  of 
the  king's  prerogative,  subsisting  in  the  hands  of  a  subject 

An  information,  in  the  nature  of  a  writ  of  quo  warranto,  is  a 
substitute  for  that  ancient  writ,  which  has  fallen  into  disuse ;  and 
the  information  which  has  superseded  the  old  writ,  is  defined  to 
be  a  criminal  method  of  prosecution,  as  well  to  punish  the  usurp- 
er by  a  fine  for  the  usurpation  of  the  franchise,  as  to  oust  him, 
and  seize  it  for  the  crown.  It  has,  for  a  longtime,  been  applied 
to  the  mere  purpose  of  trying  the  civil  right,  seizing  the  fran- 
chise, or  ousting  the  wrongful  possessor,  the  fine  being  nom- 
inid  only.  (2  Inst,  281.  pi.  12.  3  Burr.  1817.  4  Term  Rep. 
381.     1  Bulst.  55.) 

If  there  are  certain  immunities  and  privileges  in  which  the 
public  have  an  interest,  as  contradistinguished  from  private  rights, 
and  which  cannot  be  exercised  without  authority  derived  from 
the  sovereign  power,  it  would  seem  to  me  that  such  immunities 
and  privileges  must  be  franchises ;  and  the  act  for  rendering 
the  proceedings  upon  writs  of  mandamusy  and  informations  in 
the  nature  of  quo  warranto,  more  speedy  and  effectual,  presnp- 

(a)  S  JL  A  fiei. 
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ALBANY,     poses  that  there  are  franchises,  other  than  offices,  which  may 
Aiigiut,  1818.   \^  usurped  and  intruded  into.     If,  in  England,  a  privilege  in 
TnK  People   ^^^  hands  of  a  subject,  which  the  king  alone  can  grant,  would 
V.  be  a  franchise,  witli  us,  a  privilege,  or  immunity  of  a  public 

UticaIjis.Co.  nature,  which  cannot  legally  be  exercised  without  legislative 
grant,  would  be  a  franchise.  The  act  commonly  called  the  re- 
straining law,  (sess.  27.  ch.  114.)  (cr)  enacts,  that  no  person, 
[  *  388  ]  unauthorized  by  law,  *shall  subscribe  to,  or  become  a  member 
of,  any  association,  or  proprietor  of  any  bank  or  fund,  for  the 
purpose  of  issuing  notes,  receiving  deposits,  making  discounts, 
or  transacting  any  other  business  which  incorporated  banks  do, 
or  may  transact,  by  virtue  of  their  respective  acts  of  incorporation. 
Taking  it  for  granted,  at  present,  for  the  purpose  of  consider- 
ing whether  the  remedy  adopted  is  appropriate,  that  the  defend- 
ants have  exercised  the  right  of  banking,  without  authority,  and 
against  the  provisions  of  the  restraining  act,  they  have  usurped 
a  right  which  the  legislature  have  enacted  should  only  be  enjoyed 
and  exercised  by  authority  derived  from  them.  The  right  of 
banking,  since  the  restraining  act,  is  a  priviFege  or  immunity  sub- 
sisting in  the  hands  of  citizens,  by  grant  of  the  legislature.  The 
exercise  of  the  right  of  banking,  then,  with  us,  is  the  assertion  of 
a  grant  from  the  legislature  to  exercise  that  privilege,  and,  con- 
sequently, it  is  the  usurpation  of  a  franchise,  unless  it  can  be 
shown  that  the  privilege  has  been  granted  by  the  legislature.  An 
information,  in  the  nature  of  a  writ  of  quo  warranto,  need  not 
show  a  title  in  the  people  to  have  the  particular  franchise  exer- 
cised, but  calls  on  the  intruder  to  show  by  what  authority  he 
clsdms  it ;  and  if  the  title  set  up  be  incomplete,  the  people  are 
entitled  to  judgment.  (2  Kyd  on  Corp.  399.  4  Burr.  2146, 7.) 
This  position  is  illustrated  by  the  nature  and  form  of  the  in- 
formation ;  the  title  of  the  king  is  never  set  forth ;  but  after 
stating  the  franchise  usurped,  the  defendant  is  called  upon  to 
show  his  warrant  for  exercising  it. 

This  consideration  answers  the  argument  urged  by  the  de- 
fendant's counsel,  that  banking  was  not  a  royal  franchise  in 
England,  and  that  it  is  not  a  franchise  here  which  the  people,  in 
their  political  capacity,  can  enjoy;  for  if  their  title  to  enjoy  it 
need  not  l>e  set  out  in  the  information,  it  is  not  necessary  that 
it  should  exist  in  them  at  all.  In  the  case  of  The  King  v.  JVicA- 
olson  and  others,  (1  Sir.  303.)  it  appeared  that  by  a  private  act 
of  parliament  for  enlarging  and  regulating  the  port  of  White- 
haven, several  persons  were  appointed  trustees,  and  a  power 
was  given  to  them  to  elect  others  upon  vacancies  by  death  or 
otherwise.  The  defendants  took  upon  them  to  act  as  trustees 
[  *  389  ]  without  such  an  election ;  and  *upon  motion  for  an  information 
in  the  nature  of  a  quo  warranto  against  them,  it  was  objected,  by 
the  counsel  for  the  defendants,  that  the  Court  never  grants  these 
informations  but  in  cases  where  there  is  a  usurpation  upon  somo 

(a)  1  R.  8,  712. 
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franchise  of  the  crown ;  whereas,  in  that  case,  the  king  alone     Albany, 
could  not  grant  such  powers  as  are  exercised  by  the  trustees,    August,  wis. 
the  consequence  of  which  was,  that  this  authority  was  no  prior  .j,^  peo-lb 
franchise  of  the  crown.    To  this  it  was  answered,  and  resolved  v. 

by  the  Court,  that  the  rule  was  laid  down  too  general,  for  that  UticaIii*.co 
informations  had  been  constantly  granted  when  any  new  juris- 
diction or  public  trust  was  exercised  without  authority;  and 
leave  to  file  an  information  was,  accordingly,  granted.    This 
case  is  a  strong  authority  in  favor  of  this  proceeding. 

Many  cases  might  be  cited,  in  which  informations,  in  the  na- 
ture of  qw)  ufarrafUOy  have  been  refused,  where  the  right  exer- 
cised was  one  of  a  private  nature,  to  the  injury  only  of  some 
individual.  In  the  present  case,  the  right  claimed  by  the  de- 
fendants is  in  the  nature  of  a  public  trust:  they  claim,  as  a  cor- 
poration, the  right  of  issuing  notes,  discounting  notes,  and  receiv- 
ing deposits.  The  notes  they  issue,  if  their  claim  be  well  founded, 
are  not  obligatory  on  the  individuals  who  compose  the  direction,  or 
are  proprietors  of  the  stock  of  the  corporation.  These  notes  pass 
currently,  on  the  ground  that  the  corporation  have  authority  to 
issue  them,  and  that  they  are  obligatory  on  all  their  funds  :  the 
right  claimed  is  one,  therefore,  of  a  public  nature,  and,  as  I  con- 
ceive,  deeply  interesting  to  the  community ;  and  if  the  defendants 
cannot  exercise  these  rights  without  a  grant  from  the  legislature ; 
if  they  do  exercise  them  as  though  they  had  a  grant,  they  are, 
in  my  judgment,  usurping  an  authority  and  privilege  of  a  pub- 
lic kind;  and  we  perceive,  that  it  is  not  necessary  that  the 
right  assumed  should  be  a  prior  franchise  of  the  crown,  or  of 
the  people  of  the  state. 

Had  the  defendants  claimed  and  exercised  the  right  of  bank- 
ing as  private  individuals,  I  agree  that  an  information  would 
not  lie  against  them ;  they  would  have  been  subject  only  to  the 
penalties  inflicted  by  the  act ;  but  they  claim  the  privilege  as  a 
corporation,  and  under  a  grant  from  the  legislature.  If  they 
have  not  that  grant,  they  have  exercised  "^and  usurped  a  fran-  [  *  390  ] 
chise,  and  the  remedy  pursued  is  well  adapted  to  the  case. 

This  brings  me  to  the  second  question. 

The  Utica  Insurance  Company  was  incorporated  on  the  29th 
of  March,  1816;  and  it  is  contended  on  the  one  hand,  and 
strenuously  denied  on  the  other,  that  the  act  gives  to  the  corpo- 
ration the  power  of  banking. 

The  preamble  to  the  act  has  been  resorted  to,  to  show  the 
object  of  the  incorporation  and  the  intention  of  the  legislature, 
and  both  parties  draw  conclusions  favorable  to  their  positions 
from  it.  The  true  rule  on  this  subject  undoubtedly  is,  that  the 
preamble  of  an  act  cannot  control  the  clear  and  positive  words 
of  the  enacting  part,  but  may  explain  them,  if  ambiguous.  The 
preamble  in  question,  it  seems  to  me,  cannot  be  ca^ed  in  to  aid 
the  construction  of  the  enacting  clauses ;  for,  although  it  shows 
that  the  object  of  the  incorporation  was  to  insure  against  losses 
by  fire,  and  the  navigation  on  the  waters  of  the  interior,  and  do- 
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ALBAHV,    Clares  these  objects  to  be  laudable,  yet  it  adds,  <'  that  a  companjr 

August,  leie.  promoting  them  in  the  interior  of  our  country,  where  the  profite 

^j^^^^p^^^^  mmt  necessarily  be  small,  ought  to  be  liberally  encouraged." 

V.  What  that  encouragement  was  to  be,  whether  in  matters  of  in^ 

UticaIms.Co.  gufanoe,  strictly,  or  whether  in  the  grant  of  additional  powers 

and  rights,  must  be  matter  of  mere  conjecture.  I  must,  therefore, 

read  the  act  as  if  it  were  without  a  preamble,  in  reference  to  the 

pomts  now  in  question. 

The  principal  attrSiutes  of  a  bank  ere  the  right  to  issue 
n^;otiable  notes,  discount  notes,  and  receive  deposits.  Have 
the  defendants  a  right  to  issue  n^otiable  notes  without  refer^ 
ence  to  their  right  to  insure  ? 

The  second  section  of  the  act  forbids  their  issuing  any  notes 
which  grant,  or  stipulate  to  pay,  annuities  upon  any  Ufe  or  lives. 
The  fifteenth  section  provides,  that  any  policy,  or  engagement^ 
signed  by  the  president,  and  attested  by  the  secretary,  when 
done  conformably  to  any  by-laws  of  the  directors,  shall  be  valid 
against,  and  effectual^  bind,  the  said  corporation,  without  the 
presence  of  a  board  of  directors,  and  as  effectually  as  if  under 
the  seal  of  the  corporation.  The  16th  section  enacts  that  no 
policies  or  engagements  whatever,  which  shall  be  entered  into 
[  •  891  ]  by  the  corporation  ♦with  any  individual,  body  politic  or  corpo- 
rate, shall  be  transferable,  negotiable,  or  assignable,  so  as  to 
give  such  second  holder,  or  assignee,  a  claim  on  the  corporation, 
either  in  his  own  name,  or  in  the  name  of  the  person  original^ 
concerned,  unless  the  consent  of  the  corporation  shall  have  been 
previously  obtained,  and  endorsed  in  writing  on  such  instru*- 
ment,  or  unless  such  a  privilege  form  a  part  of  the  original 
agreement,  and  be  expressly  granted  by  the  corporation.  The 
Idth  section  prohibits  the  issuing  of  any  notes,  as  therein  before 
prohibited. 

I  cannot  bring  myself  to  doubt,  for  a  moment,  that  the  right 
of  issuing  negotiable  notes,  except  in  the  prohibited  case  of 
notes  stipulating  to  pay  annuities  upon  lives,  is  given  with  en- 
tire latitude,  depending  on  the  discretion  and  will  of  the  corpo- 
ration. The  grant  of  the  power  is  unlimited  and  unrestricted. 
The  prohibition  not  to  issue  any  notes  stipulating  to  pay  ahnu- 
ities  upon  any  life  or  lives,  taken  in  connection  with  the  gen- 
eral grant  of  power  to  issue  negotiable  engagements  without 
restraint,  shows  that  the  legislature  mtended  that  there  elhoald 
be  no  restraint  or  prohibition  but  in  the  specified  case.  And 
upon  the  settled  principle  of  construction,  an  -exception  to  a 
power  otherwise  unlimited,  shows  that  it  was  intended  to  be 
limited  no  further  than  is  expressed  in  the  exception. 

It  is  contended,  that  the  power  to  issue  engagements,  con- 
tained in  the  15th  and  16th  sectionsof  the  act,  must  be  confined 
to  such  as  may  become  necessary  in  the  principal  business  and 
objects  of  the  incorporation,  that  is,  upon  subjects  of  insurancei 
and  where  losses  happen,  which  it  is  not  convenient  for  the  cor- 
poration 4o  pay  immediately.  This  argument  supposes  that  all 
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file  peweis  conferred  by  the  act  embrace  the  business  of  insu-     AUUMT, 
mice;  and  that  idea  is  only  to  be  collected  from  a  part  of  the  ^^^^^}^^ 
preamble,  rejecting  or  ^overlooking  that  part  of  it  which  declares,  .j.^^  psotu 
that  a  company   promoting  the  objects  before  enumerated,  ▼. 

where  the  profits  must  necessarily  be  spoall,  should  be  liberally  U»iaAi»».Go. 
encottrased. 

The  fiberal  enoouiagCBEient,  it  would  aeem  to  me,  meant 
some  benefits  beyond  the  small  profits  arising  from  insurance 
gainst  fire,  and  of  the  navigation  on  our  interior  waters*.  I 
have  already  said,  that  I  lay  no  stress  on  the  preamble,  and  ^'^  [  *  392  ] 
I  contend  for  is,  that  if  it  be  called  in  to  aid  the  construction 
of  the  act,  itmust  be  tnl^en  altogether. 

Have  the  corporation  a  right  to  discount  notes  7  The  d\fh 
counting  of  notes  isone  mode  only  of  lending  money,  and  that 
they  possess  this  power,  appears  to  me  indisputable.  By  the 
ninth  section  of  the  act,  the  directors  have  express  power 
to  cilU  and  demand  from  the  stockholders  the  :remainder  of  all 
sums  by  them  siibscrft>ed,  and  adequate  power  is  given  to  en- 
force the  payment :  in  the  same  section,  the  directors  are  au- 
ihoriaed'to  make  and  pursue  such  by-laws,  rules,  and  regular 
tions,  as  they  shall  deem  proper,  <and  among  other  things,  for 
the  iniie$tment  of  the  funds  of  Ae  corporation  which  the  business 
of  insurance  may  not  actively  e$nploy. 

I  know  of  no  technical  legal  definition  of  the  term  invest 
meniy  as'  applied  to  money.  Ip  common  parlance,  it  means 
the  putting  out  of  money  on  intoreat;  and,  beyond  all  doubt, 
the  legislature  meant  that  the  eoiporation  might  put  out, 
or  juse  and  employ  such  part  of  their  fumls  as  the  business 
of  insurance  did  not  actively  employ ;  and  the  plea  put  in  by 
the  defendants  alleges  thai  thmrdiscounttngof -notes  consists  in 
investing  the  funds  of  the  corporation,  whiah  the  business  of 
■insurance  in  the  act'mentioned  4id  not  actively  employ,  and. no 
otherwise,  if  the  mode  of  ipvastnient,  by  discounting  notef , 
which  is  nolhing'else  than  lending  money  oniperaonal  security, 
is  not  prohibited  1:^  the  act«of  incorporation,  then  it  appears  to 
me  to  be  authorized  mider  the  general,  and  unqualified  power 
of  investing  the  funds  not  actively  emj^yed  inthebuainess.of 
inaurimee. 

This  idea  derives  confirmation  from  the  tfifih  -section  of  the 
act,  which,  after  authorizing  thestockholdersowningiwo  thirds  . 
of  the  4tMk  !to  discontinue  rthe  business  (of  .the  eoqx)ratton, 
m^es'it  the<dutyof>the  direotOR  tocaUin^allparts  of  the  funds 
or  capital  atock^of  the  corporation  u^AtcA  snayhave  b^en  loaned 
by  the  corporation.  The  second  section < of  the  act  forbids  their 
leaning  upon  bottomry  and  respondentia;  and,.a»lTeadthe  19di 
section  of  theact,  the  power  confened' on  thecoiporation  to  take 
and  holdimortgagBaoactends  onlyito  theitaking  tkem. when, given 
,to secure iJie  paymenttof  thBsfaiU'easufascrifaed,Dr  totseoure  the 
payment  of  money- whidi,  in  the  oourse- of  buiinesSiiaQtaally .be- 
comes '^duetto  thacotporation.    The  i€tli  anttion  tf f^tfae  9M  far-      [  *  393 1 

807 


898  CASES  IN  THE  SUPREME  COURT 

ALBANY,    bids  the  employment  of  any  part  of  their  funds  in  buying  or  sellii^ 

August,  1818.  goods  and  merchandise,  or  any  funded  or  other  stock,  created  by 

Thb  People  ^^^  ^^  Congress,  or  of  any  particular  stale  ;  or  in  buying  or  selling 

V.  the  stock  of  any  bank,  or  in  loaning  any  money,  or  issuing  any 

Utica  Imi.Co.  notes,  as  therein  before  prohibited. 

It  would  seem  to  follow,  as  a  necessary  consequence  from  the 
ffeneral  provision,  that  the  corporation  might  invest  such  of  their 
funds  as  the  business  of  insurance  might  not  actively  employ, 
and  the  denial  of  the  means  of  investment,  unless  by  lending 
money  on  personal  security,  that  such  lending  is  authorized. 
But  the  prohibition  in  the  I8th  section  to  the  loaning  any 
money,  as  therein  before  prohibited,  by  necessary  inference,  au- 
thorizes the  loaning  in  any  case  not  within  the  prohibition ;  and, 
consequently,  the  discounting  of  notes,  not  being  prohibited  be- 
fore, is  authorized. 

It  has  been  argued,  that  the  proviso  to  the  9th  section  of  the 
act  operates  to  prohibit  the  discounting  of  notes  by  the  corpo- 
ration, inasmuch  as  discounting  notes  by  the  defendants  is 
prohibited  by  the  restraining  act.  The  proviso  is,  ^'  that  such 
investment,  by-laws,  rules,  and  regulations,  shall  not  be  repug- 
nant to  the  constitution  and  laws  of  this  state,  or  of  the  United 
States,  nor  forbidden  by  this  act  in  the  restrictions  and  prohibi- 
tions on  this  corporation  hereinafter  contained."  The  restrain- 
ing act  provides  that  no  person  una%Ukorized  by  law  shall  suIh 
scribe  to,  or  become  a  member,  of  any  association,  or  proprietor  of 
any  bank  or  fund  for  the  pur]X)8e  of  issuing  notes,  receiving  de- 
posits, making  discounts,  or  transacting  any  other  business, 
which  incorporated  banks  do,  or  may  transact,  by  virtue  of  (heir 
respective  acts  of  incorporation. 

The  offence  prohibited  bv  this  act,  consists  in  subscribing  to, 
or  becoming  a  member  of,  any  association,  or  proprietor  with 
others  of  any  bank  or  fund  unauthorized  by  law  for  banking 
purposes.  But  if  the  subscribing  to,  or  becoming  a  member,  or 
a  coproprietor,  of  any  fund,  is  authorized  by  law,  tiien  the  issu- 
ing notes,  receiving  deposits,  and  making  discounts,  is'  no  vio- 
latioti  of  the  act.  The  act  ffuards  against  two  thiujgs;  the 
[  *  394  ]  unauthorized  institution  *of  a  mnd  or  bonk  by  an  associiUion  of 
individuals,  and  the  making  use  of  that  fund  for  banking  pur- 
poses. To  subject  a  corporation  or  individuak  to  the  operation 
.  of  the  act,  and  to  convict  them  of  an  offence  against  it,  both 
circumstances  must  concur.  The  fund  must  be  unauthorized, 
and  it  must  be  for  the  purposes  of  banking.  The  statute  con- 
siders the  association  by  individuab  to  create,  and  actually 
creating,  a  fund  or  bank,  the  principal  offence ;  the  purpose  for 
which  it  is  done,  if  it  be  in  contraVention  of  the  act,  completes 
the  offence.  How,  then,  can  it  be  said,  that  this  corporation 
have  violated  the  restraining  act,  by  investing  that  part  of  their 
capital  which  the  business  of  insurance  may  not  actively  employ, 
when  the  act  of  incorporation  expressly  authorizes  a  subscription 
to  the  stock  of  the  cofporation,  limits  the  number  of  shares  to 
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two  thousand,  and  fixes  them  at  two  hundred  and  fifty  dollars     ALBANY, 
each,  and  empowers  the  directors  to  call  it  in  ?     If  the  simple  ,^^^^^J^^ 
act  of  loaning  money  by  a  corporation  legally  possessed  of  a  ths  pkofle 
fund,  by  way  of  investing  their  surplus  capital,  is  not  an  offence  ^• 

against  the  restraining  act,  (and  I  say,  with  entire  confidence,    "°**'*^-^ 
that  it  is  not,)  there  is  an  end  of  the  question ;  for  there  is  no 
other  law  which  it  is  pretended  has  been  violated. 

The  same  answer  is  applicable  to  the  objection  against  this 
corporation  receiving  deposits :  there  is  no  express  authority  in 
the  act  of  incorporation  to  receive  deposits,  as  there  is  to  issue 
negotiable  notes,  and  to  loan  money ;  but  the  act  of  receiving 
money  as  a  bailee  or  trustee  for  another,  is  an  innocent  and 
harmless  act,  forbidden  by  no  law,  and  injurious  .to  no  person. 

I  have,  then,  examined  the  act  incorporating  the  defendants, 
and  the  restraining  act,  and  if  I  have  taken  a  correct  view  of  the 
powers  conferred  by  the  former,  and  have  given  a  just  construc- 
tion to  the  latter,  the  defendants  stand  unafiected  by  it. 

I  have  totally  disregarded  all  insinuations  or  suggestions  that 
the  legislature,  in  point  of  fact,  did  not  intend  to  grant  banking 
powers.  I  know  of  no  other  rule  by  which  to  construe  a  stat- 
ute, than  to  examine  it  by  the  words  it  contains,  to  give  to  its 
expressions  a  fair  and  just  interpretation,  upon  the  established 
rules  of  construction.  Courts  of  law  cannot  ♦consider  the  mo-  [  *  395  ] 
tives  which  may  have  influenced  the  legislature,  or  their  inten- 
tions, any  further  than  they  are  manifested  by  the  statute  itself. 
It  is  true,  that  this  act  of  incorporation  grants  no  express  power 
of  hanking,  eo  nomine ;  nor  is  it  necessary,  to  authorize  banking 
operations,  that  any  particular  form  of  expression  should  be 
used :  it  is  sufiicient  if  the  attributes  of  banking  are  conferred. 

In  considering  this  case,  my  opinion  does  not  rest  on  any  im- 
plied powers  which  the  corporation  possess,  merely  as  a  corpo^ 
ration ;  but  is  founded  on  the  powers  expressly  given,  and  on 
such  as  are  necessarily  implied  from  the  luigua^e  of  the  act  of 
incorporation^  And,  in  my  judgment,  the  defendants  have  a 
very  clear  title  to  enjoy  the  franchise  set  forth  in  their  plea. 

PukTTy  J.,  being  related  to  some  of  the  defendants,  declined 
giving  any  opinion. 

Judgment  of  ousten  (a) 

(a)  Vide  Jackson  v.  Brown,  5  WendelPt  Rep,  591.  Jacluon  v.  Bowen,  7  Ccw,  Rep.  IS. 
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smitv  SikitTH  agirinsP  Paoe. 

V. 

p.wasMised  IN  1811,  the  defendant  cofifessed  a  judgment  in  favor  of  the 
9f  two  iarms,  plaintiff,  on  a  bond  for  10,000  dollars,  conditioned  to  pay  4,509 
bmmd  by^l  dollars  with  interest.  The  defendant  was,  at  that  time,  seised 
j^djmeDt  to  a  of  two  farms  ih  the  county  of  Hkrkitner,  on  which  the  judgment 
fanns  P?  after-  becaiiie  a  Hen.  In  January;  1616,  he  sold  one  of  the  farms  to 
™^  wW  to  Danid  Tildtn  for  9,000  dollars,  and,  for  part  of  the  considera- 
otberto^.,wbo,  ^^^i  ^^x'l^  ^^  boud  of  T.  in  the  penal  sum  of  6,000  dollars, 
fo'  i»^  of  the  conditioned'  to  pay  off  and  discharge  the  balance  then  due  on 
moMy,'pive  to  the  Said  judgment,  being  3,000  dbllars;.  About  the  same  time, 
[  •  396  ]  Sylvester  Wilcox  purchased  *bf  the  defendant  the  other  farm,  for 
^- »>w«Ji  con-  900-  dollars,  for  which  he  paid,  and*  received  a  deed  with  full 
off*^  and  512  covenants  and  warranty.  fVilcox^  being  indebted  to  Richard 
charge  the  juc^  Gardenier,  in  the  sum  of  1,000  dollars,  gave  him  a  bond  with  a 
"  r.  ^wB^ted  warrant  of  attorney  tb  confoss  judgment,  and  which  was  entered 
to  Day  off  the  up  ift  this  Coutt".  Gxirdtnter  issued  an  execution  on  this  judg- 
proS]r3^'it?"to  ment,  by  virtue  of  which  the  Ikrm  purchased  by  Wilcox  of  Pag^ 
•^v^oee  the  ^a9  sold,  and  ©.  became  the  purchaser  at  the  sheriff's  safe. 
uSanee  due  on  -D*  TKlden,  being  pressed  to  pay  the  balance  oii  the  judgment  in 
it/and  take  an  favor  of  Smith,  which  was  about  1,200  dollars,  requested  i?.  S. 
his  security;  and  tO  obtain  the  mouey,  and  take  an  assignment  of  the  judgment, 
afterwards  the  /J.  g^  accordingly  procured  the  money,  and  took  an  assignment 
ass^^edSo^  of  the  judgment  to  himself,  to  secure  the  principal  due,  with  the 
son  of  r.,  who  interest  and  costs.     Afterwards,  the  son  of  Daniel  Tilden  paid 

issued  an  exe-    -rt     a   ^t,  ii_*  i*a«i 

cution  thereon.  /<•  <3^.  the  money,  and  took  an  assignment  of  the  judgment  to 
to'i^**tevied*on  '^'^*®"j  aud'caused  an  execution  to  be  issued  on  the  judgment, 
the  iarm^'whi^  oud  levied  ofi  the  JTarm  sold'  by  the  defendant.  Page,  to  Wilcox, 
^u'  ^  i-P^D  8md  by  him  to  Gardenier,  and  which  was  advertised  for  sale  un* 

chased    of   P,    ,.      .,■'  ^.  ' 

On  motion  of  uer  the  execution. 

IV.,  a  rule  was 

proceedmgs'  on      S,  S.  Lush,  in  beHalf  of  Gardenier,  on  his  affidavit,  stating 

M**it*iS''"*^lSi  ^^^  ^^^  '^^^^  ^^  ^^^^  ^^  ^®*^'y  beliisved  that  the  son  of  D. 
the  farm  of  w.,  Tilden  held  the  said  judgment  so  assimied  to  him,  in  trust,  for 
•    SScr*'*o?'^i'hi  *^  benefit  of  his  father,  now  moved,  that  satisfaction  of  the  said 
Court,  (a)         judgment  should  be  entered  of  record,  or  for  other  relief,  <&c. 

The  Court  refused  to  order  satisfaction  to  be  entered  on  the 
iudgmeht,  but  granted  the  following  rule : — "  That  the  execution 
be  stayed,  as  far  as  respects  the  lands  purchased  by  Wilcox  of 
Page,  until  the  further  order  of  the  Court ;  and  that  no  costs  of 
tlie  motion  be  allowed  to  either  party." 

(<x)  Vide  Lansing  r.  Orcott,  16  Johm.  Rep.  4.     CUwu  v.  Dkknwm,  9  Coircn,  40& 
Baa/A  o/Aubum  r.  Throopy  18  Johnt,  Rep.  605. 
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Angpsi,  1818. 

*Iii  the  Matter  of  Haawood,  an  Imprisoned  Debtor.      otvukxrs 

ofPittstow* 

THE  priaoner  being  brought  up>  on  & habaoi^  corgmy.Ehsfhrd  otsrsxkbs 
moved  for  hie  discharge  under  the  <<  act  for  the  recovery^  of  debta  ^'  Platts- 
to  the  value  of;  twenty-five  dollars^"  passed  jtigril  5,  IBl^^  (sesB.  Aperwo  who 
36.  ch.  93.  seot;  12;  1  iV.  Ri  L.  387.)  on  the  usual  affidavit*  basbeenimpns- 
It  appeared  that  he  had  been  imprisoned  for  mora  than  60  days,  gS  or^'^da^ 
on  an  execution  issued  on  a  judgment  recovered  against  him  as  the  case  ma/ 
under  the  late  act,  extending  the  juriidiotion  ofjtuttces  of  the  'wti^^^^^ 
peace  to  demands  over  twenty-Jive  dollars,  and  not  exceeding  judgn^it  re- 
/yiy  dollars,  passed  Ajpnl  10,  1818,  (sess.  41.  ch.  94.)  which  TJiSIice  of  aS 
provides,  that  a  tanscnpi  of  the  judgmenl  ofi  the  justice  of  the  p«^f  and  re- 
peace  may  be  filed  in.  the  office  of  the  olerk  of  the  county,  and  derk  of  the 
leoorded  by  him,  who-  is  directed  to  i3Mie  exeQution<  on  such  ^^y,  o^r 
jpdgment,  to  the  sheriff  of  the  county,  <&c. .  t^  ^j^lLdk^ 

Hon  or  justices 

£  HjUmUon^  contrai  contended^,  that  the  judgment^  agmua^  ?sess/4r^h! 
the  prisoner  having  been  recorded  in  the  offibe  of  the  clerki  of  si.)  »  «nUticd 
the  county,  and  an  execution  issued  to  the  sheriff^  tbejusttoe  ratheiiwaioSs^ 
had  no  further  power  or  authority  in  the  caaci  and  thai  the  pro-  j*a^V  as  to  Ws 
visions  of  the  act  of  the  5th  of  AprUy  1813,  were  not  applioable  ™^^^^aie 

to- this  case.  provisions  of  «A< 

act  for  the  re* 
cooery  of  debU 

Per  Curiam.  The  ISth  section  of  the  last  act  (sess*  41.  ohv  SSiJja^"*  ^-^ 
94.)  declares,  that  the  form  of  proceedings  under  the  act  shall  ed  th^'sS^r 
be,  in  all  respects,  the  same  as  under  the  aforesaid  "  act  for  the  ^p"^>  ^^^?!  ^ 
recoveiy  of  debts  to  the  value  of  25  dollars;"  and  all  the  ofwh^hacraro 
provisions  of  the  said  act,  and  the  amendments  thereto,  are  de-  applicable  to 
clared  to  apply  to  this  act,  except  as  therein  otherwise  di-  menUooed, 
rected.  This  clause  gives  effect  to  the  provisions  of  the  act  of  ^^  *^-  *=*»• 
April,  1813 ;  and  we  are  of  opinion,  therefore,  that  the  prisoner  far  as  u  has 
is  entitled  to  his  discbarge..  oihenjnse     di- 

®  -n  •  J*     u  J  rected,  la) 

Prisoner  discharged. 

(a)  Vide  Brvokt  ^  Frtmh,  5  WmitW*  Rep.  £68. 


■  uniiii  mill    iiij' 


*The  Overseers  of  the  Poor  of  Pittstoww  agiainst  The.     [  •  308  J 
Overseers  of  the  Poor  of  PlasTtsburgh-. 

MOTION  for  judgment  as  in  case  of  nonsuit,  for  not  pro-  .  Whcm  thai» 
ceeding  to  trial,  &c.    There  was  an  issue  in  fact,  and  an  issue  lawTand^  i!!^ 

sue  in  fact,  t)» 
issue  in  law  oufi^ht  to  be  first  determined  j  but  the  pleinttflT  has  his  eleclioD  which  shaD  be  fiarst  tried  $   and 

the  defendant  is  not  entitled  to  judgment  as  in  case  of  nonsuit,  for  not  proceeding  to  the  trial  of  tlM  * 

in  fact,  while  the  issue  in  law  remains  undetemiaed. 
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Jkuks 

V. 


ALBANY,     in  law,  both  of  which  were  joined  in  the  last  January  vacation. 

August,j8i8.  r^Yi^  venue  was  laid  in  Rensselaer  county.  The  demurrer,  it 
was  stated,  went  to  the  whole  merits  of  the  case,  and  had  not 
yet  been  brought  on  to  argument. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  the  motion 
ought  not  to  be  granted,  nor  ought  he  to  be  compelled  to  stip* 
ulate  to  try  the  issue  in  fact  until  the  issue  at  law  was  deter- 
mined ;  and  that  the  plaintiff  had  his  election  to  try  that  issue 
first.     (2  TidiTs  Fr.  684.) 

iHtchill,  for  the  pljeintiff. 

Walworth^  for  the  defendant. 

Per  Curiam,  Whatever  may  have  been  the  ancient  practice 
on  this  subject,  yet,  according  to  the  later  authorities,  where 
there  is  an  issue  at  law,  and  an  issue  in  fact,  the  plaintiff  may 
elect  which  he  will  try  first ;  and  we  think  it  most  proper  that  the 
issue  in  law  should  be  first  determined.  The  defendant  cannot, 
therefore,  compel  the  plaintiff  to  stipulate  to  try  the  issue  in 
fact,  before  the  other  issue  is  disposed  of;  nor  is  he  entitled  to 
judgment  of  nonsuit,  because  the  plaintiff  did  not  bring  that 
issue  to  trial  at  the  last  Rensselaer  circuit.  It  is  as  much  in  the 
power  of  the  defendant,  as  in  that  of  the  plaintiff,  under  the 
rules  of  the  Court,  to  bring  the  demurrer  on  to  argument  at  the 
earliest  term  after  joinder  in  demurrer.  There  is,  therefore,  no 
cause  for  the  defendant  to  object  delay  on  the  part  of  the  plain- 
tiff, in  not  having  the  demurrer  argued  at  the  last  term. 

Motion  denied. 


L*399J 


If  a  dcfeiid- 
■ni|  living  wiih- 
in  40  miles  of 
the  place  of 
trial,  rlianges 
bis  residence, 
pennaneniiy,  to 
A  place  beyond 
that  distance, 
before  ia^sue  is 
joined  in  the 
cause,  he  will 
be  entitled  to 
fourteen  days' 
notice  of  trial ; 
bat  if  he  change 
his  residence 
lAer  isiiue  join* 
ed.  he  i*  entitled 
r^W    to    tighi 

-ys'  notice. 


*Jenks  and  others  against  J.  Payne. 

MOTION,  on  the  part  of  the  defendant,  to  set  aside  the 
verdict,  and  all  subsequent  proceedings  in  the  cause.  The  venue 
was  laid  in  the  county  of  Cortlandt,  where  the  defendant  was 
arrested.  He,  afterwards,  and  before  the  declaration  was  de- 
livered, removed  with  his  family  to  fVhiiestoton,  in  the  county 
of  Oneida,  a  distance  of  more  than  fifty  miles  from  his  former 
residence,  and  where  he  has  since  continued  to  live.  The  cause 
was  noticed  for  trial  at  the  last  June  circuit  in  Cortlandt  county, 
at  which  an  inquest  was  taken  by  default ;  but  the  notice  being 
for  less  than  fi>urteen  days,  a  motion  was  now  made  to  set  aside 
the  inquest  for  irregularity. 

Donnelly^  for  the  plaintiffs. 

A.  Payne,  for  the  defendant. 
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Per  Curiam.     The  defendant,  when  he  was  arrested,  resided     ALBANY, 
within  40  miles  of  the  place  of  trial ;  but  before  issue  was  joined    ^"S"*ii  *^*8. 
in  the  cause,  he  removed  from  Cartlandt  county,  to  a  greater  ^^'^^^^^^^^ 
distance,  and  has  since  permanently  resided  at  fVhiiestovm.    It  v. 

does  not  appear  that  the  defendant  absconded  from  his  former  M'Dokald 
place  of  abode.  He  was,  therefore,  entitled  to  14  days'  notice 
of  trial.  If,  however,  he  had  removed  beyond  the  distance  of 
40  miles,  after  issue  joined  in  the  cause,  he  would  have  been 
entitled  only  to  eight  days'  notice.  And  such  is  the  practice 
of  the  Court  of  K.  B.  in  England.  (2  Tid(Ps  Pr.  595.  ij^pew- 
cer  v.  Hall,  1  East,  Rep.  668.) 

Motion  granted,  (a) 

[d)  Vide  Idoyd  t.  Hooper,  7  Eattt  684.    Douglaa  t.  Ray,  4  Term  Rep,  55S. 


*Kent  cg-ain5/ M'DoNALD.  .[♦400] 

N.  WILLIAMS,  for  the  defendant,  moved  for  judgment  as  ^^^^  ^, 
in  case  of  nonsuit.  It  appeared  that  an  interlocutory  judgment  phiaimng  an 
bad  been  entered,  for  want  of  a  plea,  in  Aumst,  1817,  since  which  ju^jSwii^^Jcg- 
the  plaintiff  had  not  proceeded  to  have  nis  damages  assessed,  lUied  to'  pio. 
nor  taken  any  steps  in  the  cause.  The  defendant  had  been  more^"ihM^wo 
surrendered  by  his  bail,  and  had  been  in  custody  for  more  than  terms,  a  rule 
two  terms.  ZirT'Z 

defendant,  thai 

Marcy,  contra,  read  an  affidavit,  stating,  that  the  plaintiff  re-  ^etwrirS 
sided  in  the  province  of  Maine,  and  he  did  not  know  by  whom  mquiry  in  ao 
he  could  prove  his  demand;  that  the  defendant  was  insolvent,  ^^^^  "**" 
and  unable  to  pay  even  the  costs  of  suit. 

Per  Curiam.  Take  your  rule,  that  the  plaintiff  proceed  to 
execute  his  writ  of  inquiry  of  damages  in  thirti/  days,  or  that  he 
be  non  pressed. 

Motion  granted. 
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Gardner  against  Campbell. 

BepUviB  wfli  THIS  was  an  action  of  r^levin,  for  taking  certain  goods  and 
M  Jffi«?^SS^  chattels  of  the  plaintiff.  The  defendant  ^eaded  to  the  dec- 
hKviag  levied  laration,  which  was  in  the  ordinary  form,  1.  Non  Cepit; 
foodi*^n*ex^  2.  An  avowry,  setting  forth  that  the  defendant,  on  the  Slst 
coiioik,  receives  of  December,  1817,  was  under  sheriff  of  the  county  of  Cort" 
Sr^^^I  i<^nJt,  on  which  day  ajl./cr.  directed  to  the  sheriff  of  Cortiandi 
due  OD  the  ez-  was  issued  out  of  this  Court,  against  the  plaintiff,  at  the  suit  of 
SS" refaiei"to  Aoron  Benedtcty  for  3,132  dollars,  debt,  and  14  dollars  and  43' 
le-deiiver  the  cents,  damages  and  costs ;  that  the  writ  was  delivered  to  the 
^^Apenontak-  defendant  to  be  executed,  who,  thereupon,  and  before  the  return 
iof^  the  goods  of  d&y  thereof,  levied  upon  the  goods  in  question,  continued  in 
llSwiIf''BmS?ri-  possession  of  them  until  the  twelfth  of  January^  1818,  and  sold 
ty,  does  not  be-  them,  on  the  tenth  of  January ,  to  satisfy  the  execution. 
^^^ni^o^by  3.  An  avowry,  stating  the  execution  and  levy,  and  that  the 
reAising  to  re-  defendant  continued  in  possession  of  the  goods  until  the  twelfth 
hisluihSiiy  to  of  January,  1818. 

detain  the  s;oods      4.  A  coguizancc,  as  bailiff  of  the  sheriff  of  Corilandt,  setting 
(L)  ^^'^'^"^'  forth  the  execution,  levy,  and  sale. 
[  ♦  402  ]  *The  plaintiff  pleaded,  1.  to  the  first  avowry,  that  before  the 

A  mere  nop-  taking  of  the  goods  and  chattels  mentioned  in  the  declaration, 
noTnMaceainan  and  whilc  the  Ji.  fa.  was  in  the  defendant's  hands,  to  wit,  on 
a  trespasser  ab  the  scvcnth  of  January,  1818,  he  settled  with  the  defendant  as 

(a)  Vide  Dunham  v.  Wyekof,  3  WendelPM  Rtp,  280.  Hail  v.  TtiUle,  t  IhUL^mi, 
Mar$hall  v.  DanUy  I  Ibid,  109.  Judd  v.  Fox,  9  Cmo,  Rep,  259.  Clarke  v.  Skinner,  20 
Jafuu,  Rep,  465,  MUh  v.  MaHin,  19  Jo/ow.  Rep,  32.  MorrU  r.  Dewitt,  6  IVenddl,  71. 
Oate*  v.  Lomulmryf  20  Jolau.  Rep.  427. 
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to  iheji^fa.f  and  found  that  there  was  due  and  owing  thereon  hbw-tobi^ 
734  dollars  and  4  cents,  including  sheriff's  fees,  which  the  plain-  ^  ^^^ 
tifi'  tendered  to  the  defendant,  and  which  the  defendant  accepted 
in  satisfaction  and  discharge  of  the  execution. 

2.  A  similar  plea  to  the  second  avowry. 

3..  To  the  first  and  second  avowries,  that  on  the  seventh  of 
January^  1818,  one  Barney ^  at  the  request  of  the  plaintiff,  ten?* 
dered  and  paid  to  the  defendant  the  sumof  734  dollars  and  4 
cents,  being  the  amount  then  due  and  owing  on  the  execution, 
including  sheriff's  fees,  which  sum  the  defendant  accepted^  and 
gave  a  dischaige  in  full  satisfaction  of  the  execution. 

4.  and  5.  1^  the  cognizance,  the  plaintiff  pleaded  a  settles 
ment  with,  and  payment  to  the  defendant,  by  himself,  and.  by 
Barney y  at  his  request^  as  in  his  first  and  third  pleas. 

To  the  second  plea  the  defendant  replied,  denying  a  settle* 
ment  and  payment  of  the  amount  due  on  the  execution;  and  as. 
to  the  first,  third,  fourth,  and.  fifth  pleas,  there  was  a  demurrer 
and  joinder.  The  cause  was  submitted  to  the  Court  without, 
argument. 

SpENCEa,  J.,,  delivered  the  opinion  of  the  Court.  The  first 
objection  to  the  pleas  is,  that  they  admit  the  orimn&l  caption  to 
be  lawful,  and  that  when  that  is  the  case,  replevin  does  not  lie. 

In  the  case  of  Hopkins  v.  Hopkins^  (10  Johns.  Rep.  372.)  this 
Court  adopted  the  well-known  and  ancient  principle^  that  when 
a  person'  acts  under  an  authority  or  license  ^ven  by  the  law^ 
and  abuses  it,  he  shall  be  deemed  a  trespasser  ab  initio ;.  but  the 
action  is  grounded  on-  a  tortious  taking ;  and  The  Six  Carpen^' 
ters^  case  (8  Co.  146.)  recognizes  a  distinction!  between  the 
actual  and  positive  abuse  of  a  thing  taken  originally  by  author- 
ity of  the  law,  and  a  mere  nonfeasance,,  such  as  a  refusal  to 
deliver  an.  article  distrained. 

The  conclusive  objection  to  all  the  pleas  is,. that,  eonfessedlyj. 
*the  defendant  took  the  plaintiff's  goods,,  under  and  by  virtue  [  *  403  ] 
of  an  execution ;  and  they  are,  in  the  language  of  this  Court,  in 
Thompson  y.  Button^  (14  Johns.  Bep.  86.)  in  the  custody  of 
the  law,  and  it  would  be  repugnant  to  sound  principles  to  per- 
mit them  to  be  taken  out  of  such  custody,  when  the  oflicer  has 
found  them  in  the  possession  of  the  defendant  in  the  execution, 
and  taken  them  out  of  his  possession. 

The  pretence  set  up  here  iff,  that  the  execution  was  paid  and 
satisfied.  Whether  it  was  or  not,  makes  no  difference  in  the. 
principle.  If  (he  fact  be  true,  the  plaintiff  is  not  without  his- 
redress ;  he  cannot  be  allowed  to  set  up  that  fact  to  devest  the 
sheriff's  possession ;  the  goods  were  lawfully  taken  by  the  de- 
fendant, and  repkvin  is  not  the  appropriate  remedy,  if  it  were 
allowed,  the  execution  of  the  writ  of  Jieri  facias  might,  in  all 
oaseS)  be  delayed  or  eluded. 

Judgment  for  the  defendants. 
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NEW-YORX; 
Oet  1818. 

gaok  Gage  against  Reed  and  another. 

V. 

If  ihc  partiei      ^^  ERROR,  OD  Certiorari  to  a  justice's  Court. 
in   a  jusUce's      The  defendants  in  error  brought  an  action,  in  the  Court  be- 
uy"hc  ?Stfe  w  '^^>  ogsinst  the  plaintiff  in  error,  for  goods  sold  and  delivered, 
its  merits,  this  iu  the  year  1815,  to  Sally  Green j  who  afterwards  became  the 

ckTcJe  "hi  'd^I  ^^*^  ?f  ^^^  defendant  below.  The  defendant  pleaded  the  gen- 
tcnd.iiit,  who  eral  issue.  At  the  trial,  in  the  Court  below,  the  defendant 
udH  *"c*ihra?ted  stated,  that  he  was  under  twenty-one  years  of  age ;  and  his 
by  \m  wife  »>e-  father,  who  was  present,  assenting  to  that  fact,  the  justice  ap- 

from  rbjociISi  P^i°^^  ^^^  fa^'*®'"  l^'s  guardian,  with  the  defendant's  assent. 
OD  ctrtioran,  \l  It  was  agrcod  between  the  parties,  that  the  cause  should  pro- 

!Jrh"/''^1rJ"1S'  ^^  ^^  ^*^  ^"  ^^^  merits.  The  account  of  the  plaintiffs  below 
ihoujrh  he '  did  agaiust  Sally  Green,  prior  to  her  marriage  with  the  defendant 
[  ♦  404  1  below,  was  admitted  by  the  ^guardian,  and  it  was  attempted, 
not  insist  on  the  without  success,  to  Substantiate  a  set-off  in  her  favor.     No  mo- 

Don-jouKier     m    ..  j     r  •,  l«      ^-  •      j 

the  Court  be-  tiou  was  made  for  a  nonsuit,  nor  was  any  objection  raised  on 
iToT'waiv****  Se  ^^^  ground  of  the  non-joinder  of  the  wife  of  the  defendant  be- 
objecTbnt  and  low,  uor  was  any  objection  taken  on  account  of  the  defendant's 
the  ag^reomeni  infancy.    Judgment  was  rendered  in  favor  of  the  plaintiffs 

apphcs  only  to  l   i 
fonnaJ  and  lech-  DelOW, 
nicaJ  ol>jcctions. 

not  \^  sued  for  Pcr  Curiam.  The  judgment  is  erroneous ;  for  although  the 
*  f^*^.^^  *'?"^'^*^J*  defendant  below  did  not  insist  on  the  non-joinder  of  his  wife, 

ed   by  nis  wiTe   •  ••  •  •  ■  ...  m,  ^  , 

dum  sola,  witii-  ne  did  not  waive  that  objection.  The  a^eement  to  try  the 
"oino!f 'as^de?  ^^"^  ^^  **®  merits,  was  a  waiver  only  of  formal  and  technical 
Icndant  j**  the  objcctious,  and  would  operate  no  further  than  to  cure  defects 

su"vrvhf  "''''''-  ^^  ^^^^  nature. 

{^iust  hfr;  a^d      The  ouly  foundation  for  the  liahiUty  of  the  defendant  below, 

of*tiS*wlfe"iJ'5![  ^^  ^^  marriage  with  Sally  Green;  and  it  is  well  settled,  that 

^umrientgn>und  the  husbaud  alone  cannot  be  sued  for  a  debt  contracted  by  his 

IieveMir^"'^ihe  ^''^  before  marriage ;  for  in  the  event  of  his  death,  the  cause 

;cdKineiiL  (o)     of  action  survivcs  agmnst  her.    The  case  of  Mitchinson  v.  ifeir- 

son  (7  Term  Rep.  348.)  is  directly  in  point.    The  suit  there 

was  against  the  husband  alone,  for  work  and  labor  done  for  his 

wife,  before  marriage.    The  plea  was  the  general  issue,  and  a 

verdict  was  found  for  the  plaintiff;  and  on  amotion  in  arrest  of 

judgment,  the  Court  said,  that,  according  to  the  best  authorities 

on  the  subject,  the  action  against  the  husband  alone  could  not  be 

supported,  observing,  that  the  case  of  Drew  v.  Thorn  (Alleyn, 

72.)  was  directly  in  point;  and  they  arrested  the  judgment. 

Whatever  is  a  good  cause  for  arresting  a  judgment,  is  a  good 

cause,  also,  for  reversing  it. 

Judgment  reversed. 

(a)  But  where  the  wife  is  improperly  jouied,  if  the  plaintiflT  has  a  cease  of  action  against 
the  husband,  he  will  be  permitted  lo  enter  a  noUe  vrotequi  a«  to  the  wife.  WftUbecJk  v. 
Coo*,  mfra,  483. 
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Martin  against  Hawks,  Sheriflf  of  Otsego.  ^"mI^^^^ 

V. 

i*HIS  was  an  action  of  debt  for  an  escape.  The  declaration  ^  tainUiiob 
stated^  that  the  plaintiff,  in  this  action,  in  August,  1816,  re-  taineSTjinV 
covered  a  juc^ment,  in  an  action  of  trespass,  assault,  battery,  Sidiu*"^'  °* 
and  false  imprisonment,  in  this  Court,  against  Jeremiah  Robin-  tix^ce^l  ku'Z 
ion,  for  77  dollars  and  44  cents ;  that  a  ca.  sa.  was  issued  thereon,  fjj^f  ^la^unii-r^ 
and  delivered  to  the  defendant,  on  the  2d  ot  November,  1816,  aiiom^^"gave 
who,  on  the  30th  of  November,  arrested  Robinson,  and  on  the  "^JJjf ®  *° ''*^' '!^: 
same  day  voluntarily  suffered  him  to  escape.  The  defendant  ihe  amoum^'oi 
pleaded  nil  debet,  with  notice  of  a  release  from  tlie  plaintiff.  ^*  ^"*^5"^^o/  ^" 
The  release  was  dated  the  27th  of  November,  1818,  and  was  as  the  p)aiui)li>)d 
follows : — "  I  hereby  discharge  the  sheriff  in  the  above  (the  oriffi-  *"!}!,4  *  ^"v"?' 
nal)  suit,  and  direct  him  not  to  proceed  any  further  with  the  ca,  shcrifr  to  pay 
sa.  against  the  said  Jeremiah  Robinson,  in  my  favor,  but  to  re-  wh?o^*ioUc°cTM' 
turn  the  same  satisfied,  as  I  have  received  in  full  of  the  debt,  to  him,  amf  !ioi 
and  costs  on  the  same.  In  witness,  (tc."  The  cause  was  tried  {Jo^auoroe'^bfi' 
at  the  Otsego  circuit,  before  Mr.  J.  Piatt*  ing  emlueci  to 

At  the  tnal,  the  counsel  for  the  plaintiff  offered  to  prove  that  mounr^'of^  ihe 
the  amount  of  the  judgment  against  Robinson,  with  the  excep-  judgment,  ex- 
tion  of  six  cents,  was  due  to  Ambrose  L.  Jordan,  the  plaintiff's  ^'''hls'  cost^' 
attorney  in  the  original  suit,  as  taxable  costs;  that  when  the  ca.  ^a.  The  defeodajit 
was  delivered  to  the  defendant's  deputy,  this  fact  was  expressly  "^  ui^sHeri^ 
stated,  and  the  deputy  was  required  to  pay  the  amount,  when  voluntarily  5ur- 
coUected,  to  the  attorney,  and  not  to  the  plaintiff;  that  the  [a*^.*"  The'' Si 
deputy,  after  the  arrest  of  Robinson,  suffered  him  to  go  at  large,  torney  (a) 
on  his  promising  to  pay  the  money  in  a  few  days ;  and  that  ^^%l  SL  cs' 
Robinson  had  been  required  to  pay  the  amount  of  the  judgment  cape  against  liie 
to  Jordan,  and  not  to  the  plaintiff.     The  plaintiff's  counsel,  ^I^H   '?  't. 

I  n*        I  *  i_  1  1  1  •   1  «   name    ol      the 

also,  oflered  to  prove  *that  the  release,  which  was  executed  r  •  406  1 
after  the  escape  had  been  suffered,  was  executed  by  fraud  and  on^nai  piain- 
collusion  between  Robinson,  the  plaintiff,  and  the  sheriff,  for  the  lhVgb^f«couid 
purpose  of  preventing  the  attorney  from  collecting  his  costs,  not  avail  him. 
Upon  this  statement,  3ie  judge  nonsuited  the  plaintiff.  It  was  ^m^^J^o^X 
now  moved  to  set  aside  the  nonsuit,  and  the  case  was  submitted  nai  piaintifl;°iu 
to  the  Court  without  argument.  ti^, ""such  M 

lease    being    a 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  It  is  fully  auon^f^^'*"; 
settled,  by  a  long  series  of  decisions,  that  Courts  of  law  will  was  executed. 

with  notice    In 

all  the    parties 

of  his  lien  for  his  costs. 

The  attorney  has  a  lien  on  a  jndgmenl  recovered  by  his  client,  for  his  costs ;  and  if  the  defendant,  after . 

notice  from  the  attorney,  pay  the  amount  of  the  Jud^ent  to  the  plaintHf,  without  satisfying  the  attorney  lor 

bis  costs,  such  payment  is  in  his  own  wrongs,  and  he  is  liable  to  the  attorney  for  the  amount  of  his  bill. 

NVhere  an  assi^ee  recovers  a  judgment  in  the  name  of  his  assignor,  and  takes  out  a  ca.  sa.,  giving  the 
Aheriflf  notice  of  his  equitable  iuterost,  and  the  sheriff,  having  arrested  the  defendant,  suffers  him  to  escape, 
the  assignee  may  mamtain  an  action  against  the  sheriff,  for  the  escape,  in  the  name  of  the  assignor,  whici 
the  sheriff  cannot  defeat,  by  taking  a  release  from  the  nominal  plainUfT. 

(a)  Vide  ATFarlind  v.  Crary,  6  WendcWs  Rep,  297.    Bradt  v.  Koon,  and  Lawrence  v.  Bradt,  4  Cok 
Rp.  416.    P&ioer  v.  Kent,  1  Cowen,  172. 
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NGW-TORK,  take  notice  of,  and  protect,  the  rights  of  assignees,  against  aH 

^^^^J-^f^  persons  having  either  express  or  implied  notice  of  Uie  trust. 

Martih       {Johns,  Dig.  40,  and  the  cases  there  collected.)     It  is  equally 

V.  well  settled,  that  the  assignor  of  a  chose  in  action  cannot  de- 

H^wxf.      feat  a  suit  brought  in  his  name,  by  his  assignee,  by  a  release  to 

the  defendant,  who  has  notice  of  the  ass^nment. 

If  Jordan  stands  in  the  situation  of  an  ass^ee,  and  if  Martin 
SB  to  be  regarded  as  the  mere  trustee  to  Jordan,  for  the  amount 
of  the  judgment  against  Robinson,  then,  most  assuredly,  Martin 
could  not,  by  his  release,  defraud  his  ct9tuy  que  trust  of  the 
money  to  which  he  was  entitled. 

In  the  case  of  Finder  v.  Morris,  (8  Caines^s  Rep,  165.)  this 
Court  recognized  the  principle,  that  if  the  defendant  pay  to 
the  plaintifT  the  debt  and  costs,  after  notice  from  the  attorney 
of  the  plaintiff  not  to  do  so,  he  pays  the  costs  in  his  own  wrong. 
We  referred  to  Doug.  028.  4  Term  Rep.  123.  6  Term  Rep. 
861,  as  establishing  that  position. 

Lord  Mansfield  held,  in  the  case  of  Wtlsh  v.  Hole,  {Doug. 
S38.)  that  an  attorney  had  a  lien  on  the  money  recovered  by 
his  client,  for  his  costs ;  and  that,  if  the  attorney  gave  notice  to 
the  defendant  not  to -pay,  itill  his  bill  should  be  discharged,  a 
payment  by  the  defendant,  after  such  notice,  would  be  in  his 
own  wrong,  and  like  paying  a  debt  vfhiehhas  been  assigned  after 
•notice. 

In  the  case  of  'Read  v.  Dujmer,  {6  Term  Rep.  861.)  Lord 
Kenyan  said,  the  principle  'had  Been  settled  long  ago,  that  the 
party  should  not  run  away  with  the  fruits  of  the  cause,  without 
satisfying  the  legal  demands  of  his  attorney,  by  whose  industry 
[  *  40V  ]  and  expense  those  i^uits  wereobtained.  If  *the  money,  hesays, 
had  been  paid  over,  bona  fide,  to  the  pluntiff  before  notice  from 
the  attorney,  such  pigment  would  have  been  good ;  but  when 
it  is  made  in  violation  of  the  notice,  it  cannot  be  good  ;  and  be 
sanctions  Lord  Mansfield's  comparison  df  the  case  to  that  of  an 
assignment  of  a  chose  in  action ;  and  in  Oriffin  v.  Eyles,  (1  If. 
Bl.  ISS.)  the  same  principle  was  adopted.  In  T^rwin  v.  Gib* 
son,  (3  Atk.  719.).  Lord  Hardwicke  iheld  that  the  attorney,  in 
consideration  of  his  trouble,  and  the  money  disbursed  for  his 
client,  has  a  right  to  be  paid  out  of  the  duty  decreed  for  the 
plaintiff,  and  has  a  lien  upon  it ;  and  that  such  wc^  constantly 
the  rule  of  the  Court. 

It  will  be  observed,  that  the  question  now  before  the  Court 
is  not  whether  the  lien  of  the  attorney  for  his  costs  is  superior 
to  the  equity  of  a  defendant,  who  lias  a  matter  of  set-off  existing 
against  the  plaintiff :  a  different  rule  has  been  adopted  by  this 
Court  in  such  a  case. 

If  the  attorney  has  a  lien  on  the  judgment  for  his  costs,  and 
if  he  stailds  in  the  same  equity  that  he  would  have  done,  had 
the  judgment  been  assigned  to  him,  then  I  am  at  a  loss  to  dis 
cover  why  he  should  be  defrauded  of  that  lien,  and  devested  of 
that  equity,  when  all  the  parties  to  this  transaction  were  in 
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formed  of  his  lien,  and  forbidden  to  do  any  act  which  should  NEW-YOKK, 
prejudice  it.  v^^^l^J^lL/ 

The  sheriff,  by  sufiering  Robinwn  to  go  at  large,  was  inerita-      mart» 
bly  fixed  with  the  debt.     (1  Johns.  Cos.  411.)     He  never  could  v. 

retake  the  prisoner.  Bbtng  thus  fixed,  and  to  avoid  his  respon-  Hawks 
sibility,  he  avails  himself  of  what  he  had  been  directed  not  to 
do.  ^  He  takes  MartMs  discharge  of  the  judgment,  knowing 
that  no  part  of  it  bebnged  to  him,  except  six  cents,  and  he 
shelters  himself  under  ^he  release, 'which  Jtiobimwi  also  (A>tained 
fraudulently  ;•  for.  the  case  states,  that  he  had  been  notified  not 
to  pay  Martin,  (a)  Martin,  too,  was  guilty  of  a  fraud,  in  dis- 
charging the  execution  ;  for  he  well  knew  that  he  was  entitled 
to  no  part  of  it,  except  the  nominal  amount  of  six  cents. 

Now,  it  seems  to  me,  that  where  «  discharge  has  been  thus 
:>btained,  by  firaud  in  all  the  parties  to  it,  it  cannot  be  operative, 
as  respects  any  of  the  parties ;  and  that  we  should -^ot  be  going      [  *  408  ] 
further  than  we  have  already  gone  in  several  cases,  in  treating 
the  discharge  as  fraudulent  and  void. 

It  may  be  objected,  that  Jordan,  the  attorney,  is  not  to  be 
regarded  as  having  a  lien  on  the  action  for  the  escape,  inasmuch 
as  that  is  a  tort  not  assignable.  His  claim  to  a  right  to  prose- 
cute this  action  grows  out  of  his  lien  and  equity  in  the  original 
action ;  and,  therefore,  it  is  no  answer  to  this  action  to  say,  that 
it  cannot  be  assigned.  See  to  what  a  length  that  objection  will 
go ;  the  assignee  of  a  bond,  having  given  notice  to  the  obligee 
not  to  pay  it,  sues  on  it,  and  obtains  judgment.  He  takes  out  a 
ca.  sa.,  and  when  he  gives  it  to  the  sheriff,  notifies  him  that  the 
debt  is  his,  and  to  pay  it  to  him  only.  The  sheriff  arrests  the 
defendant,  and  permits  him  to  escape ;  and  then,  to  avoid  his 
liability,  takes  a  release  from  the  nominal  plaintiff.  Will  this 
protect  him  ?  If  it  does,  then,  indeed,  the  principle  that  a  Court 
of  law  will  notice  and  jvotect  the  assignee  of  a  chose  in  action, 
amounts  to  nothing. 

I  hold,  that  he  must  be  protected  throughout,  and  that  it 
would  be  just  as  inequitable  to  suffer  him  to  be  cheated  out  of 
the  fruits  of  the  judgment,  as  it  would  be  to  suffer  the  assignor 
to  cheat  him  out  of  the  means  of  obtaining  a  judgment.  The 
Court  are,  therefore,  of  opinion,  that  the  judge  erred  in  nonsuit- 
ing the  plaintiff,  and  that  the  nonsuit  must  be  set  aside,  with 
coats,  to  abide  the  event 

Motion  granted. 


(m)  Rn/momi  ▼.  Bqiurt,  11  Johiu.  Rtp.  47,  ace. 
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NEW-YORK, 
Oct.  1818. 

wai  DfcN     *Walden  and  Walden  against  Sherburne  and  £akin 

V. 
SUK  R  B  U  R  X  K  >_ 

A.  and  B.  THIS  was  ai)  action  of  assumpsit  for  goods  sold  and  delivered, 

citizens  of  the  Dioney  had  and  received,  money  paid,  and  money  lent  and  ad- 

ba^ng  b^  m  ^^nced.    The  defendant  Sheriume^  alone;  was  taken  and  ap 

partnership    in  Dearcd.     The  causc  was  tried  before  Mjr.  J.  Plaity  at  the  ']Se.w 

i^ii^\  y^ork  sittings,  in  November,  1817. 

1806,  to  dissolve  It  was  admitted,  that  on  and  before  the  29th  September^  1806, 

luid^^that'^^!^!  the  defendants  were  partners,  transacting  business  at  Nantes,  in 

should  establish  FroTice ;  and  that  on  the  30th  of  September y  they  entered  into 

iMc'JYr;.  the  following  agreement :- 

maining        in  «  We,  the  undcrsigncd,  Samuel  Sherburne  and  Samuel  Hunter 

ihey'^houM^ex-  Ealcifiy  both  natives  of  the  United  States  of  America ,  having  es- 

eri  themselves  tablishcd  a  hpusc  of  commerce  at  the  city  of  Nantes,  in  France, 

lign^nis*  from  ^n  the  21st  day  of  May,  1804,  under  the  firm  of  Sherburne  and 

the        Vmted  Eakin,  and  now  for  the  purpose  of  promoting  the  general  as 

sh!mitd'  ^^'^ship  ^^I'  ^^  individual  interest  of  each  party,  having  found  it  ezpe- 

goods  to   a.;  dient  to  establish  a  commercial  house  in  New-York,  we  have 

I     410]  unanimously  agreed  to  dissolve  our  *foregoing  partnership,  at  this 

which!vid"such  P^Rcc,  on  tbis  present  day,  and  that  our  future  concerns  shall  be 

sum  as «.  could  conducted  on  the  following  terms  and  conditions,  viz. 

sociaiion,  ^loM  "  !•  The  principal  objects  of  our  respective  establishments 

or  credit,  were  tending  towards  procuring  consignments  on  commission  from 

into^r^Monabie  ^^^  United  States,  we  hereby  pledge  ourselves  and  honor  to  use 

advances     on  our  bcst  endcavors   and  exertions  in  the  attainment  of  this 

iroods  consign-  ^u*     a 

Sd  10^.;  Li  object. 

on     shipments      "  g.  In  order  to  facilitate  the  better  its  execution,  the  said 

made  by  ^.  to 
the  United 

States,  by  order  of  B.,  B.  should  receive  one  third  of  the  profits,  and  on  shipments  by  B.  to  FramXf  A, 
should  receive  one  third  of  the  profits,  and  that  B.  should  have  one  third  of  tnc  commissions  on  consign- 
ments from  the  United  State*  io  A. :  that  a  statement  of  their  respective  accounts  was  to  be  made  at  tno 
end  of  each  year,  and  that  if  one  of  the  parties  had  incurred  losses,  that  the  other  V^as  not  to  be  answeraUe 
for  them,  beyond  a  forfeiture  of  the  profits  of  the  year.  According  to  this  aereement,  B.  established  him- 
self as  a  merchant  in  Nao-York,  and  having  contracted  debts  in  relation  to liis  business  :  Held,  in  an  ac- 
tion  against  A.  and  B.,  that  by  this  agreement  they  were  partners,  there  being  a  community  of  profit  and 
loss ;  that  as  the  debt,  being  principally  for  money  l^nt,  had  relation  to  the  partnership  concerns,  the  plain- 
tiff was  entitled  to  recover  ^  and  tnat  it  was  not  necessary  for  him  to  show  that  the  money  lent  or  credit 
given  w&<i  used  for  the  benefit  of  the  partnership  -,  and  that  the  stipulation  limiting  the  extent  of  the  liability 
of  each  of  the  partners  for  losses  incurred  by  the  other,  although  valid  between  tlicmsclvcs,  could  not  affect 
otiier  persons. 

Where  one  of  two  partners  executes  a  bond  for  duties  on  eoods  imported,  with  a  surety,  and  the  surety 
advances  his  co-obligor  monejr  with  which  be  pays  the  bonr^  he  may  maintain  an  action  against  both  the 
partners  for  the  money  lent,  this  being  a  partnership  transaction ;  although  had  the  surety  himself  taken  up 
tbe  bond,  be  could  only  have  broucbt  an  action  for  money  paid,  against  the  partner  who  executed  it. 

An  admission  by  one  partner,  after  dissolution  of  the  partnership,  of  a  balance  due  from  the  firm,  does  not 
bind  the  firm ;  but  entries  made  by  one  of  the  partners,  during  the  partnership,  in  a  t>ook  of  aecounts,  are 
admissible  evidence  against  both.  |o) 

If  a  party  in  a  cause,  to  substantiate  a  credit  in  his  own  favor,  produce  an  account  made  out  by  the  oppo- 
site party,  he  renders  it  evidence  agmnst  himself  in  the  first  instance ;  but  he  is  still  at  liberty  to  disprove 
the  charges  in  the  account. 

Interest  is  due  on  a  balance  of  account  from  the  time  it  is  liquiclalcd ;  and  it  is  Io  be  considered  as  liqtii- 
dated  when  rendered,  if  no  objections  be  made  lo  it.  When  a  verdict  is  taken  subject  to  the  opinion  ^tb« 
Court,  the  Court  may  draw  the  same  conclusions  from  the  evidence  as  the  jury  ought  to  have  aone.  {b) 

(a)  Greason  r.  Clark,  9  Cow,  Rep.  57.  Baker  v.  Stackpocle,  Ihid.  420.   Hopkins  v.  Batdts,  7  Ibid,  650L 
{b)  Wood  V.  Hickok,  2  WendeWs  Rep.  fiOl.  The  People  v.  Aw- lor*,  6  Cow.  Rep.  331.    Rnd  v.  Tht 

Rensselaer  Glass  Factory,  3  Cow.  Rep.  393.    Rensselaer  Glass  Factory  v.  Reid,  5  Ibid.  587.    3  Cow. 

Rep.  393.     WhUney  v.  Bttrling,  14  JoAm.  Rep.  215.     Tucker  v.  Ives,  6  Cowen,  193. 
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Shkrburki 


Sherburne  engages  to  ship,  from  time  to  time,  such  goods  as  NEW- York, 
may  be  deemed  suitable  for  sale  in  the  United  States^  directed     ^^'  ^^^^• 
to  the  said  EaJciUy  for  account  of  himself,  for  such  American 
citizens  as  he  may  point  out. 

'^  3.  The  said  Ealcin  engages  to  convert  all  such  amounts, 
likewise  any  sum  he  may  be  able  to  command,  arising  from  as- 
sociation, loan,  or  credit,  into  reasonable  advances  on  goods 
consigned  for  sale  to  the  house  of  the  said  Sherburne ;  the  said 
Ealcin  taking  the  needful  precaution  of  causing  insurance  to  be 
effected  thereon. 

'^  4.  All  shipments  of  goods  made  by  order  of  said  Ealcin^  and 
to  his  address  in  the  United  States,  shall  be  for  his  account  and 
risk ;  but  it  is  hereby  agreed,  that  one  third  of  the  net  pro- 
'  ceeds  arising  from  the  ^es  of  said  goods,  (if  any  there  are,) 
after  deducting  two  and  a  half  per  cent,  commission,  shall  be 
carried  to  the  credit  of  said  Sherbume*s  account. 

^^5.  On  all  consignments  of  goods  received  from  the  United 
StateSy  whether  arising  from  shipments  made  directly  to  the 
said  Eakiny  or  from  his  friends,  in  consequence  of  his  influence, 
and  exertions,  or  orders,  the  said  Sherburne  hereby  agrees  to 
acc9unt  with  the  said  Ealcin  for  one  third  of  the  net  commis- 
sions arising  from  such  consignments ;  and  it  is  further  under- 
stood, that  the  present  conditions  shall  be  made  reciprocal. 

"  6.  When  shipments  of  goods  are  deemed  prudent  to  be 
made  by  the  said  EaJcin^  on  his  own  account,  consigned  to  the 
said  Sherburne,  it  is  hereby  agreed  that  the  present  voluntary 
and  mutual  exchange  is  to  take  place. 

<^The  said  Sherburne  shall  receive  one  third  of  the  net 
^profits,  when  any  there  are,  on  such  adventures,  and  the  said 
Eakin  one  third  of  the  net  commission  arising  therefrom,  for 
each  of  which  the  respective  accounts  of  the  parties  shall  be 
credited ;  and  in  order  that  no  misunderstanding,  on  discussion, 
may  take  place  on  this  hei^d,  it  is  expressly  agreed  and  obliga- 
tory on  both  parties,  that  on  the  dlst  day  of  December,  in  every 
year,  a  letter  should  be  written,  copied,  and  addressed  to  each 
other,  announcing  the  sum  for  which  the  respective  accounts  are 
credited,  for  such  share  of  profits  or  commissions  gained 'during 
the  year.  It  is  furthermore  agreed  on  between  the  parties,  that 
the  foregoing  arrangement,  as  regards  a  repartition  of  profits  and 
commissions,  is  assimilated  to  the  principles  of  a  commandite,  that 
is  to  say,  if  any  losses  should  arise  on  such  adventures,  they 
shall  be  deducted  from  the  account  of  profits  made  in  the  year ; 
and  in  case  they  should  exceed  these  last,  no  further  responsi- 
bility can  be  laid  on  the  said  Sherburne  than  the  forfeit  of  profits 
made ;  and,  in  like  manner,  if  any  losses  should  happen  to  the 
said  Sherburne,  in  consequence  of  such  consignments  received, 
either  by  guaranty,  or  any  other  direct  cause,  then  the  said 
Eakin  only  to  be  liable  to  contribute  thereto  for  as  much  as  may 
be  due  him,  arising  from  the  same  species  of  profits  made  in  the 
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NEW-YORK,  year,  the  result  of  all  which  shall  be  respectively  made  known 
Oct  1818.     ^i  ii^Q  guj  Qf  ^g^j,  ye^^  as  aforesaid. 

^*"^|^][^^^]^      "  7.  The  accounts  concerning  adventures  per  Julia  Ann  and 
V.  Franklin  being  the  only  remaining  to  settle,  the  said  Eakin  en- 

Shxbburvx.  gages  to  settle  the  same  in  the  Unittd  Statesy  and  in  case  of  a 
loss  thereon,  (which  we  have  no  reason  to  expect,)  it  shall  be 
deducted  from  the  gross  amount  of  first  profits,  arising  from  our 
future  concerns. 

"8.  All  other  accounts  existing  betwe^i  the  contracting 
parties  being  settled  and  acknowledged  this  day,  and  the  present 
instrument  being  specially  to  regulate  our  future  concerns,  we 
have  signed  it  double  to  this  effect,  at  Nantes,  Septend^er 
30th,  1806." 

The  plaintiffs  produced  and  proved  an  account  current  be- 
tween them  and  Eakin,  on  which  there  was  the  foUowing  en- 
dorsement, in  the  hand-writing  of,  and  subsoibed  by  Eakui: — 

[  *  412  ]  "  I  do  hereby  certify  the  foregoing  to  be  a  true  account  ♦with  * 
Messrs.  Jacob  and  TTh&mas  fValden,  and  myself,  and  that  th^e 
is  a  bedance  due  them  of  five  thousand  eight  hundred  and  two 
dollars,  fifty-four  cents,  and  which  has  been  ccmtracted  since  my 
connection  with  Samuel  Sherburne  of  Nantes^  New-Torky  Sep- 
tember 15,  1808."  It  was  admitted,  that  after  the  foregoing 
agreement  between  the  defendants  was  entered  into,  SkeHmme 
continued  at  Nantes,  and  transacted  general  bunness  in  his  own 
name,  and  Eakin  removed  to  Neto-iork,  and  conducted  bum- 
ness  in  his  own  name.  In  order  further  to  establish  the  exist- 
ence of  a  partnership  between  the  defendants,  the  plaintiffs  pro- 
duced in  evidence  Sherburne's  account  current  witii  Eakin,  and 
a  number  of  letters  from  Sherburne  to  Eakin,  during  the  years  . 
1807  and  1808,  the  period  during  which  they  were  contended 
to  be  in  partnership,  in  which  letters  the  agreement  of  Septem- 
ber 30,  1806,  is  fl'equently  referred  to  and  recognized ;  but  as 
the  Court  did  not  consider  these  letters,  or  those  of  JSakin  in 
answer  to  them,  as  of  any  material  importance,  it  is  thought  un- 
necessary to  state  their  contents,  except  that  in  a  letter  from 
Sherburne  to  Eakin,  dated  Nantes,  30thof  JMa^)  1808,  he  says : — 
"  I  'have  received  your  several  letters,  &c.  Their  contents 
treat  generally  on  the  subjects  of  the  misfortunes  of  the  country 
at  large,  of  yours  individually,  owing  to  the  violent  measures 
adopted  by  the  powers  at  War,  and  finally  of  the  several  drafts 
you  have  drawn  on  me,  for  all  which  I  am  extremely  sorry,  and 
particularly  of  your  confidence  of  drawing  me  into  the  common 
ruin.  You  have  calculated  on  too  much  complmsance  on  my 
bdialf,  even  admitting  my  means  were  adequate  to  your  object ; 
and  after  a  mature  consideration  of  the  present  state  of  affairs, 
and  prospect  of  duration ;  of  the  statement  you  have  made  of 
your  business ;  the  deficiency  and  little  prospect  of  your  being 
able  to  redeem  your  losses ;  and,  finally,  that  even  by  advancing 
a  sha^  of  the  sum  you  require,  wil]iout  the  whole^  would  not 
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aBeviate  your  situation,  I  have  taken  the  determination  not  to  n£W-york, 
accept  your  drafts.     This  resolution  is  founded  principally  on      ^^'  ^®^- 
the  present  state  of  non-communication  and  annihilation  of  all  ^^"wIldi**^ 
cominerce,  and  it  was  one  of  the  articles  *of  our  convention,  v. 

that  ^  no  bills  are  to  be  drawn  on  each  other  without  funds  in  Shsbbo^»i. 
hand.'  In  consequence  of  what  is  said  heretofore,  I  shall  coiv*  [  *  413  ] 
sider  all  our  concerns  at  an  end,  and  beg  you  will  cease  all  ex- 
ertions in  favor  of  my  commercial  establishment."  By  an  en- 
dorsement on  the  letter^  it  appears  to  have  been  received  on  the 
18th  of  August^  1808.  The  letters  from  Eakin  contained  ad- 
vices of  bills  which  he  had  drawn  on  Sherburne,  several  of  which 
were  in  favor  of  the  plaintiff. 

The  defendants  produced  in  evidence  an  account,  entitled  as 
follows: — "  Messrs.  Sherburne  and  Eakin,  in  account  cuirent  with 
Jacob  and  Thomas  Walden,^*  in  the  hand-writing  of  the  plaintiff 
T.  Walden,  in  which  the  defendants  were  charged,  on  the  1st 
of  February,  1S17,  with  a  balance  of  4,405  dollars,  20  centSi 
and  were  credited  with  the  sum  of  663  dollars^  37  cents,  on  the 
86th  of  December,  1811.  There  were  also  other  credits,  as 
well  as  chaigesj  arising  subsequently  to  the  account  rendered 
to  Eakin,  and  not  included  therein.  The  plaintifib  objected 
to  the  admission  of  the  credit  oi  663  dollars,  37  cents,  on 
the  ground  that  a  suit  had  been  brought  by  ^^erbwrne  al<Mie, 
against  the  plaintiffs,  for  that  item,  and  was  still  pending ;  but 
the  judge  admitted  the  defendants  to  the  benefit  of  the  credit 
for  that  sum. 

It  appeared  that  some  of  the  bills,  mentioned  in  the  account, 
drawn  by  Eakin  in  favor  of  the  plaintiffs,  upon  Sherburne^ 
were  given  in  payment  of  money  advanced  by  the  plaintiffs  to 
Eakin,  The  counsel  for  the  defendants  objected  to  the 
allowance  of  the  damages  claimed  in  the  account  current,  on 
the  bills  returned  under  protest,  oa  the  ground  that  the 
plaintifls,  under  the  circumstances,  were  not  entitled  to  dam- 
ages, and,  if  they  were,  they  could  not  recover  them  under 
any  count  in  the  declaration.  The  judge  admitted  the  objec^ 
tion,  but  gave  leave  to  the  plaintiffs  to  strike  out  the  bills,  and 
the  moneys  paid  on  account  of  them^  from  both  sides  of  the  ac* 
count  cnrrent. 

The  plsdntiiis,  also,  produced  in  evidence  a  waste-book, 
which  was  proved  to  be  in  the  hand-writing  of  Eakin,  and  a 
number  of  entries  were  read  from  it,  both  by  the  plaintiffs  and 
defendants.  It  appeared  that  the  plaintiiGf  31  tValden  *had  [^414] 
become  surety  with  EaJcin,  in  several  custom-house  bonds, 
given  for  duties  on  goods  imported,  and  which,  when  they  fell 
due,  were  taken  up  by  Eakin,  but  that  the  plaintifis  had  lent  and 
advanced  him  money  for  this  purpose ;  and  it  was  contended 
that  the  money  thus  lent  was  not  recoverable. in  this  action; 
but  the  jud^e  ruled  otherwise,  provided  the  jury  should  find  the 
esdstence  of  a  partnership.  A  verdict  was  taken  for  the  plain- 
tiffi^  bj  consent,  for  5,000  dollars,  subject  to  the  opinion  of  the 
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NEW-YORK,  Court  On  a  case,  and  the  damages  were  to  be  increased  or  di 
Oct.  1818.     minished  as  the  Court  should  direct. 

y.  Griffin^  for  the  plaintiffs.     1.  There  was  a  general  partner- 

SaxRBVBHz.  giijp  between  the  defendants,  when  the  demand  of  the  plaintiffs 
arose,  in  1806.  To  make  Sherburne  liable  as  a  partner,  it  is 
sufficient  to  show  that  he  shared  in  the  profits  of  the  jc^t  con- 
cern. Whether  the  profits  be  more  or  less,  can  make  no  difier- 
ence.  The  evidence  of  the  fact  of  general  partnership  arises 
from  the  articles  of  partnership,  from  general  reputation,  and  from 
entries  in  the  books  of  account. 

The  limitation  in  the  articles,  of  the  liability  of  the  parties  to 
the  amount  of  profits,  though  it  may  be  conformable  to  the  law 
of  France,  is  of  no  force  here,  except  between  the  parties  them- 
selves. An  Am€ri4:an  house  of  trade  must  be  governed  by  the 
laws  of  this  country.  (Robinson  v.  Bland,  I  fVm.  Bh  Rep. 
234.  256.  Smith  v.  Smith,  2  Johns.  Rep.  235.  Thompson  v. 
Ketcham,  4  Johns.  Rep.  285.  8  Johns.  Rep.  189.) 

2.  As  regards  third  persons  dealing  with  a  partnership,  it 
makes  no  difference,  as  to  the  responsibility  of  the  partners, 
whether  the  partnership  is  general  or  limited ;  or  whether  the 
partner  who  receives  the  money  or  property  applies  it  to  the 
partnership  account  or  not.  It  is  enough  that  the  transaction 
is  in  the  name  of  the  partnership,  and  that  the  advance  is  made 
on  its  credit;  unless  some  collusion  is  shown  between  the  plain- 
tiffs and  the  partner.  One  partner  may  bind  the  firm,  without 
its  consent,  by  a  simple  contract,  not  relating  to  the  partnership, 
if  he  deal  in  the  name  of  the  partnership,  with  a  person  who 
has  no  notice  that  he  is  dealing  on  his  separate  account. 

r  •  415 1  {Montagu  on  Partnerships,  *23.  8  Vesey,  540.  7  East,  210. 
13  East,  1T5.  1  Campbell,  N.  P.  Rep.  185.) 

Again ;  there  was  a  general  existing  partnership  between  the 
def^naant  and  E.  in  and  prior  to  1806,  and  there  is  no 
other  evidence  of  its  dissolution  than  the  letters  between 
the  parties.  These  may  be  sufficient  for  that  purpose,  as 
between  them ;  but,  in  regard  to  third  persons,  such  a  private 
agreement  can  have  no  effect.  There  should  be  either  a  per- 
sonal notice  to  persons  dealing  with  the  firm,  or  a  public  notice 
in  the  gazette. 

Then,  as  to  the  proof  of  the  advances  made  by  the  plaintiffs 
to  the  firm.  The  account  current  rendered  by  them,  and  pro- 
duced by  the  defendants,  is  sufficient  evidence.  It  contains  all 
the  plaintiffs  claim,  and  by  introducing  it  as  evidence,  the  de- 
fendants, prima  facie,  have  admitted  the  justness -of  the  charges. 
They  are  concluded  by  it,  unless  they  wholly  disprove  the 
items.  The  plaintiffs,  therefore,  must  recover  the  Ixilance  as 
stated.  (Randle  v.  Blackburn,  5  Taunt.  Rep.  245.  Philips^s 
Law  of  Jfe».  79.) 

3.  The  letters  from  Eakin  to  Sherburne  were  not  admissible 
evidence.  By  reading  the  letters  from  S.  to  E.,  the  plaintiffs 
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did  not  sanction  or  admit  the  answers  of  E.  to  S. ;  nor  are  they  new-york 
to  be  concluded  by  them.  This,  however,  is  not  a  material  point,  ^^  ^^^^• 
except  so  far  as  the  defendants  may  rely  on  the  correspondence, 
as  evidence  that  there  was  no  partnership.  If,' in  that  view,  it 
should  become  necessary  to  examine  it,  it  will  appear  to  be  a 
most  extraordinary  and  mysterious  correspondence ;  intended, 
in  consequence  of  the  difficulties  attending  a  commercial  inter- 
course with  Europe^  to  veil  the  true  situation  of  the  parties. 

4.  It  may  be  objected,  that  the  declarations  of  K  were  not 
admissible  evidence  to  charge  S,  It  is  not  necessary  to  combat 
this  objection,  as  it  may  be  thought  to  impeach  the  case  of 
Whitney  v.  Fenis;  (10  Johns.  Rep.  66.)  though  Lord  EUen^ 
borough,  in  Eoans  v.  Drunmond,  (4  E$p.  N.  P.  Rep.  89.)  did 
admit  ^e  declarations  of  C,  with  whom  the  plaintiff  dealt,  to 
charge  D.  as  his  secret  partner.  Thus  much,  however,  must 
be  conceded,  that,  having  first  established  the  connection  in 
business  or  partnership  between  the  parties,  the  declarations  of 
one  of  them  is  evidence  to  bind  both. 

•5.  It  will  be  said,  that  the  money  lent  E.  to  take  up  the 
custom-house  bonds,  for  which  T.  fV.,  one  of  the  plaintiffs,  had 
become  surety,  is  not  recoverable;  and  the  case  of  Tom  v. 
Goodrich  and  others,  (2  Johns.  Rep.  213.)  will  be  relied  on  as 
an  authority  in  support  of  this  objection.  But  that  case  pro- 
ceeds on  the  strict  technical  ground  of  a  payment  by  a  surety 
of  a  bond  executed  by  one  of  the  partners  and  himself.  This 
case  is  clearly  distinguishablcs  The  plaintiffs  did  not  take  up 
the  bond,  or  pay  the  money,  to  relieve  themselves  as  sureties. 
E.  himself  took  up  the  bond,  and  the  bond  was  introduced  merely 
to  show  that  he  applied  the  money,  lent  by  the  plaintiffs,  to  the 
use  of  the  partnership ;  it  being  admitted  that  the  goods  im- 
ported, for  the  duties  on  which  the  bond  was  given,,  were  for  the 
account  of  the  partnership. 

5.  Jones,  jun.,  contra.  There  was  no  partnership  between 
E.  Sf  S.  after  the  30th  of  September,  1806.  There  had  been  a 
limited  partnership  between  them  in  France,  where  they  re- 
.sided,  which  being  dissolved,  they  agreed  to  establish  two  dis- 
tinct and  wholly  independent  houses,  one  in  France,  and  the 
other  in  the  United  States,  for  the  sole  object  of  transacting 
commission  business.  In  regard  to  every  other  business,  each 
was  at  perfect  liberty  to  cany  it  on  as  he  pleased,  for  his  own 
individual  benefit.  They  were  partners  only  in  cases  of  con- 
signment from  one  to  the  other,  in  the  profits  arising  from  the 
sales.  It  is  like  the  case  of  two  persons  purchasing  goods  and 
selling  them  on  their  joint  account,  where  the  joint  concern  or 
partnership  is  limited  to  that  particular  object.  A  special  or 
limited  partnership  may  exist,  and  the  responsibility  of  the  par- 
ties is  confined  to  their  contracts  in  regard  to  such  particular 
business,  (a)     (Lansing  v.  Gaine  fy  Ten  EycJc,  2  Johns.  Rep. 


(a)  Vide  fVdlla  v.  Chambers,  Owp,  814,  per  Lord  Man^fiM, 
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NEW-YORK,  900.  Umngsion  v.  Roosevelt^  4  Johns,  Rep.  256.     Dtibois  v. 
Oct.  1818.     Ilooievelt,%b.  note.  Watson  on  Partners,  54.  184.)     If  any  doubt 

^^^y^^^^^^^^  exists  on  this  point,  it  is  removed  by  the  conduct  of  the  parties. 
▼.  S.  continued  to  do  business  in  France,  in  all  other  respects,  on 

8HXRBt7Rirx.  his  own  separate  account.    The  correspondence  *betweeniS'.  ^ 

[  ^  417  ]  E.  contains  no  evidence  of  a  general  partnership.  They  had 
no  motive  for  concealment,  or  to  wrap  their  concerns  in  mys- 
tery. One  of  the  letters,  December  dd,  1807,  is  confidential, 
sent  by  a  friend,  and,  Uierefore,  not  exposed  to  accident.  The 
mere  declarations,  or  acts,  of  one  person,  are  no  evidence  to 
charge  another,  or  to  show  a  partnership.  (10  Johns.  Rep.  66.) 
The  Court,  it  is  true,  in  Whitney  and  another  v.  Sterling  ana 
others,  (14  Johns.  Rep.  215.)  allowed  evidence  of  general  repu- 
tation, connected  with  corroborating  circumstances,  to  .be  evi- 
dence, prima  facie,  that  B.  was  a  partner  of  H.  S.  fy  Co. ;  but 
there  notice  had  been  given  to  produce  the  articles  of  copartner- 
ship, which  the  defendants  refused  to  do.  Where  articles  of 
copartnership  are,  in  fact,  produced,  general  reputation  can  avail 
nothing. 

In  Livingston  v.  Roosevelt,  (4  Johns.  Rep.  278.)  Kent,  Ch. 
J.,  observed,  that,  ^*  where  the  business  of  a  partnership  .is  thus 
defined,  and  publicly  declared,  and  the  company  do  not  depart 
fi'om  that  particular  business,  nor  appear  to  the  world  in  any 
other  light  than  the  one  thus  exhibited,  one  of  the  partners  can- 
not make  a  valid  partnership  engagement  on  any  other  than  a 
partnership  account.  There  must  be  some  authority  beyond 
the  mere  circumstance  of  partnership  to  make  such  a  contract 
binding.  Were  it  otherwise,  it  would  be  idle,  and  worse  than 
idle,  to  talk  of  limited  partnerships,  in  any  matter  or  concern 
whatever."  The  plaintifls  have  been  aware  of.  the  necessity  of 
showing,  not  only  that  the  advance  was  made  to  one  of  the 
partners,  but  that  the  money  was  applied  to  the  use  of  th6  co- 
partnership. 

The  letter  of  the  14th  of  October,  1806,  from  S.  to  the 
plaintiffs,  gave  them  notice  that  the  partnership,  before  existing 
between  S.  fy  E.,  was  dissolved,  and  referred  the  plaintiffs  to 
E.,  who  was  coming  to  New-York  to  establish  himself  there. 
The  dissolution  of  the  former  partnership,  and  each  party  estab- 
lishing a  distinct  house  of  trade  in  their  separate  names,  is  evi- 
dence that  the  former  partnership  did  not  exist  or  continue.  If 
tliey  intended  to  be  partners,  why  not  continue  their  former 
firm  7    By  the  new  agreement,  all  shipments  to  France,  by  E., 

I  ^  4l8 1  were  to  be  on  his  own  account  *and  risk ;  and  all  shipments  by 
S.,  to  the  United  States,  on  his  own  account  and  risk.  Each 
was  to  bear  the  loss,  if  any,  on  their  respective  shipments.  They 
were  to  be  jointly  concerned  in  the  profits  only,  if  any  should 
arise,  from  sides.  The  plaintiffs  were  well  acquainted  with  the 
business  and  transactions  of  E.,  who  traded  in  various  ways  not 
comprehended  in  the  articles  of  agreement  between  him  and  iS^. 
The  plaintiffs,  then,  were  bound  to  show  that  fll  their  advances 
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to  E,  were  for  the  special  object  of  th^  partnership,  and  were  new-yorx 
applied  to  that  object.  s-^^JOSiL* 

The  special  partnership,  if  any  existed,  was  finally  terminated     waldkr 
by  the  letter  of  S.,  of  the  30th  of  May,  1803,  to  JB.,  and  received  v. 

by  him  the  18th  of  Augmt  foDowing.    As  the  plaintiffs  have  Shkrbowie. 
not  given  credit  to  iS.,  as  a  partner,  nnce  the  first  notice  of  the 
dissolution,  they  can  have  no  chum  against  him  for  advances 
made  since  he  ceased  to  havo  any  interest  in  the  profits  of  EJ$ 
business,  even  without  notice  of  that  fact. 

But  it  is  said,  that  the  account  current  of  1807,  rendered  by 
the  plaintiffs  against  S*  Sf  £.,  and  produced  by  &,  is  conclusive 

F'nst  him ;  but  it  was  a  mere  copy  of  an  account  rendered  to 
Besides,  the  admission  of  one  partner,  after  a  dissolution 
of  the  partnership,  cannot  bind  his  copartner.  In  Hockley  v. 
Patrick^  (3  Johnt,  lUp.  536.)  the  Court  decided  that  the  ac- 
knowledgment of  the  Dalance  of  an  account  by  one  partner,  who 
was  authorized,  on  the  dissolution,  to  settle  the  accounts  of  the 
partnership,  did  not  bind  his  copartner.  Now,  the  acknowledgment 
endorsed  on  the  account,  by  JB.,  was  subsequent  to  the  dissolution. 

Again ;  it  is  said  that  the  entries  in  the  waste-book  of  E. 
are  evidence;  but  they  can  amouqt  to  no  more  than  his  private 
declarations.  That  was  the  private  book  of  JK,  and  contained  en- 
tries of  his  business,  generally,  subsequent  to,  as  well  as  during, 
his  connection  with  S. 

Again ;  the  moneyscharged  by  the  jdaintiffs,  asadvanced  to  £., 
to  take  up  the  custom-house  bonds  on  which  they  were  sureties 
for  E.y  cannot  be  recovered  against  «S.,  admitting  him  to  be  a 
partner.  The  case  of  Tom  v.  Goodrich  {2  John$.  Rep.  2130 
is  decisive  on  this  point.  The  bond, ''^being  executed  by  JB.  [*419^ 
alone,  was  his  private  debt,  for  which  S.  is  not  liable. 

As  to  the  interest  on  the  account,  S,,  if  liable  at  all  for  the 
debt,  ought  not  to  pay  interest  until  after  the  demand  made  of 
him,  in  February,  1817. 

r.  A.  Emmet,  in  reply.  By  their  agreement,  S,  and  E,  were 
to  share  the  profits  on  all  goods  reciprocally  shipped  for  sale ; 
and  on  all  goods  consigned,  they  were  to  share  in  the  commis- 
sions. The  dissolution  of  the  former  general  partnership  was 
merely  nominal,  and  was  obviously  intended  to  protect  the 
property  of  the  concern  from  British  capture.  The  letter  of 
S,  to  the  plaintiffs,  in  which  he  announces  the  dissolution,  and 
refers  them  to  £.,  made  the  latter  an  agent  to  state  the  nature 
and  extent  of  the  connection. 

Again ;  the  advances  by  E.  to  S.  constituted  a  partnership 
concern.  S.  could  control  all  the  profits  of  the  adventures. 
Partnerships  carried  on  here  are  not  to  be  governed  by  the  laws 
of  a  foreign  country,  or  the  peculiar  laws  of  France.  The  letter 
of  5.,  of  the  30th  of  May,  1808,  in  which  he  refuses  to  accept 
bills,  refers  to  an  article  of  their  agreement  not  found  in  that  of  * 

Oeptember,  1806.    The  language  of  the  correspondence  between 
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NEW-YORK,  iS.  and  E.  is  not  that  of  persons  acting  separately  and  distinctly, 

^^^1^152^  and  writing  to  each  other ;  but  is  that  of  one  person  writing  to 
Waldxh      Another,  about  matters  in  whidi  they  have  a  common  interest  and 
V.  concern. 

Shxeboeve.  Reputation  is  admissible  as  to  partnership ;  and  where  the 
parties  live  in  the  same  place,  it  is  strong  evidence ;  but  reputa- 
tion, connected  with  other  circumstances,  is  sufficient  evidence. 
There  does  not  appear  any  intention  on  the  part  of  S.  to  con* 
ceal  the  fact  of  his  being  a  partner  of  £.,  as  it  regards  creditors, 
but  merely  for  the  sake  of  guarding  against  the  effect  of  British 
capture.  His  letter  authorized  E.  to  make  full  disclosures  and 
declarations,  as  to  their  connection,  to  all  persons  with  whom 
he  wished  to  transact  business.  In  his  letter,  also,  of  Aprils 
1808,  in  which  he  speaks  of  the  transaction  with  Bell  fy  Co.j 
he  says,  that  in  case  the  debt  is  paid,  £.  should  be  credited  his 
share  of  the  profits. 

[  •   SO  ]  In  Wood  and  others  v.  BraddicJcy  (1  Taunt.  Rep.  104.)  ♦the 

Court  of  C.  B.,  in  England,  decided,  that  the  admission  made 
by  one  of  two  partners,  after  a  dissolution  of  the  copartnership, 
as  to  what  took  place  during  the  partnership,  was  competent 
evidence  to  charge  the  other  partner.  Heath,  J.,  said,  that  the 
dissolution  operated  only  as  to  theyU^re,  not  as  to  things  past, 
with  respect  to  which  the  partnership  continues,  and  always 
must  continue,  (a) 

This  is,  undouDtedly,  the  true  principle,  though  it  is  true, 
that  this  Court,  in  Hackley  v.  Patricky  thought  otherwise. 

The  case  of  Tom  v.  Goodrich  turned  oa  the  technical  rule  of 
law  as  to  sealed  instruments,  and  as  to  principal  and  surety ; 
but  the  plaintiffs,  as  partners,  were  not  sureties  of  E.  T.  fV. 
signed  one  bond,  and  J.  fV.  another. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  The  ver- 
dict being  taken  by  consent,  subject  to  the  opinion  of  the  Court, 
we  must  draw  such  conclusions  from  the  evidence  as  we  think 
the  jury  ought  to  have  drawn.  The  principal  inquiry  is, 
wheuier  the  defendants  were  general  partners,  in  consequence 
of  the  agreement  between  them,  of  the  dOth  of  September,  1806. 
Regarding  the  whole  of  that  instrument,  the  circumstances  of 
the  times,  and  the  conduct  of  the  parties  under  it,  I  feel  no 
hesitation  in  saying  they  were  general  partners.  It  appears,  by 
the  recital  to  the  agreement,  that  the  defendants  had  been  part- 
ners in  a  commercid  house  at  Nantz,  in  France,  from  May,  1804. 
That  partnership  they  agreed  to  dissolve ;  and  for  the  purpose  of 
promoting  the  general  as  well  as  individual  interest  of  each  party, 
they  further  agreed  to  establish.a  commercial  house  in  New-  York. 
It  is  to  be  observed,  that  both  the  defendants  were  American 
citizens,  and  the  articles  under  consideration  contemplate  that 

Eakin  was  to  reside  at  New- York,  and  Sherburne  in  France. 

■ 

(a)  Vide  aimpton  v.  Geddet,  2  B^*$  Rep.  533.  S,  P. 
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The  first  article  of  the  agreement  states,  that  the  principfld  new  itork, 
object  of  their  respective  establishments  was  intended  to  pro-     ^^  ^®^'' 
cure  consignments  on  conmiission  from  the  United  States ;  and      waldzn 
they  pledged  their  honor  to  use  their  best  endeavors  in  the  at-  v. 

tainment  of  that  object.  ^  Sherburziz. 

*By  the  second  article,  Sherburne  engages  to  ship,  froa;k  time  to      [  *  421  ] 
time,  such  goods  as  may  be  deemed  profitable  for  sale  in  the 
United  States,  directed  to  Eakiuy  for  account  of  himself,  for 
such  American  citizens  as  he  may  point  out. 

By  the  third  article,  Eakin  engages  to  convert  all  such 
amounts,  likewise  any  sum  he  may  be  able  to  command^  arising 
from  association^  loan,  or  credit,  into  reasonable  advances  ongooas 
consigned  for  sale,  to  the  house  of  Sherburne ;  Edkin  taking  the 
precaution  of  insuring* 

By  the  fourth  article,  all  shipments  of  goods  made  by  order 
of  Eakin  shall  be  for  his  account  and  risk ;  but  one  third  of  the 
net  profits  arising  from  the  sales  of  the  goods,  after  deducting         * 
two  and  a  half  per  cent,  commissions,  was  to  be  carried  to  the 
business  credit. 

The  fifth  article  provides,  ,that  all  consignments  of  goods  re- 
ceived from  the  United  States,  whether  from  shipments  made 
directly  from  Eakin,  or  from  his  friends  in-  consequence  of  his 
influence  and  exertions  or  orders,  Sherburne  agrees  to  account^ 
with  Eakin  for  one  third  of  the  net  commissions  arising  from 
such  consignments ;  and  it  is  declared  to  be  understood  that  this 
condition  should  be  made  reciprocal.  The  sixth  article  stipu- 
lates, that  when  a  shipment  of  goods  is  deemed  prudent  to  be 
made  by  Eakin,  on  his  own  account,  consigned  to  Sherburne,  a 
mutual  exchange  is  to  take  place ;  and  the  articles  proceed  to 
arrange  how  the  net  profits  and  commissions  are  to  be  divided. 
Sherburne,  in  such  case,  is  to  receive  one  third  of  the  net  profits, 
and  Eakin  one  third  of  the  net  commissions.  They  also  agree, 
that  if  losses  should  arise  on  such  adventures,  they  are  to  be  de- 
ducted from  the  amount  of  the  profits  made  in  the  year ;  and 
they  agree  not  to  be  answerable  for  the  losses  on  shipments  be- 
yond the  profits  made  in  the  year.  These  are  all  llie  stipula- 
tions material  to  this  inquiry. 

It  is  very  manifest,  from  the  whole  agreement,  that  the  de- 
fendants meant  to  keep  out  of  sight  the  fact  that  there  was  to 
be  a  commercial  establishment,  in  which  both  were  interested,  in 
France ;  that  all  goods  going  to  and  from  France  were  to  ap- 
pear to  be  owned  by  Eakin,  who  was  domiciled  here,  to  avoid 
the  risk  of  British  captures ;  but  in  all  the  adventures,  whether 
from  America  or  France,  both  *of  them  were  to  have  the  stipu-  [  *  422  ] 
lated  profits  and  commissions,  in  a  manner  promoting  the  recip- 
rocal mterests  of  each.  No  principle  is  better  established,  than 
that  every  person  is  to  be  deemed  in  partnership,  if  he  is  inter- 
ested in  the  profits  of  a  trade,  and  if  the  advantages  which  he 
derives  from  the  trade  are  casual  and  indefinite,  depending  on 
the  accidents  of  trade.     (2  Wm.  BL  Rep.  947.  998.)    To  con- 
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NEW-YORK,  stitute  a  partnership,  aoommunity  of  profits  and  loss  is  essential ; 
^^^V^^J^  the  shares  mustbejoint,  though  it  is  not  necessary  they  should 

WiLDKH     ^  equal,     (i  H.  m.  37.) 

V.  By  the  3d  article  of  the  agreement,  it  was  contemplated  by 

Srkbvvbkk.  y^^  ^g  defendants,  that  Edkin  was  to  exert  his  credit  in 
making  advances  on  goods  consigned  to  the  house  of  Skerbwme 
for  sale,  and  both  of  them  were  to  participate  in  the  profits  and 
commissions.  This  puts  it  beyond  all  doubt,  not.  only  that  the 
defendants  were  partners,  but  that  Eakin  had  a  right  to  borrow 
money,  to  advance  the  interests  of  the^rm. 

It  has  been  contended,  that  the  defendants  were  limited,  not 

! general  partners  ;  and  that,  therefore,  Sherbtame  was  not  bound 
or  the  advances  made  to  Eakin^  as  it  did  not  appear  that  they 
were  made  to  promote  the  direct  and  specified  objects  of  the 
partnership.  AH  partnerships,  in  one  sense,  are  limited.  They 
have  particular  branches  of  trade  in  view :  none  embrace  all  the 
*  varieties  of  trade.  AH  that  is  requisite  to  render  a  debt  con- 
tracted by  one  of  the  partners  binding  and  obligatory  on  the 
others,  is  that  the  debt  relate  to  the  partnership.  The  authori- 
ty delegated  by  one  partner  to  another,  is  to  act  in  the  course  of 
their  particular  trade  or  line  of  business ;  and  in  such  transac- 
tions, strangers  have  a  right  to  act  on  the  credit  of  the  partner- 
ship fund.  It  is  not  necessary  that  the  money  lent,  or  credit 
given,  should  appear  to  have  been  actually  used  for  the  benefit 
of  the  partnership :  third  persons  have  no  concern  with  that. 
This  principle  is  strongly  exemplified  in  the  case  of  Bond  v. 
Gibson  and  Jephson;  (1  CampJ^N.  P.  Rep.  J85.)  there,  one  of 
the  partners,  with  the  intention  of  cheating  the  other,  went  to 
the  plaintiff's  shop,  and  purchased  a  great  number  of  articles 
which  might  be  used  in  the  partnership  business,  and  instantly 
[  *  423  ]  converted  them  to  his  separate  use.  It  was  a  fair  sale  *in  the 
ordinary  course  of  business.  Lord  EUenborough  held,  that  un- 
less the  seller  is  guilty  of  collusion,  a  sale  to  one  partner,  with 
whatever  view  the  goods  may  be  bought,  and  to  whatever  pur- 
poses they  may  be  applied,  is  a  sale  to  the  partnership. 

The  letters  from  Sherburne  to  Ealcin  by  no  means  tend  to 
disprove  the  fact  of  the  existence  of  a  partnership.  Considering 
the  necessity  for  caution,  lest  their  correspondence  might  be  in- 
tercepted, the  letters  are  not  incompatible  with  a  partnership. 
Indeed,  they  seem  to  me  to  take  an  interest  in  the  business 
which  Eakin  was  doing,  indicative  of  a  concern  in  it ;  and 
Eakin^s  letters  convey  the  same  idea ;  although  I  do  not  con- 
sider these  letters  of  any  material  importance,  for,  in  my  judg- 
ment, the  plaintifi^'s  case  does  not  require  them. 

With  regard  to  the  stipulation  in  the  articles  of  agreement, 
that  the  losses  on  shipments  should  be  deducted  from  the  profits 
of  the  year,  and  that  the  partner  not  making  the  shipment 
should  be  no  further  answerable ;  this  was  a  valid  agreement  as 
between  the  partners,  but  cannot  afiect  any  person  dealing  with 
the  partnership.  If  the  transaction  was  in  the  ordinary  course 
330 


OF*  THE  STATE  OF  NEW-YORK.  423 

of  busmess,  and  attached  on  the  partners,  they  are  answerable  new-york, 
to  the  whole  extent  of  their  fortunes.  v^^L^JUf!/ 

It  hajB  been  objected,  that  moneys  lent  to  pay  the  custom-     waldxv 
house  bonds  are  not  chargeable  upon  the  partnership,  inasmuch  v. 

as  one  of  the  plaintiffs  was  a  surety,  in  those  bonds,  for  Edkin  S»**»Y»**- 
only.  The  case  of  Tom  v.  Goodrich  and  others  (2  Johns.  Rep, 
213.)  has  been  cited  and  relied  on,  in  support  of  this  objection. 
That  case  would  have  applied  with  decisive  effect,  had  tne  cus« 
tom-house  bonds  been  paid  by  the  plaintiffs ;  but  they  do  not 
make  the  bonds  the  ground  of  their  demands.  They  were  paid 
by  Eakin^  with  money  lent  and  advanced  by  the  plaintiffs.  This 
money  was  applied  by  Eakin,  one  of  the  partners,  to  pay  a 
partnership  charge.  Had  the  money  been  advanced  for  the 
same  purpose,  by  any  other  person,  no  doubt  could  have 
existed,  as  to  the  liability  of  the  defendants ;  and  the  plaintiffs 
did  not  advance  the  money  to  relieve  themselves  from  the  bonds, 
*or  because  they  had  become  chargeable  ;  but  it  was  money  lent  [  *  424  ] 
in  the  course  of  business.    The  cbjection  is  untenable. 

It  has  been  strongly  insisted,  that  the  plaintiffs  did  not  pro- 
duce sufficient  evidence  to  prove  the  items  of  their  account. 
On  the  15th  of  September,  1808,  Eakin,  by  his  certificate,  en- 
dorsed on  an  account  current,  made  out  by  the  plaintiffs,  and 
charged  against  him  alone,  admitted  a  balance  to  be  due  the 
plaintiffs,  for  5,802  dollars,  54  cents ;  which  he  further  certifies 
to  have  been  contracted  since  his  connection  with  Sherburne, 
This  balance  was  admitted,  after  the  dissolution  of  the  partner* 
ship,  which  took  place  on  the  18th  of  August,  1808 ;  for,  on  that 
day,  EaJcin  received  Sherburne^ s  letter,  dissolving  the  connec- 
tion. According  to  the  decision  of  this  Court,  in  Hackley  v. 
Patrick  and  another,  (3  Johns,  Rep,  536.)  one  partner  cannot, 
after  a  dissolution,  bind  his  copartner  by  acknowledging  an  ac* 
count,  any  more  than  he  can  give  a  promissory  note  to  bind 
him.  It  seems  that  the  Court  of  Common  Pleas,  in  England^ 
have  held  otherwise ;  (1  Taunt,  104.)  but  I  believe  there  is 
more  safety  in  the  rule  of  this  Court  than  in  a  contrary  one. 

It  appears  to  me,  that  the  proof  of  th^  account  is  fully  made 
out.  The  waste-book,  in  the  hand-writing  of  Eakin,  was  proved, 
and  given  in  evidence.  This  I  take  to  be  an  original  book  of 
entries,  made  at  the  time  the  transactions  took  place ;  and  tiiis 
book  contained  credits  for  all  the  plaintiff's  account.  The  ex- 
istence of  the  partnership  being  established,  it  follows,  that  an 
admission  of  the  account,  bv  one  of  the  partners,  during  the 
continuance  of  the  partnership,  is  competent  proof.  Besides, 
the  case  states,  that  the  plaintiff's  account  against  EaJcin  was 
proved,  and  read  in  evidence.  Now,  this  account  is  precisely 
the  account  against  both  defendants ;  and  if  proved,  the  proof 
avails  against  both. 

Again  ;  the  defendant  Sherburne^  to  gain  a  deduction  from 
the  plaintiff's  account,  produced  the  account  himself;  and  by 
doing  so,  he  made  it  evidence     He  might,  indeed,  contradict, 
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NEW-YORK,  or  disprove  it ;  but  not  doing  so,  it  was  evidence  in  the  cause,  to 
^^^22:jfJ^  the  jury.     (5  Taunt.  245.) 

Mtxrs  ^^^  ^^'y  remaining  question  is  as  to  the  interest.    We  have 

V.  uniformly  decided,  that  after  an  account  has  been  liquidated,  *it 

r  *^A9*^\      ^^^^^^  interest,  and  that  an  account  is  to  be  considered  liqui- 

l    ^^  J      dated  after  it  has  been  rendered,  if  objections  are  not  made  to 

It.    In  the  present  case,  the  account  was  rendered  to  one  of  the 

defendants  on  the  15th  of  September,  1808,  and  not  objected  to : 

indeed,  it  was  admitted.    From  that  period  the  plaintiffs  are 

entitled  to  interest. 

Judgment  for  the  plaintiffs,  accordingly. 


Myers  and  Bellinger  against  Morse. 

In  an  action  THIS  was  an  actiou  of  asstmpsit.  The  declaration  con- 
:ie«Tc"SJ?:  tained  two  counts: 

laration  sets  1.  For  moncy  paid,  laid  out  and  expended  by  the  plaintiffs^ 
S^tt^aX^r  to  the  use  of  the  defendant.  2.  That  on  the  19th  of  -May, 
forthedeKde-  1815,  the  plaintiffs  were  liable  as  the  endorsers  of  a  certam 
Si^ofTthfrd  promissory  note  drawn  by  Horace  Morse,  and  made  p^able 
person,  the  de-  to  the  plaintiffs,  at  the  bank  of  Utica,  and  by  the  plaintiffs  en- 
ptea3"the  ^au  dorsed  to  the  bank ;  that  the  plaintiffs  were  holders,  as  endor- 
se of  frauds  sccs,  of  a  Certain  other  promissory  note,  drawn  by  Horace  Morse, 
'^^orV'^be  ^^^  made  payable  to  the  defendant  at  the  bank  of  Utica,  which 
plaintiff  prom-  notc  the  defendant  had,  before  the  day  above  mentioned,. en- 
q^rc'^'from  the  dorscd  to  the  plaintiffs ;  and  that  the  plaintiffs,  at  the  special 
defendant  the  requcst  of  the  defendant,  promised  the  defendant  that  they  would 
certain  note,  in  ^^^  require  from  him.  the  payment  of  the  money  mentioned  in  the 
consideration  of  said  uotc  J  and  the  defendant,  in  consideration  thereof,  on  the 
r  *  ^^2  ^  same  day,  promised  *the  plaintiffs  to  indemnify  them  from  one 
fendant  prom'  ^^^^  ^^  ^^^  ^^^  which  they  might  sustain  in  coiysequence  of  their 
iMstoindemnify  having  endorsed  any  note  or  notes  for  H.M.,  in  the  Uticahtmk. 
one^hind^nS  The  plaintiffs  avcrrcd  that  they  have  not  required  payment  of  the 
loss  in  conse-  gaid  notc,  but  havc  cancelled  the  same,  and  that  they  have  sus- 

quence   of   his  - 

endorsement  of 

certain  notes  for  a  third  person,  this  is  not  a  case  within  the  statute  of  frauds,  here  beinj^^  a  new  and  (mginal 
consideration  moving  between  the  contracting  parties. 

A  declaration  in  oMumpsit  stated  a  promise  from  the  plaintiffs  to  the  defendant  not  to  require  the  pay* 
ment  of  a  certain  note,  endorsed  by  the  defendant  to  the  plaintiffs,  in  consideration  whereof  the  defendant 
promised  .the  plaintiffs  to  indemnify  them  from  one  third  or  all  loss  which  they  might  sustain  in  consequence 
of  their  endorsement  of  certain  notes  for  a  third  person  j  that  the  plaintiffs  had  never  required  payment  of 
the  note,  and  Uiat  they  had  sustained  a  loss  to  a  certain  amoiint :  Held,  that  the  declaration  was  bad,  in  not 
stating  that  the  third  person  was  insolvent,  otherwise  there  was  no  consideration  for  the  defendant's  prooi- 
ise,  either  of  benefit  to  himself,  or  of  loss  to  the  plaintifis :  besides,  the  insolvency  of  the  maker  of  the  DOlat 
must  be  averred,  because  the  promise  of  the  defendant  must  be  construed  to  mean  that  he  would  pay  one 
third  part  of  the  loss,  pro  video  it  could  not  be  reco^'ered  of  the  maker  of  the  notes,  and  not  merely  that  tlie 
defendant  should  be  kable,  in  the  first  instance,  for  one  third  of  the  loss,  (a) 

(a)  Vide  OaUager  v.  Brtm</,  6  Cow.  Rep,  346.  Farley  v.  Cleveland,  4  Cow,  Rep.  432  S.  C.  9 
Cowem,639. 
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tamed  a  loss  to  the  amount  of  600  dollars,  in  consequence  of  new.tork, 
having  endorsed  the  said  notes  for  the  said  H.  JM.,  of  which  the  .^^^IlJfJ^^ 
defendant  had  notice,  and  that,  by  reason  of  the  premises,  he       jgj^nB 
became  liable  to  pay  to  the  plaintiffs  200  dollars,  being  the  third  v. 

part  of  the  said  loss,  when  requested;  and  that  the  defendant,       Mobs*. 
being  so  liable,  promised,  (&c.,  and  although  often  requested, 
hath  not  paid,  &c. 

The  defendant  pleaded,  1.  Ncmassumpiit.  2.  To  the  second 
count,  that  the  plaintiffs  ought  not  to  have  and  maintain  their 
action,  because,  by  the  statute  of  frauds,  it  is  enacted,  that  no 
action  shall  be  brought  whereby  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default  or  miscar- 
riage of  any  other  person,  unless  such  agreement,  or  some  note 
or  memorandum  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  by  him 
thereunto  lawfully  authorized ;  that  the  plaintiffs  have  brought 
their  action  for  the  default  of  H,  M»,  and  for  no  other  purpose 
whatever,  and  that  there  is  no  agreement  in  writing,  touching 
the  promise  of  the  defendant,  or  memorandum  or  note  thereof, 
&c.  To  the  second  plea  there  was  a  general  demurrer,  and 
the  defendant  joined  in  demurrer. 

The  cause  was  submitted,  on  the  points  stated  to  the  Court, 
without  argument. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  The  first 
objection  taken  to  the  plea  is,  that  it  amounts  to  the  general 
issue,  and  is  therefore  bad.  It  may  well  be  doubted  whether 
the  plaintiffs  can  avail  themselves  of  this  objection  un^er  a  gen- 
eral demurrer.  (I  Chitty^s  PL  498,  and  the  cases  there  cited.) 
But  upon  principle,  the  plea  is  well  pleaded  if  the  promise  laid 
in  the  second  count  is  not  a  valid  promise,  unless  it  be  in 
writilg.  The  rule  is  this ;  in  an  action  of  assumpsit ,  matter 
which  shows  that  no  such  contract  was  made,  cannotoe  pleaded ; 
but  matter  which  admits  the  contract  as  laid,  but  shows  that  it  was 
not  binding  in  point  of  *law,  may  be  pleaded,  because,  it  being  [  *  427  ] 
matter  of  law,  it  is  proper  to  show  it  to  the  Court.  (1  Chitty^s 
PI  497.  499.  Bacm's  Abr.  PUad.  G.  3  Gilb.  C.  P.  62.  66.) 

This  opens  to  the  inquiry,  whether  the  promise  set  forth  m 
the  second  count  is  within  the  statute  of  frauds  and  perjuries  or 
not.  I  think  this  a  case  not  affected  by  that  statute,  for,  accord- 
ing to  the  principle  laid  down  in  the  case  of  Leonard  v.  Fre- 
denhurfrhy  (8  Johns.  Rep.  39.)  where  the  promise  to  pay  the 
debt  of  another  arises  out  of  some  new  and  original  considera- 
tion of  benefit  or  barm  moving  between  the  newly-contracting 
parties,  it  is  not  a  case  within  the  statute.  In  the  case  of  Skel- 
ton  V.  Brewster^  (8  Johns.  Rep.  376.)  the  same  prindple  was 
again  adopted  by  the  Court. 

The  plea,  then,  is  undoubtedly  bad ;  but  though  bad,  it  au^ 
thorizes  the  defendant  to  go  back  and  examine  the  declaration, 
to  see  if  it  be  good. 
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NEW-YORK, 
Oct.  1818. 


Fa&riitoton 

V. 
-  SlKCLAIR. 


[•428] 


Akhougb  the  defeadant's  promise  is  not  a  coUateral,  but  «a 
or^nal  one,  there  must  be  a  consideration  for  that  promise ; 
this  is  stated  to  be  the  defendant's  liability,  as  an  endcH'ser  on  a 
promissory  note,  given  by  Horace  Morse,  payabk  to  the  de- 
fendant, and  endorsed  by  him,  which  note  came  to  the  plaintiffs 
by  endorsement ;  and  on  their  promising  the  defendant  not  to 
require  of  him  the  payment  of  that  note,  the  defendant,  in  con- 
BkienUion  of  the  premises,  promised  to  kidemnify  the  plaintiffs 
from  one  third  part  of  all  the  losses,  in  consequence  of  endors- 
ing, or  having  endorsed,  all  notes  of  Horace  Morse ;  and  the 
gravawien  of  their  case  is,  that  they  paid  600  dollars,  in  conse- 
quence of  endorsing  Morsels  notes. 

The  defendant  was  only  contingently  liable  to  pay  the  note 
he  had  endorseil  for  Mhrse,  that  is,  on  the  failure  of  the  maker 
to  do  so.  It  ought  to  have  been  8ta4ed  that  Morse  was  insol- 
vent, and  unable  to  pay  that  note,  or  else  there  is  no  considera- 
tion for  the  defendant's  promise,  either  of  benefit  to  him,  or  kiss 
to  the  plaintiffs.  The  aUesation  that  the  plaintiffs  have  sus- 
tained a  loss  by  endorsing  Morse's  notes,  is  liable  to  the  same 
objection.  The  promise,  if  valid  and  binding,  must  be  construed 
to  mean,  to  pay  to  the  plaintifis  one  third  of  such  sum  as  they 
should  lose  by  endorsing  Morse's  notes ;  *that  is,  one  third  of 
what  they  should  be  obhged  to  pay,  and  which  could  not  be  re- 
covered of  MorsCy  owing  to  insolvency,  not  one  third  of  what 
they  should  pay,  and  which  might  be  recovered  of  him.  There 
is  no  allegation  that  Morse  was  unable  to  refund  to  the  {datntifis 
any  money  which  they  may  have  paid  as  endorsos  of  his  paper. 
I  consider  these  objections  as  insuimountable,  and  that,  there-^ 
fore,  the  defendant  must  have  judgment,  with  leave  to  the 
plaintiffs  to  amend,  on  payittent  of  costs. 

Judgment  lor  the  defendant. 


Fabrikgtoh  and  Smith  txgamst  Sinclair. 

Whereacred-      IN  ERROR,  on  cerUormi  to  a  justice's  Court, 
der  ^*^era^      The  defendant  in  error  bronght  an  action  of  trover,  in  the 
tion,  upon  \}m  Court  bdow,  aoainst  the  plakitilrs  in  error,  for  takiiu;  a  quantity 
S^tor.^consist'  ^  fiie-wood,  vmch  had  been  levied  on  by  the  plamtiff  below, 

'me  or  a  pon- 


ing 


evideace 
undera 


deroas  article  not  easily  removable,  and  allows  it  to  continue  in  bis  possession,  this  is  not,  per  m,  evi 
that  the  execution  and  te^  were  fiwidolenl.  so  as  1o  reader  Ifae  property  liable  to  be  levied  on,  ui 
junior  execution  against  (ne  same  debtor  {  Dut  if  the  oreditor  pennii  the  debtor  to  eonflUflse  the  property, 
oeing  fire-wood,  tms  is  a  f^reund  for  suspicion  of  fraud  5  and  to  prove  the  frand,  the  creditor  in  the  junior 
execution  may  pfodnce  evidence  of  a  permissioii  given  to  the  debtor  to  use  other  property  levied  iipon  at 
the  same  time,  (a) 

If  the  officer  who  made  the  first  levy,  brings  an  action  of  trover  against  the  parties  who  were  ennged 
in  the  second  levy,  they  may  show  cireamstances  of  liraod  to  defeat  the  action,  equally  a  if  it  liadbeeo 
brought  by  the  creditor  oimBeUl 
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who  was  a  constable,  by  virtue  of  an  execution  in  favor  of  one  NEW-york, 
Caswell,  against  one  Peter  Payne,  and  which  was  afterwards     ^**  ^^®* 
levied  on  by  the  defendant  Smithy  a  constaUe,  under  a  junior  farrinotoit 
execution,  in  favor  of  the  defendant  FarnwtoUy  against  Payne.  v. 

At  the  trial,  it  was  proved  that  the  plaintiff  having  levied  on  a  Swci^r. 
wood-pile,  at  Payne^i  door,  CasweU,  the  judgment  creditor,  told 
Pamei  hmilj  that  diey  might  continue  to  use  the  wood  for 
fuel  in  Paynes  tavern,  for  four  fires.  They  continued  to  use  the 
wood,  for  ten  days,  or  a  fortnight^  when  the  defendant  Smth 
levied,  under  FarringtojCs  execution,  upoA  such  of  it  as  re- 
mained, and  canried  it  away.  In  order  to  show  fraud  in  the 
prior  execution  %sA  levy,  the  defendants  below  offered  to  prove 
that  Casioell  gave  permission  to  the  family  of  Payne  *to  make  [  *  429  ] 
use  of  other  property  levied  on  at  the  same  time  with  the  wood; 
but  the  evidence  was  objected  to,  and  excluded  by  the  justice. 
A  verdict  was  found  for  the  plaintiff  below,  on  which  judgment 
was  given. 

Per  Curiam.  The  mere  omission,  for  a  few  days,  to  remove 
the  wood,  it  being  a  ponderous  article,  was  not,  per  se^  sufficient 
evidence  of  fraud ;  but  the  permisaion  ffiven  by  Caswell,  the 
creditor,  to  consume  it  for  four  fires,  in  Payne^s  tavern,  excited 
a  just  suspicion,  that  the  proceeding  was  merely  to  cover  the 
property;  and,  lAer  su<^  a  foundation  was  laid,  the  justice 
ought  to  have  admitted  the  other  evidence  offered  by  the  de- 
fisndants  below.  It  is  no  answer  to  say,  that  this  was  an 
action  by  the  constable  who  levied,  and  that  the  fraud,  if 
any,  must  be  imputed  to  CatwdL  If  tiie  real  desi^  of  CSm- 
wM  was  to  protect  the  property  of  Payne  ^inst  other 
cre£tora,  he  riiall  not  sucoeed  in  that  attempt,  by  employing 
the  constable  as  an  instrum^it  of  his  fraud. 

Judgment  reversed. 

V 

fgBBSBtSBBBSSBSaSt 


Farrinqton  and  Smith  against  Sinclair. 

Ifthecredilof 

IN  this  case,  which  was  between  the  same  parties,  the  fiicts  mthei>riorexe- 
were  precisely  the  same  as  in  the  preceding  case,  except  that  m^ras^"^° 
the  property  levied  upon  was  a  barrel  of  pork,  which  Caswell  ^^  ^  ^ 
consented  should  be  left  in  Payne'' s  possession,  and  used  by  his  mit  Uiem'to're^ 
iamilv,  who  consumed  about  one  quarter  of  it,  when  it  was  "^  ^^  ^ 
levied  upon  by  Smith,  under  an  attachment  at  ihe  suit  of  Far-  conwmed'in  hb 
rinjTtan  asainst  Payne,  UmWy,  the  exe- 

^         ^  ^  eutioa  and  levy 

^  ^  an,    constnic- 

Per  Curiam.  This  is  a  strong  case,  of  constructive,  if  not  ac-  ^'^Jjj  "^  "J* 
tual  fraud,  and  the  judgment  must  be  reversed.  itet^M  aguut 

a      fubtcqaoii 

Judgment  reversed.      **•«*"•■*  ~ 
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NEW-YORK, 
Oct.  1818. 

Pahrinotoh  *Farrington  AND  Smith  ogatnst  Caswell. 

V. 

Whcrea par-  ^^  ^^  ^^^^»  ^  Hctiou  was  bfought  by  CosweU^  the  cred- 
tj  pufcbasinr  itor,  in  the  prior  execution  mentioned  in  the  two  preceding 
S!^«-Jr,  -    cases,  who  produced  no  evidence,  at  the  trial  in  the  Court 

upon  unaer  an,,'  ,*^  titiii»«  -i 

execution  which  below,  to  show  why  he  had  left  the  property  in  the  posses- 
il^ert'themuJ  ^^^  ^^  Payne.  The  defendants  below  offered  to  prove,  that 
lemain  in  the  the  plaintiff  gavc  liberty  to  Payne's  family  to  use  other  proper- 
E^^Sr  this  ^y  levied  on  at  the  same  time  with  that  which  was  in  ques- 
11  pnma  'faeu  tion  in  the  present  action,  in  order  to  show  that  the  pur- 
SmJTm  agaiMt  cf^^e  by  Uie  plaintiff  of  the  property  sold  under  his  execu- 
a  rabsequeni  tion,  was  colorablc  and  fraudulent.  This  evidence  was  ex- 
"whew'  the  eluded,  and  a  verdict  and  judgment  were  given  for  the  defend- 
creditor  in  the  ant  in  error. 

prior  execution,  ; 

brings  an  action  ,  ,      . 

oftioveragainst  Per  Curiam.  The  continued  possession  of  the  goods  m 
TOeST^iT  5be  P^l/^^  was  prima  facie  evidence  of  fraud,  as  against  credi- 
•ubsequent  tors ;  and  here  was  no  evidence  to  repel  th^t  presumption, 
i&r  ""^cu*  The  evidence  offered  by  the  defendants  below  was  pertinent, 
uon,  they  may,  and  ouffht  to  have  been  submitted  to  the  jury. 

to  establish  the  °  ^     "^ 

^^Lr^  Judgment  reversed,  (o) 

the  plaintiff  per- 
mitted other  fa)  Vida  WhippU  Y.  Foot,  3  Johns,  Rn.  418.  Putnam  v.  Wyley,  8  Johns.  It«. 
^^y  ?  J5S  435.  BunuU  ▼.  Johnson,  9  Johns.  Rep.  243.  Storm  and  Beeknum  r.  Woods,  11 
OMn  at  the  '^^^^'  ^^-  ^^^'  ^"  ^*^^  ^'  ^^woKiwim,  1  Bos.  fy  PtiU.  59.  (cited  in  Pvinam  v. 
same  time  with  ^V^^i  ^  Johns.  Rev.  435.)  the  purchaser  under  iheJLfa.  waa  a  third  person,  and 
that  which  is  ^^^  ^^  creditor  woo  issued  the  writS|  and  it  was  held)  that  his  permitting  the 
the  subject  of  debtor  to  continue  in  possession  of  the  goods,  was  not  fraudulent,  as  respected 
the  action,  to  another  creditor,  to  whom  the  debtor  afterwards  assigned  the  same  goods  in  pay- 
coQtbue  in  his  ment  (S.  C.  3  £sp.  Rep,  52.)  And  it  has  been  held,  that  where  the  areditar 
himself  purchased  at  the  shenfT *s  sale,  and  let  the  ^oods  to  the  former  owner, 
for  a  rent,  which  was  actually  paid,  he  had  a  title  which  could  not  be  impugned 
as  fraudulent  bj  other  creditors  having  executions  against  the  same  defendant. 
Watkins  y.  Bireh  and  another,  4  Taunt.  c23.  But  the  circumstances  of  no  money 
haying  been  paid  by  the  purchaser,  under  the  execution,  or  rent  by  the  lessee  of 
the  goods,  are  eyidence  of  fraud  to  be  lefl  to  the  juiy.  Rtsd  y.  Blades  and 
anotkerf  5  TanaU.  2l2.t 

t  Jtmiiigt  ▼.  Carter,  2  WendeW*  Rep.  416. 


[*43i  ]  *Farrington  and  Smith  against  John  Payne. 

The    misre-      IN  ERROR,  ou  Certiorari  to  a  justice's  Court. 
*fUi^^*^"*^^*      ^^^^  ^^  ^^  action  of  trover,  brought  by  the  defendant  in 
Uie  returTto^a  error,  agaiust  the  plaintiffs  in  error,  for  three  bedquilts.    The 

eerHorari,  of  the 

title  of  the  act  for  the  recovery  of  debts  to  the  value  of  hoenty-fve  dollars,  will  be  disre^parded. 

A  torlions  taking  is,  in  itself,  a  conversion,  and  no  subsequent  demana  is  necessary,  in  order  to  maintain 
an  action  of  trover. 
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defendants  below  justified  under  an  attachment,  in  favor  of  the  ne\v  vork, 
defendant  FarringtoUy  against  Peter  Payne ^  for  debt,  by  virtue  ^  22^^31^! 
of  which,  the  defendant  Smithy  as  constable,  seized  and  carried 
away  the  bedquilts.    The  articles  were  proved  to  be  the  prop-  V. 

erty  of  the  plaintiff  below,  but  they  were  attached  while  in  the  ^^^^^ 
possession  of  Peter  Payne,  against  whom  the  attachment  issued, 
having  been  lent  to  him.  The  defendants  below,  when  serving 
the  attachment,  were  notified  that  these  articles  were  not  the 
property  of  P,  Payne;  but  they  persisted  in  seizing  and  removing 
them.  A  verdict  and  judgment  were  rendered  for  the  plaintiff 
below,  and  two  objections  were  now  raised  on  the  part  of  the 
plaintiffs  in  error : 

1.  That  the  summons  and  all  subsequent   proceeding  are. 
stated  in  the  return  to  have  been  by  virtue  of  the  act,  entitled, 
"  An  act  for  the  more  speedy  recovery  of  debts  to  the  value  of 
twenty-five  dollarsy^  which  was  repealed  in  April,  1813;  and, 
in  the  new  revised  act,  the  words  "  more  speedu  "  were  omitted. 

2.  That  the  plaintiff  below  made  no  demand  of  the  goods  be- 
fore suit;  and  that  no  conversion  was  proved. 

Per  Curiam.  In  giving  "judgment  according  as  the  very 
right  of  the  case  shall  appear,  without  regarding  any  imperfec- 
tion, omission,  or  defect  in  the  proceedings,  in  mere  matters  of 
form,"  we  are  authorized  to  disregard  the  mistake  in  the  title 
of  the  statute,  under  which  the  justice  acted. 

As  to  the  second  objection,  it  is  well  settled,  that  a  tortious 
taking  is,  in  itself,  a  conversion,  and  no  subsequent  demand  is 
necessary 

Judgment  affirmed. 


•I  ARRINGTON  AND  SmITH  OgmUSt  J.  PaYNE.  [  *  432  ] 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  ^^  »»>«« 

This  was  an  action  of  trover  between  the  same  parties  as  in  j^sor'conver- 
the  preceding  case,  to  which  the  same  justification  was  pleaded.  ^^^  ^y^P^.  ?jj- 
The  cause  was  adjourned,  by  consent,  and  at  the  adjourned  day,  fct,  in"  relation 
the  defendants  below  asked  for  a  second  adjournment,  and  to  several  chai- 
offered  to  give  security,  and  to  swear  that  they  could  not  safely  can'not^ipiThis 
proceed  to  trial  for  want  of  a  material  witness ;  but  they  refused  <^^«'°>  [or  A^m- 

^       •  '  ^  ^'S^t  by  bnng- 

isff  separate 
^tlons  of  trespass  or  trovrr  for  each  partictdar  article  seized  or  converted ;  and  a  recovery  tor  one  part  or 
pared  is  a  bar  to  an  action  for  another  part  or  p«i«e).  (a) 

Where  the  cause  has  been  once  adjourned  in  a  justice's  Court,  by  consent,  and  the  defendant  then  a|>- 
plies  for  a  spcond  adjournment,  on  account  of  the  want  of  a  material  witness,  but  does  not  show  that  due 
dU^ence  had  been  used  to  obtain  the  whaess,  and  revises  to  disdoM  who  or  whero  the  witnoss  was,  it  is 
proper  for  ihe  justice  to  refiue  the  adjounHaent  {h) 

(a)  Vide  A<</«r  T.  m^,  2  IVcfMldrs  iZcp.  369.    JfiOer  v.  Cootrf,  1 IW.  487.    PkiU^M  r.  Benek, 
16  Johns.  Rep.  136. 
ib)  St.  John  V.  Baiedwt,  It  /obu.  Rep.  418. 
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NEW-TORK,  to  name  the  witness,  or  to  say  where  he  resided.    The  justice 
^^^^[;^!i^  denied  a  further  adjournment. 
FuLTOM  ^^^  defendants  then  pleaded,  that  since  issue  had  been  joined 

J::-».  in  this  cause,  judgment  had  been  rendered  against  them  in 
""  another  action,  for  tha  same  act  and  subject  matter  complained 
of  in  the  present  suit.  The  judgment  referred  to  by  the  plea, 
was  that  in  the  preceding  case  between  the  same  parties.  On 
the  trial,  the  same  evidence  was  produced,  by  the  plaintiff  below, 
as  in  the  last  case,  with  this  addition,  that  when  the  defendants 
below  took  the  three  bedquilts  there  mentioned,  they  also  took 
the  bed.  The  proceedings  and  judgment  in  the  former  suit 
were  admitted.  A  verdict  and  judgment  were  given  for  the 
defendant  in  error,  for  the  value  of  the  bed,  with  costs. 

Per  Curiam.  The  justice  decided  correctly  in  refusing  the 
second  adjournment,  as  there  was  no  proof  of  due  diligence, 
and  as  the  party  refused  to  explain  who,  or  where,  the  wit- 
ness was. 

Upon  the  main  question  of  this  cause,  we  are  clearly  of  opin- 
ion, that  the  judgment  in  the  first  suit  was  a  bar  to  the  plaintiff's 
claim  in  this  action.  The  only  evidence  of  a  conversion  was 
the  tortious  taking  under  the  attachment.  The  seizure  of  the 
bed,  and  the  bedquilts  which  then  lay  on  the  bed,  was  one 
single  indivisible  act ;  and  the  plaintiff  ought  not  to  be  permitted 
to  vex  the  defendants,  by  splitting  up  his  claim  for  damages  into 

I  *  433  ]  separate  suits  for  each  article  so  ^seized.  There  is  no  difference 
in  this  respect  between  the  actions  of  trover  and  trespass.     In 

1  Anu  p.  229.  Smith  v.  Jones,\  the  Court  decided,  that  where  goods  were  sold, 
at  one  time,  on  an  entire  contract,  the  vendor  could  not  main- 
tain separate  suits  for  separate  parcels  of  the  goods  so  sold  and 
delivered.  There  is  no  reason  for  a  difference  in  the  rule  be- 
tween torts  and  contracts.  Suppose  a  trespass,  or  a  conversion 
of  a  thousand  barrels  of  flour,  would  it  not  be  outrageous  to 
allow  a  separate  action  for  each  barrel  ?  The  judgment  must 
be  reversed. 

Judgment  reversed. 


FcjLTON  against  Matthews  and  Wedge. 

Rot^dbcSmreid      THIS  was  an  action  of  assumpsit  on  a  promissory  note.,  dated 
b^thepiainUTs  October  25th,  1815,  by  which  tlie  defendant  Wedge  promised 

civb^  Ume^  to 

ine       principal 

debtor,  or  even  by  his  discontinuing  a  suit  commenced  against  the  principal,  withoat  the  privity  and  consent 

of  the  surety,  unless  the  surety  has  expliciOy  required  him  tojMt>ceed  against  the  principal,  or  tha  plaintiff 

has,  by  some  agreement  with  the  principal,  precluded  himselt  from  suing  him.  (a) 

(a)  Vide  Reynolds  v.  Ward,  6  WendelPa  Rep.  501.  T%e  People  v.  RuueU,  4  llnd.  570.  Nililo  v 
Clark.  3  Ihid.  n.  Clark  v.  Niblo,  6  Ibid.  236.  CvmpsUm  ▼.  M'Nair,  1  Brid.  457.  Moakley  v.  BHggB 
19  Johtu.  Rep.  69.    King  v.  Baldwin,  17  Johns.  Rej).  384.    Andrus  v.  BeaUs,  9  Coioen,  693. 
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to  pay  W,  Aihertony  or  order,  85  dollars,  by  the  first  of  January  new-york, 
next,  with  interest.  The  note  was  signed  by  fVedge,  and  un-  ^*-  *®^®- 
demeath  his  name  was  subscribed  the  name  of  the  defendant 
Matthewsj  in  the  following  manner : — ^"  Thos.  MatthewSy  security.'^ 
On  the  note  was  endorsed  an  assignment  from  the  payee  to  the 
plaintiff,  dated  November  11th,  1817.  The  cause  was  tried  be- 
fore Mr.  J.  Piatt,  at  the  Steuben  circuit,  in  June^  1818. 

On  the  part  of  the  defendant  Matthews^  who  alone  had  been 
brought  into  Court,  it  was  proved,  that  in  the  autumn  before 
the  note  became  due.  Wedge  callM  on  the  payee,  and  offered 
to  pay  him  50  or  55  dollars,  on  account  of  the  note,  in  Pennr 
sylvania  bank  notes;  but  as  they  were  depreciated  in  value, 
Aiherton  declined  taking  them,  and  promised  to  wait  until  the 
next  spring  for  payment.  In  July,  1816,  Atherton  placed  the 
note  for  collection  in  the  hatids  of  an  attorney  in  Steuben  county, 
who  commenced  a  suit  upon  it  in  the  Court  of  Common  Pleas 
of  that  county,  in  which  suit  Matthews  pleaded,  and  a  default 
was  entered  against  *  Wedge.  Before  any  trial  in  the  cause, 
Atherton  took  the  note  out  of  the  hands  of  the  attorney,  and 
directed  him  to  desist  from  proceeding  in  the  suit,  in  consequence 
of  which,  Atherton  afterwards  became  nonsuited.  It  did  not 
appear  that  Matthews  was  privy  to  this  transaction.  Wedge, 
who  had  previously  been  solvent,  was,  at  the  time  the  former 
suit  was  suspended,  reputed  to  be  insolvent,  and  afterwards  ob- 
tained his  discharge  under  the  insolvent  law,  and  had  since  left 
the  state. 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court,  and  the  case  was  submitted,  on  the  points  and  ar- 
guments stated  to  the  Court,  without  argument. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  This  suit  is 
on  a  negotiable  note,  signed  by  Wedge,  and  by  Matthews,  to 
whose  signature  is  attached  the  word  "  security." 

The  defence  relied  on  was,  that  the  payee  of  the  note,  after 
it  became  due,  and  before  it  was  endorsed,  had  given  time  to 
the  principal,  and  that  a  suit  had  been  brought  by  the  original 
payee  of  the  note,  in  Steuben  Common  Pleas,  which  suit  was, 
afterwards,  discontinued ;  and  that,  probably,  had  the  suit  pro- 
ceeded, a  recovery  might  have  been  had  against  Wedge,  who  is 
now  insolvent,  and  has  left  the  state.  It  does  not  appear  that 
Matthews  ever .  requested  the  payee,  or  the  plaintiff,  to  sue 
Wedge, 

In  Pain  v.  Packard,  (13  Johns*  Rep.  174.J  we  say,  that  a 
mere  delay  in  calling  on  the  principal  will  not  discharge  the  surety ; 
and  in  that  case,  the  opinion  of  the  Court  was  placed  wholly  on 
the  fact,  that  the  surety  requested  the  holder  of  the  note  to  proceed 
and  collect  it  from  the  principal :  and  the  plea  averred  a  loss 
of  the  money  as  against  the  principal,  by  such  neglect.  In  this 
case,  there  is  no  proof  whatever,  that  Matthews,  the  surety,  ever 
urged,  or  requested,  the  holder  of  the  note  to  proceed  against 
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NSW-YORK,  the  principal ;  aiad  die  proof  is  very  doubtful  whether,  when  the 
Oct  1618.     ^^-^  ^^  actually  conQHoenced  ia  the  Common  Pleas,  tfedge  was 
Mb  to  pay  the  moaey. 

The  holder  of  a  note  on^ht  4o  be  fairly  and  fuUy  appriaed  bv 
the  surety  that  he.  is  required  to  prosecute  the  principal*  A 
delay  to  sue,  or  even  a  discontinuance  of  a  suit  ^brou^t,  can- 
not absolve  the  surety  from  his  liability,  if  he  is  passive,  and 
takes  no  measures  indicating  to  the  holder  of  a  note,  that  he 
insists  on  his  proceeding  against  the  principal  It  ousht  to  be 
put  beyond  a  doubt,  that  ue  surety  is  injured  by  the  dmy,  that 
is,  that  the  principal  was  solvent,  andabk  to  pay  the  debt,  if  he 
had  been  prosecuted  for  it.  The  plaintiff  has  done  no  act  to 
ptechide  hiniseif  from  suinc  fi^ei^e,  at  any  time.  On  the 
grounds,  then,  that  the  pbintlflf  has  never  been  required  to  pros- 
ecute Wtdgty  and  that  be  has  made  no  contract  with  him,  that 
disables  him  from  suing  at  any  time,  we  are  of  opinion  that  the 
plaintiff  must  have  judgment. 

Judgment  for  the  plaintiff,  (a) 

(a)  Vide  King  t.  Baldmn  mnd  FateUrf  2  JoAfw.  Ck,  Rep»  554.  In  Orme  y.  Ytnmg, 
(HaiCs  Jf.  P.  R^.  84.)  Gibfjs,  Ch.  J.,  say*,  "  The  dercnoe  which  may  be  aeX  up 
br  a  aurety,  of  time  pven  to  the  prinoipti,  ik  borrowted  fit>ia  a  Court  of  equity ; 
then,  if  a  day  of  payment  he  giTen  to  the  debtor,  the  surAtlea  are  diaoharged. 
It  ia  the  eauitable  ri^ht  of  auretiea  to  cowae  into  a  Court  of  equity,  and  demand 
to  sue  in  tne  name  of  the  creditor.  Now,  if  the  creditor  have  given  tiibe  tx>  his 
debtor,  the  ailretjr  cannot  aue  hhn.**  And  he  addt,  "  What  ia  Ibibensnce  and 
KiViag  time  ?  It  ia  an  engagement  wbioh  tiea  the  handa  of  the  creditor.  Itia 
not  negatively  refraining ;  not  exacting  the  money  at  the  time ;  but  it  is  the  act 
of  the  creditor  depriving  himaelf  of  the  power' of  suing  bv  aomething  obligatory, 
Whieh  prevents  the  surety  from  coming  into  a  Court  of  eqnity  for  relief;  be- 
oauae.  the  prinoapal  having  tied  hia  own  nandf,  the  aurety  cannot  release  them." 
£t  vide  HuiU  v.  United  Slates,  1  Galiis,  Hep.  32.  per  Story,  J. 


If    'TfHi 


[  •  436  ]      *Overseers,  &c.  of  Pittstown  against  Overseers,  Sic.  of 

Plattsburgh* 

of  the^pooiTof  THIS  was  a  special  action  on  the  ease*  The  declaration 
tLtt^lh  li  ^^^^  ***  ^°  ^^  S^  ^f  AttgUti^  1815,  one  El^'ak  Briggn,  a 

the  county   of 

Clinton,  ootained  an  order  of  tviro  jostiaos  of  tbat  coooty,  a^udioati  v  the  legs!  aetliement  of  a  pauper  to  be 
in  Pittstown.  in  the  county  of  Renssaiaer,  and  ordering  his  removal  tbidfer ;  and  he  was  accorainjriv  re- 
moved  to  Ftttstown.  Hie  pauper  had  do  legal  settleroeot  ia  this  itete.  The  oyeiscew  of  the  poor  xifPitts- 
town  appealed  to  the  Court  of  General  Sessions  of  the  Peace  of  the  county  of  Clinton^  who  quashed  the  order 
of  removal  t  but  the  overseers  of  the  potor  of  the  town  of  Plattsburgh  renised  to  remove  the  pauper  back  to 
Pktttsburghf  or  prtyvfde  for  Mm,  and  mainiain  him  at  Pittstoten,  lie  being  sick  and  unable  to  be  removed ; 


and  be  hadj^ubaequeolly  to  the  reversal  of  the  order,  been  mamiained  by  the  overseers  of  Pittstown,  who 
brought  an  action  on  the  case  against  the  overseen  of  Plottsburgk,  lo  recover  their  expenses,  ^.,  and  set 
forth  the  above  facts  in  tfieir  dedaratioa.  Held,  ea  a  demarrer  lo  a  special  plea  of  the  dwndants,  that 
the  action  was  maintainable,  on  the  principle  that  n  burden  had  been  nnju^y  thrown  upon  Pittstown  by 
the  procurement  of  the  overseers  of  the  poor  of  Plattdmrvh,  and  as  the  pft<ipc  bad  no  legal  settlement 
in  this  state,  it  was  their  duty  to  exonerale  the  ovesMers  Of  JHttsfomi  fnm  the  rnvdcn  wUoh  they  had  east 
upon  them.  Bui  Whether  tn  plaintifi  and  defendants  could  sue  or  be  soed  in  their  private  capacity  for 
their  own  official  acts,  or  those  of  Ibeir  prsdecessors  T    Qua/n,  {b) 

{b)  Vide  Palmer  v.  Vandenberg^p  WendeWs  Rep.  193.    Omnt  v.  Pkneker,  «  Cotb.  R/^.  909.     Oner. 
sters  of  Pittstown  v.  Oeereeers  efPUUibmrrh,  18  Mns.  Rm.  '4fff. 
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pauper,  having  no  legal  settlemeiit  io  this' state,  asd  being  des*-  NfiW-YpHK. 
titute  of  propertjf,  and  wholly  unable  to  support  himself,  was  re-  ^^  *^*^ 
siding  in  Flattsbfurgh ;  that  NkhoU  and  talmery  two  of  the  jus-^ 
tices  of  the  peace  of  the  oounty  of  CUnton^  upon  complaint 
made  to  them  by  the  defendant  Morse  and  one  Burk^  then  over- 
seers  of  the  town  of  PlatUburgh^  that  the  pauper,  not  having  any 
legal  settlement  in  that  town,  had  come  to  reside  therein,  and 
was  likely  to  become  a  charge  to  the  town,  did  adjudge  the 
complaint  to  be  true,  and  did  hkewise  adjudge  that  the  lawful 
settlement  of  the  pauper  was  in  the  town  of  Pittstownf  in  the 
eounty  of  Renssalaer;  and  made  an  order  dated  the  8th  of  A%h 
gusty  1815,  directed  to  any  eonstaMe  of  the  town  of  Plattsbmgky 
reciting  the  complaint  and  their  adjudication  thereon,  and  or^ 
dering  the  removal  of  the  pauper  to  the  town  of  PerUy  thence  to 
the  town  of  ChesUrJUldy  and,  in  like  manner,  by  the  nearest  and 
most  convenient  route,  to  the  town  of  Pittstinttny  the  constable 
of  which  town  was  required  to  receive  the  pauper,  and  Io  carry 
and  deliver  him  to  the  overseers  of  the  poor  of  Piitstowny  who 
were  required  to  receive  the  pauper,  and  provide  for  him  as  aa 
inhabitant  of  the  town  of  PitUfynon.  And  the  plaintiffs  aver, 
that  from  the  day  of  the  date  of  the  said  order  unto  the  time  of 
the  commencement  of  this  suit,  they  have  been  overseers  of  the 
poor  of  the  town  of  PiitHown ;  that  by  virtue  of  the  before- 
mentioned  order,  the  said  justices,  the  defendant  iMbore,  and  the 
said  Barky  on  ^die  26th  of  October y  1B13,  caused  the  pauper  to 
be  removed  to  Pittstowtiy  and  delivered  to  the  plaintiffs ;  that 
the  plaintiffs  received  the  pauper,  and  provided,  and  have  con- 
tinued to  provide  for  him  food,  &.G.,  from  the  time  of  their  re- 
ceiving him,  until  the  commencement  of  tliis  suit ;  that  believing 
ihemselves  aggrieved  by  the  order,  they  appealed  to  the  next 
Court  of  Sessions  of  the  county  of  Gintony  to  be  holden  on  the 
second  Tuesday  of  May,  1815,  at  Plattsburghy  and  that  such  pro- 
ceedings were  had  thereon,  that,  at  that  May  term  of  the  said 
Court,  the  order  appealed  from  was  ordered  to  be  quashed,  and 
the  defendants  were  ordered  to  pay  to  the  plaintifis  twenty-five 
dollars  costs,  which  order  of  the  Court  of  Sessions  remains  unret- 
versed ;  of  all  which  proceedings  the  defendants  had  notice ;  and 
that  BriggSy  from  the  time  of  his  removal  from  Plattsburgh  until 
the  time  of  the  commencement  of  this  suit,  has  continued  to  be 
a  pauper,  having  no  legal  settlement  in  this  state,  and  wholly  des- 
titute of  property,  and  unable  to  support  himself.  The  plaintiffs 
further  averred,  that  from  the  time  of  delivering  the  pauper  to 
them,  and  nntil  the  time  of  the  commencement  of  this  suit,  he 
was,  and  has  continued  to  be,  so  sick,  lame,  and  mfirm,  that  he 
could  not  be  removed  from  Pittstoum  td  PJmttsburgh  or  elsewhere, 
without  endangering  his  life$  and  exposing  him  to  sudden  death ; 
that  the  defendants  were  overseers  of  the  poor  of  the  town  of 
Plattsburgh  from  the  time  of  quashing  the  order  of  removal  until 
the  time  of  the  commencement  of  this  suit ;  and  altfaoiigh  the 
defendants,  as  overseers  of  Plattsburghy  ought  and  were  bounds 
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NEW-YORK,  within  a  reasonable  time  after  the  determination  of  the  appeal, 
Oct  1818.  mid  quashing  the  order  of  removal,  and  after  they  had  notice 
thereof;  and  although  it  was  their  duty,  as  such  overseers,  with- 
in such  reasonable'  time,  either  to  remove  the  pauper  from 
Pittstovnty  or  to  take  care  of,  relieve  and  maintain  him  during 
his  sickness  and  lameness ;  and  although  a  reasonable  time  for 
that  purpose  had  elapsed ;  and  although  the  defendants,  on  the 
1st  of  June^  1816,  and  often  afterwards,  were  requested  by  the 
plaintiffs  either  to  receive  the  pauper  from  Fittstoton,  or  to  take 
care  of,  relieve  and  maintain  him  during  his  sickness  and  lame- 
ness; yet  that  the  defendants,  not  regarding  their  duty,  but 
craftily,  subtly  and  fraudulently  intending  *to  injure  the  plain- 
tiffs, and  compel  them  to  support  the  pauper,  have  refused,  and 
still  do  refuse,  to  take  care  of,  relieve  or  maintain  him  ;  by  means 
whereof  the  plaintiffs  have  been  unjustly,  wrongfully  and  fraud- 
ulently injured,  and  compelled  and  obliged  to  pay  a  large  sum 
of  money,  to  wit,  the  sum  of  1,000  dollars,  in  and  about  the 
taking  care  of  th^  pauper  and  furnishing  him  with  food,  &c., 
and  have  been  put  to  great  trouble  and  expense  ir^  endeavoring 
to  cure  his  sickness  and  lameness. 

The  defendants  severed  in  their  pleas,  and  pleaded  respective- 
ly, 1.  Not  guilty.  2.  That  the  pauper  was  born  in  Pittitoion^ 
and,  at  the  time  of  his  removal,  was  legally  settled  in  the  town 
of  Hooiick,  in  the  county  of  Rensselaer ;  without  this,  that  from 
the  time  of  his  removal  from  Plattsburghy  until  the  time  of  the 
commencement  of  this  suit,  the  said  BriggsvfHs  a  pauper,  having 
no  legal  setdement  in  this  state,  and  concluded  to  the  country. 

The  plaintiffs  demurred  specially  to  the  second  plea  of  tlie 
defendants,  who  joined  in  demurrer. 

MUckeU,  in  support  of  the  demurrer.  1.  The  plea  is  a  tech- 
nical traverse,  with  an  absqtie  hoc.  It  is  radically  bad.  It  is 
double ;  stating  two  independent  facts.  (3  East^  ^^^0  ^^^ 
absque  hoc,  which  is  the  strongest  negative,  cannot  be  followed 
by  a  negative.  It  would  amount  to  an  affirmative.  (I  Inst* 
126.  a.  1  Chiity,  PL  576.) 

Again ;  it  contains  new  matter,  and  concludes  to  the  country, 
when  it  ought  to  conclude  with  a  verification.  (1  Saund.  103. 
note.  1  SalJc.  4.  1  Burr.  317.  Doug.  91.  412.  2  Johns. 
Rep.  423.) 

'  2.  But  it  will  be  objected,  that  the  declaration  is  bad.  In  the 
case  of  The  Overseers  of  Tioga  \.  The  Overseers  cf  Seneca^  (13 
Johns.  Rep.  380.)  the  Court  seemed  inclined  to  think  that  (u- 
sumpsit  would  not  lie  on  the  implied  promise  resulting  from  the 
legal  or  moral  obligation  on  the  part  of  the  town  where  the  pau- 
per was  settled,  to  provide  for  and  maintain  him.  But  Mr.  J. 
Spencer  observed,  that  whether  an  action  on  the  case  could  not 
be  maintained  by  the  overseers  of  S.  against  the  overseers  of 
T.,  would  present  a  different  question  ;  on  which,  however,  he 
gave  no  opinion. 
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*By  the  act,  {I  N.  R.  L.  279.  284.)  (a)  it  became  the  per-  new-yorx, 
emptory  duty  of  the  town  of  P.,  after  the  adjudication,  to  ^**  ^^^^ 
support  the  pauper.  Here  was  a  duty  imposed  by  statute, 
which  has  been  neglected ;  and  the  common  law  gives  a  reme- 
dy by  an  action  on  the  case.  In  the  case  of  the  Farmers^ 
Turnpike  Company  v.  CoverUry^  (10  Johns.  Rep.  389.)  it 
was  held,  that  though  a  penalty  was  given  by  the  act  for 
injuring  or  destroying  the  toll-gates,  yet  the  plaintiffs  had 
an  action  of  trespass,  at  common  law,  for  the  injury  to  their 
property. 

Conckling  and  Foot^  contra.  1.  The  plea  is  substantially 
good.  It  is  admitted  that  the  pauper  had  no  settlement  in 
this  state.  What  ground  was  there,  then,  for  this  action  ? 
Even  if  there  was  a  ground  of  action,  the  statute  has  provided 
an  adequate  remedy.  We  state  a  fact  inconsistent  with  the 
averment  in  the  declaration,  and  then  negative  that  fact  with  an 
absque  hoc. 

2.  This  is  a  special  action  on  the  case  for  a  non-feasance ; 
and  the  plaintiffs  must  show  the  non-performance  of  some  duty 
imposed  on  the  defendants  by  law.  The  defendants  were  not 
bound  to  remove  the  pauper  back  to  Plattshurgh.  As  to  the 
sum  awarded  by  the  Sessions,  for  costs,  prior  to  the  adjudication, 
the  statute  provides  a  remedy.  Can  they  maintain  an  action 
for  expenses  subsequent  to  Uie  order?  The  defendants  have 
done  no  more  than  their  duty.  Admitting  that  the  pauper  had 
his  settlement  in  Pittstown^  the  defendants  ordered  his  removal 
to  that  town.  This  was  not  an  illegal  act,  nor  any  violation  of 
duty.  The  duty  of  the  overseers  is,  to  give  notice  to  the  jus- 
tices to  inquire,  who;  thereupon,  make  the  order.  If  the  order 
was  improper,  or  illegal,  it  was  not  the  act  of  the  overseers ; 
nor  are  they  responsible  for  it.  If  this  action  can  be  maintained, 
it  may  be  brought  against  the  successors  of  the  overseers  at  the 
time  ;  but  that  will  not  be  pretended.  The  case  of  Atkins  v. 
Banwellj  (2  East,  Rep.  555.)  which  was  cited  in  the  case  of 
2T46  Overseers  of  Tioga  v.  j[%c  Overseers  of  Seneca,  is  in 
point;  that  this  action  will  not  lie ;  and  it  was  a  stronger  case, 
for  it  was  brought  against  the  town  where  the  pauper  was  set- 
tled. It  is  true,  that  was  an  action  of  assumpsit;  *but 
the  form  of  the  action  can  make  no  difference.  The  prin- 
ciple is  the  same.  The  law  recognizes  no  obligation  to  pay, 
and  of  course  gives  no  action.  This  suit  was,  probably, 
brought  in  consequence  of  the  observation  thrown  out  by 
Mr.  J.  Spencer,  in  the  case  in  13  Johns,  Rep.  383.  The 
25th  section  of  the  act  provides  a  remedy,  and  there  is 
nothing  shown  which  will  entitle  the  plaintiffs  to  a  remedy  at 
common  law. 

Van  Vechten,  in  reply,  was  stopped  by  the  Court. 
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Per  Curiam.  The  plea  was  confessed  to  be  bad ;  but  the 
defendants  insist  that  the  declaration  is  bad :  that,  therefore,  is 
the  point  to  be  considered. 

In  the  case  of  The  Overseers  of  the  Poor  of  Tioga  v.  The 
Overseers  of  Seneca^  (13  Johns.  Rep,  380.)  we  held  that  as- 
sumpsit would  not  lie  in  a  case  like  the  present,  on  the  ground 
that  it  did  not  appear  that  the  pauper  was  settled  in  the  town 
from  which  he  was  removed.  We  waived  any  decision  on  the 
question,  whether  a  moral  obligation  was  sufficient  to  sustain 
the  action,  when  there  was  no  request  to  afford  maintenance  to 
the  pauper.  In  that  case,  too,  we  forebore  to  express  an  opin- 
ion, whether  a  special  action  on  the  case  could  not  be  main- 
tained for  the  expenses  subsequent  to  the  adjudication  of  the  Ses- 
sions, provided  it  should  appear  that  the  pauper  had  no  legal 
settlement  within  the  state.  This  case  preisents  that  question ; 
for,  the  plea  being  radically  bad,  we  are  referred  back  to  the  dec- 
laration, and  that  states  the  fact,  by  proper  averments,  that  the 
pauper  had  no  settlement  within  the  state. 

The  plaintiffs'  case,  then,  is  this ;  a  pauper  has  been  illegally 
fixed  upon  them  by  the  agency  and  instrumentality  of  the  over- 
seers of  the  poor  of  Plattsburgh ;  the  order  removing  the  pau- 
per to  Pittstown  has  been  quashed ;  and  the  overseers  of  Pitts- 
town,  in  consequence  of  the  neglect  of  duty  of  the  overseers  of 
the  poor  of  Plattsburgh,  in  not  removing  the  pauper,  or  pro- 
viding for  him,  have  been  subjected  to  heavy  expenses  in  sup- 
porting the  pauper.  Upon  fuU  consideration,  we  are  of  opin 
ion,  that  this  action  is  maintainable,  on  the  principle,  that  a 
burden  has  unjustly  been  thrown  upon  Pittstown,  *by  the  pro- 
curement of  the  overseers  of  the  poor  of  Plattsburgh ;  that  the 
pauper  having  no  legal  settlement  in  this  state,  it  was  their  duty 
to  have  exonerated  Pittstown  from  the  burden  they  had  cast  on. 
them.  Besides,  it  may  be  well  doubted  whether  Pittstown 
could  make  an  original  order  as  to  this  pauper,  for  his  reriioval 
to  any  other  town ;  but,  at  all  events,  they  were  not  bound  to 
do  so.  Whether  the  plaintiffs  can  sue,  and  whether  the  de- 
fendants are  liable,  in  their  private  capacity,  for  their  own 
official  acts,  or  the  acts  of  their  predecessors,  has  not  been 
made  a  question,  and  the  Court,  therefore,  have  not  con- 
sidered the  point.  The  objection  will  be  open  to  the  de- 
fendants, if  they  see  fit  to  make  it :  at  present,  we  express  no 
opinion  upon  it. 

There  must  be  judgment  for  the  plaintiff  on  the  demurrer. 

Platt,  J.  I  concur  in  opinion,  that  the  special  plea  is  de- 
fective ;  but  cannot  agree  with  my  brethren,  that  the  plaintifl^ 
are  entitled,  to  judgment;  because  I  think  the  declaration  does 
not  show  a  right  of  action. 

The  declaration  states,  in  substance,  tlie  following  facts,  viz. 
that  on  the  1st  of  August,  1815,  Elijah  Brifrgs  was  removed, 
as  a  pauper,  from  Plattsburgh  to  Pittstown,  on  an  order  of  two 
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Justices  of  riattsburgh,  adjudging  him  to  be  legally  settled  in  new-VORK. 
^ittsiown.    In  May,  1816,  the  General  Sessions  of  CYn^o/i  county,  ^^2^^^^ 
on  appeal,  quashed  the  order  of  removal,  and  ordered  the  de« 
fendants,  then  being  overseers  of  the  poor  of  Flattshurgh,  to 
pay  to  the  plaintiffs,  then  overseers  of  Pittstown,  25  dollars,  for 
their  expenses  and  costs. 

The  declaration  further  avers,  that  the  pauper  had  no  legal 
nttlement  m  this  state ;  and  has  continued  a  charge  upon  the 
town  of  Pittstown  ever*  since  he  was  so  removed  to  that  town, 
being  sick  and  unable  to  bear  transportation ;  that  the  defend* 
ants  nave  continued  to  be  overseers  of  the  poor  of  Plattsburgh 
ever  since  the  said  order  of  the  Sessions ;  that  they  had  notice, 
and  were  requested  by  the  plaintiffs,  to  provide  for  the  sick 
pauper;  but  that  the.  defendants  have  utterly  neglected  to 
provide  for  the  pauper;  whereby  g^eat  charge  and  expense 
have  fallen  upon  the  plaintiffs,  as  overseers  of  the  poor  of 
Pittstown. 

•The  suit  is  not  for  the  25  dollars  awarded  by  the  Sessions, 
but  for  neglecting  to  provide  for  the  sick  pauper,  from  the 
date  of  the  order  of  the  Sessions  till  the  commencement  of 
this  suit. 

Although  the  order  of  removal  from  Plaitshurgh  was  erro- 
neous, and  has  been  regularly  quashed  by  the  Sessions,  yet  it 
is  admitted,  that  the  pauper  was  not  legally  settled  in  Platis- 
bur^h ;  for  the  declaration  expressly  avers,  that  "  he  had  no  legal 
settlement  in  this  state" 

The  moral  obligation,  in  such  a  case,  is  upon  the  overseers  of 
the  poor  of  the  town  where  the  sick  pauper  happens  to  be.  It 
is  the  misfortune  of  Pittstown  to  have  such  a  pauper  thrown 
upon  it ;  but  according  to  the  plaintiff'  own  showing,  it  would 
be  an  equal  hardship  upon  the  town  of  Plaitshurgh ;  he  having 
no  settlement  in  either  of  those  towns. 

If  it  be  said,  that  the  pauper  was  imposed  upon  the  town  of 
Pittstown,  by  a  wrongful  order  of  the  justices  of  Plattsburghy 
I  answer,  first,  that  the  defendants,  as  overseers  of  the  poor  of 
Piattsburgh,  are  innocent  in  regard  to  that  order,  and  in  no 
wise  responsible  for  the  mistake  of  the  justices  who  made  it ; 
and,  secondly,  that  those  justices  had  jurisdiction  of  the  sub* 
ject,  and,  for  aught  alleged,  acted  honestly  in  their  official 
order  of  removal ;  and,  therefore,  all  ulterior  expenses,  after  the 
order  of  Sessions,  (reversing  the  order  of  the  justices,)  are  dam- 
mm  absque  injuria. 

In  the  case  of  Croitse  v.  Mabbitt  and  Tripp,  (11  Johns.  Rep* 
167.)  on  certiorari,  it  appeared  that  Mabbitt  and  Tripp,  as 
overseers  of  the  poor  of  the  town  of  Washington,  sued  Crouse, 
for  ''  that  he,  without  any  lawful  authority,  brought  into  the 
town  of  Washington,  one  Wm.  Brown,  a  pauper,  having  no  set- 
tlement there,  or  within  this  state ;  that  the  pauper  fell  sick, 
tnd  was  supported  by  them  as  overseers,  Slc,  until  the  death 
f  the  pauper  *  and  that  the  defendant  well  knew  all  those  facts." 

Vol.  XV.  44  345 


442  CASES  IN  THE  SUPREME  COURT 

NEW- YORK,  The  justice  gave  judgment  in  favor  of  the  overseers  of  the  poor ; 
1 1818.     jj^j  Ji^jg  Court  reversed  the  judgment,  saying,  "  There  is  no 
principle  of  the  common  law  on  which  the  action  can  be 
maintained." 

In  the  case  of  AtJcins^  Sfc.  v.  BamweU^  fyc.  (2  East^  504.) 

[  *  443  ]  Le  BlanCy  justice,  said,  ^<  There  is  a  moral  as  well  as  legal  *obli- 
gation  to  maintain  the  pauper,  in  his  iUness,  in  the  parish  where 
he  was  at  the  time." 

Besides,  I  am  not  prepared  to  admit,  that  overseers  of  the 
poor,  by  our  law,  have  the  capacity  of  suing  or  being  sued^  in 
their  oMdal  and  representative  character ^  except  where  they  are 
specially  authorized  by  statute ;  as  in  the  three  cases  expressly 
provided  for,  in  the  20th,  27th,  and  3 1st  sections  of  the  <<  act 
for  the  settlement  and  relief  of  the  poor."  It  is  an  attribute 
of  a  corporation,  which,  I  incline  to  believe,  does  not  belong 
to  the  overseers  of  the  poor,  upon  any  principle  of  the  comf- 
man  law. 

On  the  latter  point,  I  do  not  here  think  it  necessary  to  say 
more.  It  was  not  touched  on  in  the  argument ;  and  although  it 
is  fairly  presented  upon  the  demurrer,  it  will  still  remain  open 
to  the  counsel  for  the  defendants,  if  they  choose  to  have  it  more 
deliberately  examined,  upon  a  motion  in  arrest  of  judgment. 

Judgment  for  the  plaintiff. 


Sherman  against  Botce. 

Adeputysiwiff,  THIS  was  an  action  of  trespass  for  taking  three  horses.  The 
in^a  '(ian£]  defendant  pleaded  not  guilty,  with  notice  of  justification  under 
agraM  wiih  the  a  writ  ol Jieri  fodos.  The  cause  was  tried  before  Mr.  J.  Yates, 
ezecuUon  to  de^  Rt  the  Washington  circuit,  in  June,  1817.' 
lay  the  siUe,  It  was  prove^,  that  the  defendant,  who  was  a  deputy  sheriff, 
the  defendam  in  took  two  of  the  plaintiff's  horses,  and  sold  them,  as  he  alleged, 
[  *  444  ]  under  an  execution  against  the  plaintiff;  that  he  *then  offered 
making  a  note,  for  Sale,  and  sold  the  third  horse,  and  directed  the  purchaser  to 
SM^dbillSL^M^^  go  to  the  plaintiff's  pasture  and  take  the  horse,  which  the  pur- 

and  applied  to 

the  satisfaction  of  the  judnnent,  provided  that  he  should  still  retain  the  execution  in  bis  hands,  and  if  he  was 
called  on  for  payment  of  Uie  note,  might  then  proceed  to  sell  for  his  own  indemnity.  The  note  is,  accordingly, 
made,  the  money  raised,  and  paid  over  to  the  agent  for  the  creditor's  attorney,  in  satisfaction  of  the  judgment, 
the  officer,  at  the  time,  informing  the  agent  that  the  execution  was  still  to  be  kept  in  life  for  his  own  mdemnity. 
The  officer,  bein?  afterwards  called  upon  for  payment  of  the  note,  sells  the  defendant's  property  under  the 
execution.  Hela,  that  the  payment  to  the  juagment  creditor,  not  being  a  conditional  payment,  was  a  satis- 
faction  of  the  judgment,  an  rl/ihcrefbre,  the  execution  was  spent,  and  could  not  be  used  by  the  officer  to 
enforce  his  own  agre^'raent  with  the  debtor,  such  agreement  also  being  illegal,  and  tending  to  oppression 
and  abuse;  and  thai  the  defendant  in  ihc  execution  might  maintaia  an  action  of  trespass  against  tne  offiocf 
lor  the  property  taken  and  sold  by  him.  (a) 

(«)  Vide  MVlard  v.  CanJUld,  5  WenddPs  Rep.  61,    Jackwn  v.  Anderson,  4  Ibid.  474.     Swan  v.  Sarf- 
Mtmrtf  8  Und.  676.    Arrnstrong  v.  Garroio,  6  Cowen,  465.    Loot  v.  Palmer,  7  Johns.  Rep,  159,  nota  (a). 
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chaser  did.    The  plaintiff,  previous  to  the  sale^  had  forbidden  new-tork, 
the  defendant  to  sell  the  horses.  .  ^  *®1®- 

The  plaintiff  (due  notice  having  been  given  to  the  opposite 
party)  introduced  parol  evidence  of  a  certain  receipt,  executed 
by  Daniel  Shepherd^  as  agent  for  Calvin  Smithy  attorney  for 
Jonathan  Allen,  the  plaintiff  in  an  action  against  Chruitopher 
Shermany  (the  plaintiff  in  this  suit,)  in  the  Washington  Common 
Pleas.  Shepherd  testified,  that  previous  to  the  sale  of  the  horses, 
he  received,  as  agent  for  C.  Smithy  from  the  defendant  in  this 
suit,  the  amount  of  the  judgment  in  the  case  of  Allen  against 
Sherman,  and  paid  the  same  over  to  Allen ;  that  at  the  time  of 
giving  the  receipt,  the  defendant  told  the  witness,  that  the  money 
had  been  borrowed  by  the  plaintiff,  on  his  signing  with  the 
plaintiff  as  security ;  tliat  he  had  signed  with  the  plaintiff  on 
condition  that  he  should  be  allowed  to  keep  the  execution  in 
Ufe ;  and  that  if  he  was  called  on  to  pay  the  money,  he  might 
then  sell  under  the  execution  to  indemnify  himself;  that  for 
this  reason  the  defendant  would  not  have  the  payment  endorsed 
on  the  execution;  and,  accordingly,  the  witness  gave  him  a 
separate  receipt. 

The  counsel  for  the  defendant  objected,  that  trespass  would 
not  lie  for  the  horse  which  the  defendant  had  not  taken  into  his 
possession.  The  judge  decided  that  the  action  would  lie ;  and 
tiie  defendant's  counsel  then  offered  to  prove,  that  the  defend- 
ant, as  deputy  sheriff,  had  levied,  under  the^.  /a.,  in  the  suit  of 
Allen,  against  the  present  plaintiff;  and  after  tne  levy,  the  plain- 
tiff desired  the  defendant  not  to  sell,  and  that  he  could  get  the 
money ;  that  the  delay  was  granted,  and  that  the  plaintiff  in- 
formed the  defendant  that  he  could  get  the  money  of  one  Bar^ 
ney,  if  the  defendant  would  sign  with  him ;  this  the  defendant 
agreed  to,  on  certain  terms  proposed  by  the  plaintiff ;  which 
were,  that  the  execution  should  still  remain  in  tlie  defendant's 
hands,  as  his  security,  and  that  if  Barney  should  call  on  him  for 
the  money,  the  defendant  might  then  sell  under  the  execution ; 
that  the  defendant,  accordingly,  signed  with  the  plaintiff  a  note 
to  Barney,  received  the  money,  and  paid  it  over  to  Shepherd,  *at  [  •  445  J 
the  same  time  informing  Shepherd,  that  the  execution  was  not 
intended  to  be  discharged,  and  taking  his  separate  receipt  for 
the  money ;  and  that  the  defendant,  before  the  sale,  was  called 
on  by  Barney  for  payment. 

This  evidence,  being  objected  to,  was  overruled,  and  the  de- 
fendant's counsel  thereupon  submitted  the  following  questions 
to  his  honor  the  judge ;  whether  the  payment  of  the  money  to 
the  judgment  creditor  precluded  the  defendant  from  selling  under 
the  fi,  fa, ;  and  if  so,  whether  the  defendant  had  not,  by  virtue 
of  tKe  agreement  before  mentioned,  so  far  possessed  himself  of 
the  plaintiff's  property  as  to  be  entitled  to  dispose  of  it,  in  his 
individual  capacity  ;  and  whether  the  plaintiff  could  deprive  him 
of  that  right  by  dissenting  at  the  time  of  the  sale ;  and  whether 

347  . 


443  CASES  IN  THE  SUPREME  COURT 

N£W-TORK,  trespass  would  lie  under  the  circumstances  of  this  case.     His 

^^^^L^SiJ^^  honor  ruled  these  points  in  favor  of  the  plaintiff,  and  charged 

Shxrva*     ^^  J"7  accordingly,  who  found  a  verdict  for  the  plaintiff;  and 

V.  the  defendant  tendered  a  bill  of  exceptions  to  the  opinion  of 

the  judge. 


BOTCK. 


Cowen,  for  the  defendant.  The  justice  of  the  case  is  most 
strongly  with  the  defendant.  We  are  aware  of  the  decision  of 
the  Court  in  Reed  v.  Pruyn  and  Staats.  (7  Johns,  Rep.  426.) 
Unless  there  is  an  unbending  rule  of  law,  which  clearly  governs 
the  present  case,  the  plaintin  ouglit  not  to  recover.  The  case 
of  Reed  v.  Pruyn  atid  Staais  canie  before  the  Court  on  a  motion 
to  set  aside  the  execution ;  and  the  Court  laid  stress  on  the 
fraud  and  abuse  practised.  There  was  no  agreement,  as  in  the 
present  case,  between  the  deputy  sheriff  and  the  defendant,  that, 
the  execution  should  continue  in  force  for  the  deputy  sheriff's 
security. 

Is  a  deputy  absolutely  prohibited  from  making  any  agreement 
whatever  relative  to  the  execution?  If  not,  then  every  case 
must  depend  on  its  peculiar  circumstances.  (^Kenner  v.  Hord, 
2  H.  and  Munford^s  Rep.  14.) 

Here  was  a  pledge  with  an  incidental  power  of  sale ;  and  that 
•   power  was  irrevocable. 

Again ;  ought  not  the  plaintiff  to  have  applied  to  the  Court, 

on  affidavit,  to  set  aside  the  execution,  instead  of  bringing  an 

[  *  446  ]      action  of  trespass  ?     If  the  Court,  on  motion,  *had  set  aside  the 

execution,  they  might  have  directed  the  party  not  to  bring  an 

action  of  trespass. 

Z.  R.  Shepherd,  contra,  relied  on  the  case  of  Reed  v.  Pruyn 
and  StaatSf  as  conclusive,  and  contended,  that  such  an  agree* 
ment  between  the  deputy  sheriff  and  the  defendant,  in  the  ex- 
ecution, was  a  breach  of  duty,  and  a  violation  of  the  statute. 

Skinner,  in  reply,  attempted  to  distinguish  this  case  from  that 
of  Reed  v.  Pmyn  and  Staats,  and  contended,  that  even  if  an 
action  would  lie  against  the  defendant,  it  should  be  trover,  not 
trespass,  as  the  property  came  into  his  possession  rightfully,  not 
tortiously. 

Platt,  J.,  delivered  the  opinion  of  the  Court. 

Although  the  deputy  sheriff  declared,  when  he  paid  the 
amount  due  to  the  creditor,  "  that  the  execution  was  not  in- 
tended to  be  satisfied,"  that  declaration  could  not  affect  the  right 
of  the  creditor  to  retain  the  money  so  paid  him,  in  satisfaction 
of  his  claim  upon  the  execution.  It  was  not  a  conditional  pay- 
ment, nor  advance  of  money  by  the  deputy  sheriff  to  the 
creditor. 

• 

The  fair  construction  of  that  conversation  is,  that  the  deputy 
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meant  to  express  his  determination  not  to  waive  the  rights  which  NEW-YORK, 
he  had  acquired,  under  the  agreement  with  the  plaintiff  in  this  ^?^Ljfi^ 
suit,  of  using  the/i./a.  for  his  protection  as  endorser.     The     shjerma** 
creditor  received  his  money,  and  gave  a  receipt  for  it,  to  the  v. 

officer,  without  any  stipulation  or  condition.  The  debt  must,  Botck. 
therefore,  be  deemed  satisfied  as  to  the  judgment  creditor ;  and 
that  fact  being  established,  the  law,  founded  on  wise  policy, 
considers  the  officer  as  functus  officio.  The  direct  and  sole  object 
of  the  Ji.  fa.  was  to  raise  the  money,  to  satisfy  the  juc^ment 
creditor :  that  object  being  attained,  tne  power  conferred  by  the 
writ  is  spent ;  and  the  officer  is  not  permitted  to  use  it  for 
enforcing  any  bargsdns  in  which  he  may  think  himself  ag- 
grieved. 

In  the  case  of  Weller  v.  Weedale  (Noy,  107.)  it  was  decided, 
that  if  a  sheriff  satisfy  the  debt  out  of  his  own  money,  he  cannot 
afterwards  detain  the  goods  of  the  debtor  on  fi.  *fa.  for  bis  own      [  ♦  447  ] 
indemnity.    The  same  doctrine  was  established  in  this  Court, 
in  Reed  v.  Pruyn  and  Staats,  (7  Johns,  Rep.  426.) 

To  allow  any  man  to  wield  the  process  of  our  Courts  in  his 
own  favor,  in  order  to  exact  such  a  measure  of  justice  as  he  may 
think  due  to  himself,  would  not  only  lead  to  oppression  and 
abuse,  but  would  tend  to  subvert  the  foundation  of  private  rights 
imd  of  civil  liberty. 

The  deputy  sheriff,  in  this  case,  probably  acted  from  benev- 
olent motives ;  but  the  agreement  must  be  pronounced  illegal. 
It  was  well  remarked  by  Ch.  J.  Kent,  in  the  case  of  Reed  v. 
Pruyn  and  Staats,  that  ^'  Such  humanity  is  imposing;  btU  it  may 
be  pimed  into  cruelty.^* 

We  are  clearly  of  opinion,  that  the  evidence  offered  by  the 
defendant  was  properly  excluded,  and  that  an  action  of  trei- 
jHzss  is  a  proper  remedy  in  this  case. 

Jadgment  for  the  plaintiff,  on  the  bill  of  excq>tion8. 
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NEW-YORK, 
Oct  1818. 

jACKsoir  Jackson,  ex  dem.  Yates  and  others,  against 

HATHiwAT.  Hathaway. 

wa^^ald'^'  THIS  was  Bu  action  of  ejectment,  brought  to  recover  a  lot  of 
over  "uie*  iiud  land  in  the  city  of  Hudson.  The  cause  was  tried  before  Mr.  J. 
ofapnvaicper-  piau  at  the  Columbia  circuit,  in  September,  1817. 

SOD       IDA    DtirHIC  _..       ^  '  ^  ' 

acquires  no  By  letters  patent,  dated  the  4th  of  March,  1667,  a  certain 
[  '*  448  ]  parcel  of  land,  including  the  premises  in  question,  was  ^granted 
Sdu  of^  or  ^^  ''^"  Franse  Van  Hoesen.  The  land  came,  in  the  course  of 
easemeuT'^and  descent,  to  Johannes  Van  Hoesen,  who  died  in  1780,  having 
Uic  tiUe  of  ihe  made  a  will,  one  of  the  devisees  under  which  is  JoAm  V.  H. 
etor  stiir^onl  HuycTc,  One  of  the  lessors  of  the  plaintiifs.  It  was  admitted  that 
uSe^Uie ^^  d '^^  ^^  premises  in  question  had  always  been  held  under  tide 
aiiy  manner  not  derived  from  the  original  patentee.  A  witness  on  the  part  of 
whh"*ihl*^"*  i,r  ^^^  plaintiff  testified,  that  the  defendant  was  in  possession  of  a 
right; is entiUed  lot  of  land  of  about  five  acres,  in  the  city  of  Hudson;  that  the 
&c  *!lind""m*^'  ^^^  Clavfirack  road  runs  through  the  lot,  and  that  the  road  had 
maintain  tres!^  been  ouclosed  by  the  defendant  within  sixteen  years,  and  since 
nwnt  in'reiaUo '  ^^^  J®^  1801.  The  defendant  produced,  in  evidence,  deeds 
to  it.  (a)  for  the  land  lying  on  each  side  of  the  old  Claverack  road ;  and 

If  a  person  [^  ^^s  admitted  that,  with  the  exception  of  the  road,  the  de- 

ovor  whose  land 

a  highway  is  fendant  had,  under  these  deeds,  a  good  title  to  all  the  land  in 
laid  out,  convey  ^jg  possession.     One  of  the  deeds  was  from  J.  V.  H.  Huyck, 

me     land     on    ,      *  ,  ^_  ,       *    x  »      i^^xr^  ^ 

each  side  of  it,  dated  25th  of  JuJy,  1/98. 

such  bouifdi^^^  ®y  ^"  order  of  the  common  council  of  the  city  of  Hudson, 

as  do  not  in-  dated  the  23d  of  April,  1801 ,  it  was  resolved,  that  a  certain 

elude  the  road,  g^re^t  should  be  laid  out,  provided  that  the  defendant  Hathaway 

or  any  part  of,        ,.         ,  ,  '*^.  n^tt       i         i«i       «       %  t   t^ 

it,  the  property  should  Cede  to  the  Corporation  ail  the  lands  which  should  be 

not****;^  to  iS  ^^^^^  ^^^^  ^™j  '^y  laying  out  the  street,  in  which  case  the 
grantee,  as  it  is  common  council  would  ccdc  to  him,  in  exchange  therefor,  the 
S!;^  ^n**^  ^  oW  r<>ad  before  mentioned. 

description     m  -  _.  i         a        i         i  •     'iT"        t  •  i  •    • 

the  grant;  and  A  verdict  was  taken  for  the  piamtin,  subject  to  the  opinion 
an  1i"cuieu"b^  ^^  ^^^  Court,  whether  the  plaintiflf  was  entitled  to  recover  the 

ing  in  itself  a  old  rOad 
distinct     parcel 

fee  of  one  piece  Cantinc,  for  the  plaintiff.  The  freehold,  or  fee,  of  a  highway, 
tiolicH^ina^deed  hclongs  to  the  original  owner  of  the  soil,  and  he  may  maintain 
cannot  pass  as  trospass  or  cjectmcut  for  it.  The  public  have  only  the  right  of 
Jnliirr  Ta7  ^  passage,  or  use  of  the  land  for  a  highway,  which  is  an  easement  or 
wii.  •!  an  old  servitude.  (Cortelyou  v.  Van  Brundt,  2  Johns.  Rep.  357.  363. 

road,  tin*  fee  of 

which  in  in  one 

person,  is  discontinued,  and  a  new  road  laid  out  over  the  land  of  another  person,  which  land  is  contiguous 

to  the  old  road,  the  proprietor  of  the  land  is  not  entitled  to  the  old  road,  as  a  compensation  for  the  land 

taken  for  the  new  road,  under  the  17th  section  of  the  ad  to  rtgulaU  hiscfanaySf  (sess.  36.  c.  33,iN.IL  L. 

S75.)  which  only  applies  where  another  road  is  substituted  over  the  laud  of  the  same  proprietor. 

(a)  Vide  OaJtley  v.  SUmley,  5  WeftdeWi  Rep,  5^.  In  the  Matter  of  Lewis  Street,  ft  Wetdell,  472. 
Noy^s  v.  Chapin,  6  Und.  461.  Holladau  v.  Marsh,  3  Ibid.  142.  Hatter  of  Seventeenth  Street,  1  iUtf.  261 
Livingston  v.  Mayor  of  New-York.  8  WendelCs  Rep.  85. 

(h)  In  the  matter  of  extending  Mercer  Street,  4  Cow.  Rep.  542.  Whitbeck  v.  Cook,  infra,  483  Bak' 
ock  V.  Lambf  1  Cowen,  238. 
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Lade  y.  Shepherd^  2   Sir,  1004.   Mayor  of  Northampton  v.   NEW-YORK, 
fVard,  1  mis.  107.  2  Str.  1253.  S.  C.     1  RoU.  Abr.  392.      o^wia^ 
Chimin  Private,  (B.)  6.  /.  2,3,  4, 5.    8  E.  IV.  9.     2  JS.  IV.  9.  ^I^^^^ 
8  H,  VII.  5,  6.  Brook's  Abr.  Chimin,  9,  10.     I  Burr.  143.    ,,     v. 
BrooVs  Abr.  Nuisance,  pi.  28.  8  H.  VII.  5.  3  Comyn's  Dig. 
27,  28.  CAtWn,  (A.  2.)    3  Bac.  Abr.  494.  Highways  (B.)  4 
Fi'/i.  *Abr.  515.     Chimin  private  (B.)     Fitzherb.  Abr.  Chimin,      [  •  449  J 
1.  1.  JPiteA.  Trespass,  pi.  95.     2  ih«<.  705.     Wood's  List.  28.) 
n  the  case  of  Perley  v.  Chandler,  before  the  Supreme  Court 
of  Massachusetts,  the  same  doctrine  was  expressly  laid  down 
by  Ch.  J.  Parsons,  who  delivered  the  opinion  of  the  Court. 
(6  Maw.  Rep.  454.) 

Again ;  a  ffrant  of  land  to  a  road,  does  not  include  the  half 
or  any  part  of  the  road.    The  rule  as  to  rivers  does  not  apply. 

E.  FFiHinrM,  contra.  The  Court  will  not  be  disposed,  in  this 
case,  to  mtend  any  thing  in  favor  of  the  plaintiff,  unless 
compelled  by  some  stubborn  and  inflexible  rule  of  law.  By 
the  44th  section  of  the  act  to  regulate  highways,  (2  N.  R.  L. 
284.)  Hudson  is  declared  to  be  a  town  for  all  purposes  intended 
by  tlie  act,  except  that  the  mayor,  aldermen,  and  commonalty 
of  the  city,  are  commissioners  of  highways.  The  common 
council  being,  ex  officio,  commissioners  of  highways,  had  power  to 
shut  up  the  old  road.  By  the  17th  section  of  the  same  act,  (2 
N.  R.  L.  275.)  (a)  it  is  enacted,  "  that  where  any  road  shall 
run  through  the  lands  of  any  person,  or  along  the  boundaries 
thereof,  in  whole  or  in  part,  and  the  same  shall  become  unne- 
cessary, or  be  discontinued,  by  reason  of  some  other  road  to  be 
established  and  laid  out,  by  virtue  of  this  act,  through  the  lands 
of  the  same  person,  the  jurors  or  commissioners  making  the  as- 
sessment shall  tiEike  into  calculation  the  value  of  such  road,  so 
discontinued,  or  become  unnecessary,  and  the  benefit  resulting 
to  such  person  by  reason  of  such  discontinuance,  and  make  de- 
duction from  the  amount  of  such  assessment,  accordingly ;  and 
the  balance,  and  no  more,  shall  be  the  sum  to  be  assessed  and 
paid,  for  the  opening  and  laying  out  such  new  road :  and  there- 
upon it  shall  be  lawful  for  the  owner  of  the  land  to  enclose  so 
much  of  the  road,  so  discontinued,  or  become  unnecessary,  as 
shall  run  through  bis  land  along  the  boundaries  thereof."  This 
act  gives  to  the  person  ceding  a  new  road  a  right  to  shut  up 
or  enclose  and  enjoy  the  old  road  through  or  along  his  land.  If 
an  actual  conveyance,  or  deed  of  cession,  to  the  common  coun- 
cil, from  the  defendant,  was  necessary,  the  Court,  after  this  lapse 
of  *time,  will  intend  that  there  was  such  a  conveyance.  But  [  •  450  J 
we  contend  that  it  was  not  necessary.  The  law  will  imply  the 
cession. 

The  owners  of  land  bounded  on  roads,  rivers,  and  creeks, 
are  bounded  on  lines,  and  own  to  the  middle  of  the  line,  or  road, 

(a)  1  iS.  &  516. 
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NEW-YORK,  Of  creek.     In  Jackson^  ex  dem.  the  trustees  of  Kingston,  v.  Lotoe 
J^^lt^^i!^   02  Johns.  liep.  252.)  one  of  the  boundaries  in  the  plaintiffs 
Jaoksok      ^^^  ^^  '^  ^^  ^  white  oak  tree  marked,  standing  near  the  said 
V.  kill,  then  up  the  said  kill  north/'  i&c.     Mr.  J.  Yates,  in  de- 

livering the  opinion  of  the  Court,  says,  ^' This  description  or 
boundary  never  can  be  satisfied  by  running  a  direct  or  straight 
line;  the  terins  up  the  same  necessarily  imply,  that  it  is  to 
follow  the  creek,  according  to  its  windings  aiid  turnings,  and 
that  must  be  in  the  middle  or  centre  of  it.  The  rule 
is  well  settled,  that  when  a  creek  not  navigable,  and  which 
ifi  beyond  the  ebb  and.  flow  of  the  tide,  forms  a  boundary, 
the  line  must  be  so  run.  The  Court  looked  to  the  intention  of 
the  grantor. 

The  deed  from  H.  to  the  defendant  conveys  all  right,  title.. 
&.C.,  reversion  and  reversions,  remainder  and  remainders,  and 
with  the  hereditaments  and  appurtenances,  &c.,  to  the  premises 
belonging  or  appertaining..  This  is  sufficient  to  comprehend 
the  old  road,  in  case  a  new  one  should  be  opened,  and  the  old 
one  be  discontinued.  Many  things  pass  by  a  deed,  not  speci- 
fied in  it,  but  which  are  necessary  to  the  perfect  enjoyment  of 
the  premises  granted.  It  can  never  be  supposed  that  the  grantor 
meant  to  reserve  a  right  to  this  old  road.  The  law  will  intend 
that  it  was  included  in  the  grant  of  tlie  land  through  which  it 
run.  The  lessors  entered  under  the  devisees  of  the  patentee, 
and  when  they  sold  the  farm,  the  right  to  the  road  also  passed. 
In  the  ever-varying  circumstances  of  this  country,  how  many 
old  roads  have  fallen  into  neglect  and  disuse,  as  new  and  better 
roads  have  been  opene^l !  What  a  floodgate  of  liti^tion  will 
be  opened,  should  it  be  decided  that  these  old  roads  do  not  be- 
long to  the  owners  of  the  adjoining  lands !  New  cities  and 
towns  are  every  day  rising,  and  populous  streets  cover  the 
ancient  roads  and  ways  laid  out  on  the  first  location  of  patents. 
In  the  case  cited  from  Massachusetts,  Ch.  J.  Parsoris  observed, 
451  ]  that  there  was  a  defect  '"'in  the  case,  that  it  was  not  alleged, 
that  C  was  seized  of  the  land  covered  by  the  highway ;  nor 
that  the  water-course  was  sunk  in  this  land;  nor  that  the 
way  had  been  previously  laid  out  Besides,  there  is  no  such 
statute  in  MassachusettSy  as  that  of  this  state,  relative  to 
highways. 

Oakley,  in  reply,  contended,  that  the  description  and  bounda- 
ries in  the  defendant's  deed,  did,  in  their  very  terms,  exclude 
the  road.  Can  the  defendant,  by  implication,  or  by  the  con- 
struction of  the  statute,'  acquire  a  title  to  land  which  is,  con- 
fessedly, in  the  lessor  of  the  plaintifT,  or  the  persons  under 
whom  he  claims  ?  If  the  act  does  bear  such  a  construction ;  if 
it  takes  the  land  of  the  lessor,  and  gives  it  to  H.  without  his 
consent,  or  a  just  compensation  for  it, — then  the  statute  is,  so  far, 
unconstitutional  and  void.  But  the  act  admits  of  a  just  and 
reasonable  interpretation,  without  involving  such  a  consequence. 
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It  applies  to  those  cases  only  where  the  owners  of  ilie  land  ad-  nevv-\\  i^k. 
joining  the  highway  are,  also,  owners  of  the  land  over  which  ..Ji^X^ 
the  road  passes.    It  could  never  have  been  intended  by  the      JACKM)^ 
legislature,  that  when  the  fee  of  the  road  was  in  one  person,  he  ^^^ 

should  be  devested  of  it,  and  the  property  transferred  to  anoth-  **^'""^**^*' 
er,  by  the  mere  operation  of  the  act.  Suppose  a  conveyance  of 
land  made  since  the  passing  of  that  act,  in  which  a  road  run- 
ning through  the  land  conveyed  is  excepted,  in  express  terms, 
and  that  road  is  afterwards  discontinueil  and  shut  up,  would 
the  old  road  then  pass  to  the  owners  of  the  adjoining  lands  by 
virtue  of  the  statute  ?  The  terms  running  along  the  road,  do 
not  mean  that  the  road  runs  thrtmgh  the  land.  Where  land  is 
conveyed  with  covenants  for  quiet  enjoyment,  against  encum- 
brances, &c.,  the  existence  of  a  road,  or  right  of  way  over  it, 
would  be  a  breach  of  the  covenant.  Thus,  if  the  deed  bounds 
the  premises  bij,  or  along,  a  road,  it  would,  according  to  the  ar- 
gument of  the  defendant's  counsel,  include  the  road,  the  exist- 
ence of  which  would  be  a  jbreach  of  the  covenant. 

The  case  of  The  Trustees  of  Kingston  v.  Lowe  is  very  differ- 
ent from  the  present.  Cannot  a  deed  contain  words  which  will 
exclude  a  creek  at  which  the  boundaries  begin  ?  No  words  of 
exclusion  can  be  stronger  than  those  in  the  defendant's  *deed.  [  *  452  ] 
The  subject  of  the  conveyance  is  the  land  within  the  precise 
metes  and  bounds  given,  and  nothing  eke.  The  law  may,  in  a 
supposed  case,  give  a  right  of  way  as  appurtenant  to  the  land 
granted,  because  essential  to  its  enjoyment;  but  it  does  not 
give  the  land  over  which  the  right  of  way  passes,  as  an  appurte- 
nant. The  usual  sweeping  clause  in  the  deed,  of  all  right, 
title,  interest,  reversion,  &c.,  though  they  may  include. .«as6- 
ments  or  privileges,  as  appurtenant,  do  not  convey  any  other 
land  than  what  is  before  particularly  described. 
.  The  novelty  of  the  case,  or  its  consequences,  as  they  may  af- 
fect others, can  furnish  no  argument  against  the  plaintiff's  right 
to  recover,  if  he  has  shown  a  legal  title  to  the  land  for  which 
the  suit  is  brought. 

Platt,  J.,  delivered  the  opinion  of  the  Court..  This  is  an 
action  of  ejectment  for  a  piece  of  land  in  the  city  of  Hudson, 
over  which  the  ancient  road  from  Claverack  to  Hudson  river 
formerly  run. 

The  plaintiff  showed  a  title  in  his  lessor,  John  V.  H,  Hayek , 
to  an  undivided  share  of  the  premises  in  question,  under  the 
patent  to  his  ancestor  Jan  Fronds  Van  Hoesen,  dated  the  6th 
o[  August,  1721.  The  defendant  then  proved  a  deed  of  con- 
veyance from  John  V.  H.  Htiyck  to  Epkraim  Whitaker,  dated 
25th  of  July,  1793,  for  <^a  certain  tract  of  land  beginning  at  a 
certain  stake  by  the  side  of  the  road  called  the  old  Claverack 
road,  &.C.,  from  which  stake  running  east  20^.  south,  2  chains, 
to  another  stake ;  thence  south,  22^.  west>  17  chains  64  links ; 
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NEW-YORX,  and  thence,"  by  specified  courses  and  distances,  "  to  the  first- 

^^^a^^^ly-  mentioned  bounds,  making  12  acres,  2  roods  and  10  perclies  of 
Jacksom      I&nd."    It  was  also  proved,  that  the  defendant  had  acquired  a 
r.  _  _    title,  by  purchase,  to  another  tract  of  land,  which,  according  to 
specified  courses  and  distances,  is  bounded  on  the  northern  sid^ 
of  the  said  road. 

It  appears  thiit,  about  16  years  ago,  by  an  order  of  the  com- 
mon council  of  the  city  of  lludson,  the  ^*old  Claverack  road" 
was  discontinued  as  a  public  highway  ;  and  that  the  defendant 
then  enclosed  a  lot  of  about  five  acres,  so  as  to  include  the 

[*453]  whole  width  of  the  old  road,  together  with  *a  part  of  each 
of  the  several  tracts  before  described ;  the  one  lying  on  the 
north,  and  the  other  on  the  south  side  of  said  road.  The 
plaintiff*  admits  the  defendant's  title  to  all  the  land  contained 
in  the  five  acre  lot,  excepting  the  space  formerly  occupied  as 
the  old  road. 

It  is  perfectly  clear,  that  the  fee  of  the  land  was  not  devested 
from  the  patentee,  or  his  heirs,  by  the  act  of  the  government,  in 
laying  out  and  opening  the  road.  Highways  are  regarded  in 
our  law  as  easements.  The  public  acquire  Ao  more  than  the 
right  of  way,  with  the  powers  and  privileges  incident  to  that 
right ;  such  as  digging  the  soil  and  using  the  timber  and  other 
materials  found  within  the  space  of  the  road,  in  a  reasonable 
manner,  for  the  purpose  of  making  and  repairing  the  road  and 
its  bridges.  When  the  sovereign  imposes  a  public  right  of  way 
upon  the  land  of  an  individual,  the  title  of  the  former  owner  is 
not  extinguished ;  but  is  so  qualified,  that  it  can  only  be  en- 
joyed, subject  to  that  easement.  The  former  proprietor  still 
retains  his  exclusive  right,  in  all  mines,  quarries,  springs  of 
water,  timber,  and  earth,  for  every  purpose  not  incompatible 
with  the  public  right  of  way.  The  person  in  whom  the  fee  of 
the  road  is,  may  maintain  trespass,  or  ejectment,  or  waste. 
(Burr.  143.  2  Stra.  1004.  1  Wil  107.  6  East,  154.  2  Johns. 
Jtep.  363.  6  Mass.  Rep.  454.)  But  when  the  sovereign  chooses 
to  discontinue  or  abandon  the  right  of  way,  the  entire  and  ex- 
clusive enjoyment  reverts  to  the  proprietor  of  the  soil. 

In  this  case,  there  is  nothing,  in  the  deeds  for  the  lots 
bounded  on  the  sides  of  the  old  road,  which  denotes  any  inten- 
tion to  buy  or  sell  any  land  not  expressly  included  within  the 
courses  and  distances  expressly  defined ;  and  it  is  conceded, 
that  those  limits  do  not  include  the  space  occupied  by  the  old 
road.  A  contingency  has  happened,  which,  probably,  was  not 
thought  of  by  the  grantor  or  grantee  in  those  deeds ;  that  is, 
the  discontinuance  of  the  road.  The  grantee,  however,  has  all 
the  land  included  in  the  terms  of  his  purchase ;  but  he  has  lost, 
by  the  act  of  the  government,  the  privilege  of  a  highway  ad- 
joining his  lots,  and  running  between  them.  The  laying  out  of 
roads,  and  their  discontinuance,  are  contingencies  to  which 

[  •  454  1  every  man's  land  is  ♦liable,  and  bv  which  its  value  may  be  es- 
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sentially  afiected ;  and  every  sale  of  land,  by  definite  boundaries,  NEW-york, 
is  subject  to  those  casualties.  v^^^t^^lit.^ 

In  the  present  case,  1  can  perceive  no  principle  of  law  to  de-      j^cxsoir 
feat  the  plaintiff's  claim  to  the  land  over  which  the  old  road  y. 

passed.  The  government  laid  a  qiuisi  encumbrance  on  his  land,  Hathaway. 
and  the  government  has  since  removed  that  encumbrance. 
Even  while  the  road  continued,  the  owner  of  the  soil  might 
have  maintained  an  action  of  ejectment  for  an  exclusive  appro- 
priation of  it ;  a  fortiori^  he  can  do  so,  after  the  public  right  of 
way  is  abandoned,  unless  by  his  own  act  he  has  become 
devested  of  his  title.  The  only  acts  imputed  to  the  plaintiff*, 
or  those  under  whom  he  claims,  are  the  two  deeds  for  the 
parcels  of  land  bounded  on  the  north  side,  and  on  the  south  side 
of  the  old  road.  The  boundaries  in  those  deeds  do  not  in- 
clude the  space  of  the  road;  and,  of  course,  the  plaintiff's 
title  to  the  intervening  ground  remains  as  perfect  as  if  no 
road  had  ever  been  there.  The  purchasers  under  those  deeds 
have  lost  an  easement  which  was  public^  not  private;  but 
they  have,  exclusive  of  the  old  road,  all  the  land  which  they 
bargained  for. 

There  are  many  cases  of  loose,  vague,  and  general  description 
in  deeds,  which ,  undoubtedly,  may  require  a  different  construc- 
tion, and  be  subject  to  a  different  rule.  Where  a  farm  is 
bounded  along  a  highway,  or  upon  a  highway,  or  running  to  a 
highway,  there  is  reason  to  intend  that  the  parties  meant  the 
middle  of  the  highway  ;  but  in  this  case  the  terms  of  descrip- 
tion necessarily  exclude  the  highway.  The  owner  of  the  soil 
encumbered  with  a  road,  has  a  perfect  right  to  sell  it,  subject  to 
that  encumbrance ;  and  whoever  buys  land,  without  securing 
the  fee  of  the  adjoining  roads,  incurs  the  risk  of  such  omission. 
That  the  original  owner  has  also  a  right  to  retain  his  estate  in 
the  road,  when  he  sells  the  adjacent  lands,  is  a  proposition  too 
plain  to  be  denied. 

It  is  impossible  to  protect  the  defendant,  on  the  ground  that 
the  adjoining  road  passed  by  the  deeds,  as  an  incident  to  the 
lands  professedly  granted.  A  mere  easement  may,  without  ex- 
press words,  pass  as  an  incident  to  the  principal  object  of  the 
i;rant ;  but  it  would  be  absurd  to  allow  the  fee  of  one  piece  of 
and,  710^  mentioned  in  the  deed,  to  pass  as  ^appurtenant  to  [  *  455  ] 
another  distinct  parcel,  which  is  expressly  granted,  by  precise 
and  definite  boundaries.  The  defendant  can  derive  no  aid 
from  the  17th  section  of  the  "act  to  regulate  highways." 
(2  N.  R.  L,  275.)  (a)  The  sole  object  of  that  provision  was 
to  establish  a  rule  oi  compensation,  where  an  old  road  is  dis- 
continued, and  a  new  one  substituted,  over  the  land  of  the 
same  proprietor ;  and  it  would  be  highly  disrespectful  to  sup- 
pose, that  the  legislature  meant  to  take  away  the  land  of  one 
man,  and  give  it  to  another.     Such  an  act  would  be  an  outrage 

fa)  1  J:.  8.  516. 
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Kello6o 

V. 

Wilder. 


NEW-YORK,  against  justice  and  the  constitution.    Still  less  reason  is  th^e 
^^^J2^^  for  admitting  the  principle,  that  the  cooimoii  couDcil  of  Hudson 
could,  by  any  act,  devest  the  plaintiff  of  the  fee  of  the  old  road, 
without  his  consent. 

We  are,  therefore,  of  opinion,  that  the  plaintiff  is  •entitled  to 
judgment. 

Judgment  for  the  plaintiff.  («) 

(A)  Vide  Peek  v.  SnUth,  {Day'q  Connm.  Rep.  103—147.  J^ovtmber,  1814,)  in 
which  the  BubjectiB  tally  disciused  and  considered  bj  thejudjros  of  the  Suprcnie 
Coart  of  £rror8  of  Connrc^/cu/.  IT.  conveyed  to  the  pluntin.a  piece  of  land, 
with  the  nana!  Covenants  of  seisin  and  warranty,  **  saving  and  excepting  the 
road  or  highway^  laid  out,  tned  and  improved,  running  from  the  old  highway  to 
the  bridge  over  the  premises."  It  was  neld,  that  the  nght  of  soil  in  the  bighway 
was  vested  in  the  plaintiff,  subject  in  the  rif  ht  of  passage  in  the  public,  and  that 
he  could  maintain  trespass  ftMrs  dausum  fi^fit  against  the  defendant  for  erect- 
ing a  shop  on  a  part  or  the  nighwrny  not  used  for  travelling  before  the  convey- 
ance to  the  plaintiff. 


A  justice  of 
the  peace  has 
DO  ri^ht,  during 
a  trial  before 
him,  to  permit 
the  parties  to 
treat  the  jury 
with  spirituous 
liquor.  \b) 

[•456] 


Kellogg  and  Rked  against  Wilder. 

IN  ERROR;  on  certiorari  to  a  justice's  Court 
The  defendant  in  error  brought  an  action  of  trespass,  in  the 
Court  below,  against  the  plaintiffs  in  error,  for  taking  his  cow. 
The  facts  proved  at  the  trial  are  altogether  unimportant ;  it  is 
sufficient  to  state,  that  the  plaintiff  below  showed  a  bare  posses- 
sion, without  any  property  in  the  cow ;  and  that  the  defendant, 
Kellogg^  proved  a  property  in  himself,  •the  other  defendant  act- 
ing as  nis  assistant  in  drivmg  away  the  cow. 

After  the  evidence  on  the  trial  m  the  Court  below  had  closed, 
each  of  the  parties,  by  permission  of  the  justice,  treated  the  jury 
with  a  bottle  of  whisky,  in  order,  as  the  return  states,  "  to  en- 
able them  to  listen  to  the  remarks  of  counsel.^'  A  verdict  and 
judgment  were  rendered  for  the  plaintifif  below. 

Per  Curiam.  Independent  of  the  gross  misconduct  of  the 
justipe,  in  permitting  such  an  improper  use  of  spirituous  liquor 
at  the  trial,  for  whidi  the  consent  of  parties  affords  no  excuse, 
the  verdict  was  decidedly  wrong  upon  the  evidence. 

Judgment  reversed. 


{b)  The  circulation  of  spirituous  liquors  aroon^  a  jury,  iwhile  sill 

nise  for  reversing  the  judffmeat    ICosst.  £1 
Vide  X^eiottso*  v.  CoSim,  I  Id.  IH. 


consent  of  parties,  is  cause 
Rip.n.    Ante,  91. 
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NEW  YORIk, 
Oct  IS\% 

BuRK  agawt  Campbell.  ^„,^k 

V. 

IN  ERROR  to  the  Court  of  Comnaoii  Pleas  of  the  county  of    ^^*^«^''** 

SV^mIt-Zam  ^^  action  on 

UrantCltn,  ^he  case  wilJ  lie 

This  was  an  action  of  trespass  on  the  c^se,  brought  in  the  against  a  shf^ritr 
Court  below,  by  the  plaintiff  in  error,  against  the  defendant  in  Si'ex1cSuon;"fr 
error,  who  was  sheriff  of  the  county  of  Franklin^  for  not  exe-  th«  party  nuiv 
cuting  or  returning  a  writ  of  fieri  facias.  The  declaration  SiSmeti,^a!  Ill 
stated,  that  in  the  term  of  October^  1815,  of  the  Court  below,  eiecUon.  \a) 
the  plaintiff  obtained  a  judgment  against  one  fVhipple,  for  55  on*"  the  %T^ 
doUeurs  and  85-  cents;  that  on  the  tenth  of  December  ^  in  the  against  a  sheriff* 
same  year,  he  issued  nfi.fa.  to  the  defendant,  returnable  on  the  t^Jidleiummg"! 
28th  of  January  then  next,  which  was  delivered  to  the  defend-  wni  ofjitri/a- 
ant  to  be  executed ;  and  although  there  were  goods  and  chattels,  Se^'sheriff  US 
and  lands  and  tenements,  on  which  the  defendant  might  have  never  been  ruled 
levied,  yet  he  did  not  levy,  nor  did  he  ever  return  the  writ.  JJrit  u*bTd,  foJ 

The  defendant  pleaded  that  before  the  commencement  of  this  jj»  shcnir  is 
suit,  he  was  not  required  by  any  rule  of  the  said  Court  of  Com-  a  writ*  without 
•mon  Picas,  to  return  the  writ,  before  the  judges  and  ^assistant  [  *  457  ] 
justices  thereof,  according  to  the  course  and  practice  of  the  said  beuigruicd,aiid 

Vi_.,  X  "  *  he  cannot  avail 

*-'OUrt.  himself  of   his 

To  this  plea  there  was  a  general  demurrer :  the  defendant  ^  neglect  of 
joined  in  demurrer,  and  the  Court  below  gave  judgment  for  the  ^^^  ^^humis? 
defendant.    The  cause  was  submitted  without  argument.  actwn-  <^) 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court.  This 
case  comes  before  the  Court  on  a  writ  of  error  to  the  Common 
Pleas  of  Franklin  county.  It  was  a  special  action  on  the  case, 
against  the  defendant,  as  sheriff,  for  neglecting  to  levy  and  coU 
lect  the  amount  of  a  certain  Jicri  facias^  issued  out  of  the  said 
Court  of  Common  Pleas,  in  favor  of  the  plaintiff,  agsdnst 
Nathaniel  fVhijtple,  according  to  the  directions  and  exigency  of 
the  writ.  The  only  plea  interposed  b^  the  defendant  was,  that 
he  had  not  been  required,  by  any  rule  of  Court,  to  return  the 
said  writ,  according  to  the  course  and  practice  of  the  Court. 
To  this  plea  there  was  a  general  demurrer,  upon  which -the 
Court  gave  judgment  for  the  defendant.  . 

The  jud^ent  was  erroneous.  There  can  be  no  doubt  that 
an  action. will  lie  against  a  sheriff,  for  neglect  of  duty,  in  not  re- 
turninff  an  execution  delivered  to  him.  The  declaration  in  the 
Court  oelow  set  forth,  with  all  necessary  certainty,  the  judgment 
and  execution ;  the  delivery  of  the  same  to  the  sheriff,  before 
the  return  day ;  and  that  the  defendant  in  the  execution  had 
sufficient  goods  and  chattels,  lands  and  tenements,  within  the 
county,  whereof  the  money,  required  by  the  execution  to  be 
raised,  might  have  been  levied  and  collected,  but  which  the  de- 
fa)  Vide  TV  People  v.  Sprakerf  18  Jofuu.  Rep,  9iX>. 
M  iW*^  •<>>•  Oram,  1  WendeWs  Rep.  53i 
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NEW-YORR,  fendant  neglected  and  refused  to  do.  It  is  no  answer  for  the 
^^^J;J2i?V^  sheriff  to  allege  that  he  had  not  been  ruled  to  return  the  execu- 
Stow  ^^?*  ^^^^  ^^  ^^  bound  to  do,  without  being  ruled.  The 
V.  _  •  plaintiff  had  his  election  to  proceed  either  way ;  and  the  sheriff 
cannot  avail  himself  of  his  own  neglect  of  duty  to  defeat  the. 
plaintiff's  action.  This  is  a  principle  fully  recognized  by  this 
Court  in  Hinmanj.  Breese,  (13  Johns.  Rep,  529.)  Our  statute 
concerning  sheriffs  recognizes  such  an  action  against  the  officer. 
It  declares,  that  if  any  sheriff,  or  other  officer,  shall  not  make 
due  return  to  any  writ  delivered  to  him  to  be  executed,  he  shall 
[  *  458  ]  not  only  be  ^liable  to  attachment,  or  amercement,  but,  also,  to  an 
action  on  the  case,  for  damages,  at  the  suit  of  the  party  ag« 
grieved.  (\  N.  R.  L.  423.)  The  judgment  of  the  Court  below 
must  be  reversed. 

Judgment  reversed. 


Polly  Stow,  Widow  of  Timothy  Stow,  against  Tifft. 

■ 

•ewT***^'  th^  '  THIS  was  an  action  of  dower^  brought  to  recover  dower  in 
husband  is  in-  two  lots  in  Douglas  patent,  in  the  town  of  Bolton,  in  the  coun- 
stantaneous,  or  ^y  ^f  ff^arren.     The  tenant  pleaded  ne  unques  seisie  que  dowevj 

passes  from  bun     •',  »•»*  ••         mi 

€0  itutanti  that  and  ue  utiques  accovple  in  loyal  matrtmonte.  The  cause  was 
hfs  *wdl'^  'h!  tried  before  Mr.  J.  Xates,  at  the  Warren  circuit,  in  June,  1817. 
not  enUUed  to  The  marriage  of  the  demandant,  and  the  death  of  her  hus- 
^So^whcreland  ^^^^'  *^  December,  1804,  were  proved.  Timothy  Stoto,  the  bus- 
ts conveyed  to  band  of  the  demandant,  purchased  the  premises  in  question  dur- 
dlfrine  ^*cover!  ^^S  *^®  covcrturc,  and  paid  part  of  the  consideration  money ; 
Hire,  who, at tfie  and,  to  sccurc  the  payment  of  the  residue,  executed,  at  the  time 
ernes  't^^'nTort-  ^^  receiving  the  conveyance,  a  mortgage  of  the  same  premises  to 
^age  to  the  the  grantor :  after  his  death,  the  land  was  sold  under  a  power 
rire\hoconsid-  contained  in  the  mortgage,  and  was  purchased  by  a  person  from 
cration  money,  whom  the  tenant  derived  his  title. 

lawd'^^ls' but  for  ^  vcrdict  was  found  for  the  demandant,  subject  to  the  opinion 
ail  instant  in  the  of  the  Court,  ou  a  casc  Containing  the  above  facts. 

e^mitee,  and  is 

vested  in  the  Weston,  for  the  plaintiff,  contended,  that  the  demandant  was 
Consequently"^'  entitled  to  her  dower,  notwithstanding  the  mortgage  by  her  hus- 
uic  widow  of  band,  and  the  sale  under  it.     The  act  (sess.  10.  ch.  4.  s.  1.  N. 

the  g^rantce  can- 
not claim  her 
'dower  in  the  premises. 

Where  two  msiruments  relating  to  the  same  subject  are  executed  at  the  same  timO;  they  are  to  be  taken 
ill  connection,  as  forming  parts  of  the  same  agreement ;  as  where  a  conve^jrance  of-)apd»  and  a  deed  to  se- 
cure the  purchase  money,  are  executed  at  the  same  time  *,  the'eflect  of  which  transaction  is,  that  if  the  price 
of  the  land  shall  not  be  paid  al  the  stipulated'  time,  the  grantor  shall  be  reseised  of  the  land,  free  of  the  mort- 
j^EGfc  ;  and  whether  sucn  an  agreement  be  contained  in  one  and  the  same  iusiniment,  as  it  well  may  be,  or 
m  distinct  instruments,  can  make  no  diflference  as  to  the  effect,  (a) 

{a)  Vide  Jaekton  v.  M*Ketmt/,  3  WendeWs  Rep.  £n.  /.<>  Patfire  v.  ATCrea,  1  IHd.  164.  Jackton  v 
ikmU,  6  Cow.  Rep.  316.     WiUon  v.  Troup,  2  Caw.  Rep.  218.    Jaekton  v.  ilwfm,  16  Johm.  Ra.  477. 
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B.  L.  56.)  (a)  says,  that  the  widow  shall  have  assigned  *to  her,  new-york, 
for  her  dower,  the  third  part  of  the  lands  of  her  husband  which  ^**  *®*^* 
were  his  at  any  time  during  )he  coverture.  If  the  land  abides 
in  the  husband  for  the  interval  of  but  a  single  moment,  the  wife 
will  be  entitled  to  her  dower.  (2  BU  Coram,  132.)  The  hus- 
band, in  this  case,  Durchased  the  land,  and  paid  part  of  the  con- 
sideration money,  and  received  an  absolute  conveyance  in  fee ; 
and  to  secure  the  n^n^ainder  of  the  purchase  money,  he  mort- 
gaged the  same  land,  on  the  same  day,  to  the  grantor.  There 
was  a  moment  of  time  in  which  the  land  was  in  him,  though  he 
immediately  after  conveyed  it  to  the  mortgagee.  It  was  a 
seisin,  though  for  an  instant,  beneficially  for  his  own  use.  (2 
Bac.  Abr.  371.  GwillinCs  ed.  Dower  C.  2.  in  notes.  Preston 
on  Estatesy  tit.  Dower.)  The  defendant  cannot  objex^t  to  the 
seisin  of  the  husband,  the  mortgagor,  as  he  claims  title  under 
him.  {Taylor'' s  case^  cited  in  Sir  fm.  Jonesy  317.  2  Bac.  Abr. 
371.  note.) 

Coweny  contra.  This  very  question  was  raised  in  the  case  of 
Hitchcock  V.  Harrington;  (6  Johns.  Bep,  290.)  but  the  Court 
did  not  think  it  necessary  to  discuss  or  decide  it.  Dower  is  a 
legal  claim  or  title,  and  can  exist  only  where  there  is  a  legal' 
seisin  or  estate.  The  seisin  of  the  husband,  in  this  case,  being 
instantaneous,  no  right  of  dower  vested  in  the  wife.  Coke  says, 
a  wife  shall  not  be  endowed  of  a  seisin  for  an  instant.  {Co. 
lAtt.  31.  b.)  As  if  a  tenant  for  life  makes  a  feoffment  in  fee 
and  dies,  the  wife  shall  not  be  endowed.  {lb.  note  3.)  So,  in 
Amcotts  V.  Cathericky  (Cro.Jame^,  615.)  where  a  husband,  seised 
jointly  with  his  wife  in  special  tail,  makes  a  feoffment  after  her 
death,  to  himself  for  life,  remainder  to  his  son  in  tail,  but  before 
livery  to  these  uses,  marries  a  second  wife,  and  after  livery  dies, 
the  second  wife  was  held  not  to  be  entitled  to  dower ;  for  the  hus- 
band gained  no  new  estate,  it  being  eo  instanti  drawn  out  of  him. 
The  same  principle  is  recognized  in  Lord  CromweWs  case ;  (2 
Co.  77.)  there  B.  covenanted  to  suffer  a  recovery  and  levy  a 
fine  to  the  use  of  A.,  and  a  fine  was  levied  to  JR.  Perkinsy  and 
his  heirs,  who  granted  and  rendered  a  rent,  &c.  to  B.  in  tail, 
with  remainder  in  fee,  &c.,  and  granted  and  rendered  to  A.y  in 
fee,  with  proclamations,  &c. :  it  was  held  *that  the  seisin  of 
Perkins  being  but  for  an  instant,  and  only  to  the  purpose  to 
make  the  render,  his  wife  should  not  be  endowed,  nor  the  land 
subject  to  his  recognizances  or  statutes.  The  same  point  was 
adjudged  in  Dixon  v.  Harrison.  {Vaughany  41.)  Blackstoney 
also,  lays  down  the  same  doctrine.  The  seisin  of  the  husband, 
for  a  transitory  instant  only,  when  the  same  act  which  gives  him 
the  estate,  conveys  it,  also,  out  of  him  again ;  as  where,  by  a 
fine,  land  is  granted  to  a  man,  and  he  immediately  renders  it 
oack  by  the  same  fine,  such  a  seisin  will  not  entitle  the  wife  to 
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(a)  1  R.  S,  740. 
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NEW-YORK,  him ;  80  if  a  feoffment  be  made  to  one  and  his  heirs,  to  the  os6 
Oct  1818.  ^  ^f  another  and  his  heirs,  the  wife  of  the  trustee  shall  not  be 
endowed,  for  he  was  the  mere  instrument,  and  had  but  an  in- 
stantaneous seisin.     (I  Co.  77.) 

The  case  of  iVff^A  V.  Preston  {Cro*  Car.  190.)  would  seem, 
at  first  view,  to  be  opposed  to  the  proposition,  that  a  deed  to 
the  purchaser,  and  a  mortgage  given  back  by  him  to  the  grantor, 
at  the  same. time,  would  not  entitle  the  wife  of  the  purchaser  to 
her  dower ;  yet  it  is  observable,  that  the  principle  is  admitted,  that 
[  *  463  ]  an  instantaneous  seisin  of  the  husband  *doe8  not  entitle  the 
wife  to  dower.  Croke  admits,  that  if  a  husband  take  a  fine  mr 
cognisance  de  droit  come  ceOy  and  render  arre^,  although  it  was 
once  the  husband's,  yet  his  wife  shall  not  have  dower,  for  it  is 
in  him  and  out  of  him,  quasi  unoilatu^  and  by  one  and  the  same 
act.  That  case  does  not  state  that  the  redemise  was  made  at 
the  same  time  with  the  bargain  and  sale ;  and  I  presume  it  was  not. 
That  case,  therefore,  does  not  bear  on  the  general  principle. 

I  am  authorized  to  say,  by  the  decision  of  this  Court  in 
Jackson  v.  Dumbagh,  (I  Johns.  Cas..95.)  that  where  two  in- 
struments are  executea  at  the  same  time,  between  the  same 
parties,  relative  to  the  same  subject  matter,  they  are  to  be  taken 
in  connection,  as  forming  together  the  several  parts  of  one 
agreement.  I  entirely  agree  m  the  opinion-  expressed  by  Ch. 
J.  Parsons  J  in  the  case  oi  Holbrook  v.  Finney  y  (4  Mass.  /2ep. 
569.)  that  where  a  deed  is  given  by  the  vendor  of  an  estate,  who 
takes  back  a  mortgage  to  secure  the  purchase  money,  at  the 
same  time  that  he  executes  the  deed,  that  there  the  deed  and 
the  mortgage  arc  to  be  considered  as  parts  of  the  same  contract, 
as  taking  effect  at  the  same  instant,  and  as  constituting  but  one 
act ;  in  the  same  manner  as  a  deed  of  defeasance  forms,  with 
the  principal  deed,  to  which  it  refers,  but  one  contract,  although 
it  be  by  a  distinct  and  separate  instrument. 

The  substance  of  a  conveyance,  where  land  is  mortgaged  at 
the  same  time  the  deed  is  given,  is  this : — The  bargainor  sells 
the  land  to  the  bargainee  on  condition  that  he  pays  the  price  at 
the  stipulated  time,  and  if  he  does  not,  that  the  bargainor  shall 
be  reseised  of  it,  free  of  the  mortgage ;  and  whether  this  con* 
tract  is  contained  in  one  and  the  same  instrument,  as  it  well  may 
be,  or  in  distinct  instruments  executed  at  the  same  instant,  can 
make  no  possible  difference.  It  is  true  that  Courts  of  equity 
have  interposed  to  relieve  the  mortgagor  against  the  accident 
of  his  non-payment  of  the  price,  at  the  stipulated  period.  It  is 
also  true,  that  Courts  of  law  have  considered  the  interest  of  the 
mortgagor  as  liable  to  be  sold  on  execution.  •  This,  however, 
does  not  interfere  with  the  question,  as  to  how  the  contract  be- 
twecn  the  original  parties  is  to  be  viewed,  as  between  themselves, 
when  the  equity  of  redemption  is  gone  and  forfeited. 

rthe  opinion  which  the  Court  has  formed  receives  decisive 

[  •  464  ]      ♦support  from  the  declaratory  act  of  the  28th  sess.  ch.  99.     It 

recites  that  whereas  doubts  have  arisen  whether  mortgages  given 
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la  secure  the  purchase  money  of  fand  sold  and  conveyed,  at  the  NEW-TORX* 
time  of  the  execution  of  such  mortgages,  are  to  be  preferred  to    _^^]^y^ 
judgments  previously  obtained  against  the  mortgagbrs,  for  the       g^^^ 
removal  whereof,  it  is  enacted  and  declared,  that  whenever  lands  v. 

are  sold  and  conveyed,  and  a  mortgage  is  given  by  the  purchaser       '^>'^- 
at  the  same  time,  to  secure  the  payment  of  the  purchase  money, 
such  mortgage  shall  be  preferred  to  any  previous  judgment  which 
may  have  been  obtained  against  such  purchaser. 

This  statute  conveys  the  sense  of  the  legislature,  that  the 
seisin  of  the  mortgagor,  under  the  circumstances  stated  in  the 
act,  was  a  seisin  for  an  instant  only ;  for  it  cannot  be  doubted, 
that  a  judgment  will  attach  on  lands,  of  which  the  judgment  debtor 
becomes  seised  at  any  time  posterior  to  the  judgment;  and 
nothing  could  prevent  a  judgment  creating  a  lien  on  the  subse^ 
quently-acquired  lands  of  the  judgment  debtor,  but  the  circum- 
stance that  his  seisin,  in  the  given  case,  was  instantaneous.  ' 
Surely,  then,  the  analogous  case  of  dower  cannot  stand  on  a 
better  footing  than  a  judgment  unsatisfied.  As  a  declaratory 
act,  this  statute  is  entitled  to  high  respect ;  and  it  fortifies  and 
supports  the  position,  that  the  demandant's  husband  acquired, 
by  the  deed  to  him,  a  seisin,  which  he  parted  with  eo  instanti  he 
acquired  it,  and  that  his  wife  is  not  endowable  of  the  premises. 
The  Court  are  very  well  satisfied,  that  the  law  is  so,  for  it  would 
be  extremely  inequitable,  in  most  cases,  to  claim  dower  on  siich 
purchases.  We  are,  therefore,  of  opinion,  that  there  must.be 
judgment  for  the  defendant 

Thompson,  Ch.  J.,  dissented.  The  demandant,  as  the  widow 
of  Timothy  StoWj  deceased,  claims  her  dower  in  lands  purchased 
by  her  late  husband  after  their  intermarriage.  He  paid  part  of 
the  *  consideration  money,  and  for  securing  the  residue,  mort- 
gaged the  lands.  After  his  death,  the  mortgaged  premises  were  . 
sold,  pursuant  to  the  statute,  and  purchased  by  the  person  under 
whom  the  defendant  claims ;  and  the  only,  question  is,  whether 
the  husband  was  so  seised  as  to  entitle  his  wife  to  dower. 

*In  the  case  of  Hitchcock  v.  Harrington,  (6  Johns.  Rep.  249.)  [  *  465  ] 
this  point  was  stated,  but  not  decided  by  the  Court.  It  has 
long  been  considered  the  settled  law  in  this  state,  that  a  mort- 
gage is  a  mere  security  for  money,  and  the  mortgagor  is  to  be 
deemed  seised,  notwithstanding  the  mortgage,  as  to  all  persons, 
except  the  mortgagee  and  his  representatives.  The  seisin  of 
the  husband,  in  this  case,  cannot  be  considered  that  mere  in- 
"stantaneom  seisin^,  which  the  books  speak  of  as  not  being  sufili- 
cient  to  entitle  Ihe  wife  to  dower.  Those  are  cases  where  the 
husband  is  a  mere  conduit  pipe,  or  instrument  of  conveyance. 
This  is  evidently  the  meaning  of  Lord  Coke,  where  the  rule  is 
laid  down.  (Co.  Lit.  31.  b.)  It  is  more  fully  illustrated  by 
Sir  IVm.  Blackstone,  in  his  Commentaries,  (vol.  2.  131.)  where 
it  is  said,  that  the  seisin  of  the  husband,  for  a  transitory  instant 
only,  when  the  same  act  which  gives  him  the  estate,  conveys  it, 
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NEW-TOBK,  alio,  out  of  him ;  as  where,  hf  KJine^  land  is  granted  to  a  man/ 
QfA.  1818.  2qJ  j^^  immediately  renders  it  back  by  the  same  fine,  such  a 
seisin  will  nbt  entitle  his  wife  to  dower;  for  the  land  was  merelj 
in  trarmtu,  and  never  rested  in  the  husband,  his  grant  and  render 
being  one  continued  act.  But  if  the  land  abides  in  him,  for  the 
interval  of  but  a  single  moment,  the  wife  shall  be  endowed  thereof. 
Where  a  title  is  conveyed  to  a  person,  and  he  gives  back  the 
mortgage,  the  fee  is  certainly  vested  in  him,  nLbatantiaUy  and 
btneficudly^  and  not  nominally ;  otherwise,  the  mortgage  back 
would  convey  no  title.  The  case  of  Nash  v.  Preston  {Cro. 
Car,  190.)  is  very  much  in  point,  to  show  that  the  widow  is  en* 
titled  to  her  dower.  There  was  a  bargain  and  sale  of  land  to  the 
husband,  under  an  agreement  that  the  baigainee  was  to  rede- 
mise it  to  the  bargainor  and  his  wife,  during  their  lives.  The 
bargainee  redemised  and  died,  and  his  widow  was  considered  en- 
'  titled  to  dower.  For,  say  the  Court,  by  the  bargain  and  sale,  the 
land  is  vested  in  the  husband,  and  thereby  the  wife  is  entitled  to 
her  dower.  This  question  of  instantaneous  seisin  is  well  consid- 
ered by  Gunllim,  in  a  note  to  the  late  edition  of  Bacon.  (2  Bac 
Ab,  37 1 .  note.)  It  is  there  said,  that  the  proposition,  that  in  the 
case  of  an  instamtaneom  seisin^  the  wife  shall  not  be  endowed, 

[  *  466  ]  though  laid  down  broadly  by  CoAre,  is  by  no  *means  general; 
he  confines  it  to  cases  where  the  husband  is  a  mere  imimmeni 
of  passing  the  estate.  The  transitory  seisin  gained  by  such  an 
instrumentality  is  not  enough  to  entitle  the  wife  to  dower ;  but 
when  the  land  abides  in  the  husband,  for  a  single  moment,  as 
is  said  by  Sir  fVm.  Blackstone,  or,  as  a  later  writer  explains  it, 
{Preston  on  Estates,  tit  Dower,)  when  he  has  a  seisin  for  an 
instant,  beneficially  for  his  own  use,  the  title  to  dower  shall  arise 
in  favor  of  his  wife.  The  case  of  Holbrook  v.  Finney  (4  Mass. 
Rep.  566.)  has  been  cited,  and  relied  upon,  as  in  point  against 
the  claim  of  dower.  Whatever  respect  may  be  due  to  the  opin- 
ion of  Ch.  3.  Parsons,  he  certainly  stands  unsupported  by  any 
adjudged  cases  to  be  found  in  the  English  books,  or  by  any  el- 
ementary writer,  when  fairly  explain^.  In  none  of  the  cases 
referred  to  by  him,  in  his  opinion,  was  the  husband  ever  bene- 
ficially seised,  for  an  instant ;  and  the  distinction  which  he  at- 
tempts to  make  between  the  case  of  Nash  and  Preston,  and  the 
one  before  him,  is  certainly  not  well  founded.  In  the  case  of 
Nash  and  Preston,  the  redemising  was  a  part  of  the  original 
agreement ;  yet  the  wife  of  the  bargainee  was  held  entitled  to 
dower.  So,  in  Holbrook  and  Finney,  the  deed  and  mortgage 
were  executed  in  pursuance  of  a  previous  agreement  to  the  same 
effect,  made  between  the  parties.  The  two  cases,  therefore,  in 
this  respect,  are  alike.  Ch.  J.  Parsons  seems  fully  to  admit  the 
law  as  laid  down  in  Nash  and  Preston ;  and  it  is  a  little  difficult 
to  understand  what  he  means,  by  saying  that  the  giving  the 
deed,  and  taking  the  mortgage  back,  constitute  but  one  act. 
unless  the  two  deeds,  being  parts  of  the  same  contract,  are  but 
one  act.  But  whatever  importance  may  be  attached  to  this 
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.Circumstance,  the  argument  cannot  be  applied  to  the  case  before  nbw-VORK. 
us,  because  it  formed  no  part  of  the  original  agreement,  that  a     ^*-  ^**®- 
mortgage  was  to  be  given  back,  ^Mx^rinr^ 

I  do  not  see  how  our  statute,  to  prevent  judgments  having  a  avdFarmkrs' 
preference  to  mortgages  given  to  secure  the  purchase  money,        ^^^ 
can  in  any  manner  aiiect  this  question.    It  is  true,  that  the  first      Caproh. 
act  (sess.  28.  ch.  99.)  contained  a  recital,  purporting  that 
doubts  had  arisen,  whether  mortgages  given  to  secure  the  par- 
chase  money  of  lands  sold  and  conveyed  at  *the  time  of  the       [  *  467  J 
execution  of  such  mortgages,  are  to  be  preferred  to  judgments 
previously  obtained  against  the  mortgagors,  and  then  provides 
for  giving  a  preference  to  mortgages  thus  taken.    But  this  act  has 
no  relation  to  mortgages,  in  any  other  respect  than  to  give  them 
a  preference  to  judgments  in  that  particular  case.     And  it  is  to      ^ 
be  observed,  that  the  right  to  sell  land  under  a  judgment,  the 
lien  created  by  such  judgment,  and  the  time  such  lien  is  to 
take  effect,  are  all  matters  of  statute  regulation.    This  act  only 
modifies  the  former  statute,  and  suspends  the  lien  of  judgments 
in  such  particular  cases. .  But  the  right  to  dower  depends  on 
different  principles.     It  would,  no  doubt,  be  competent  to  the 
legislature,  to  take  away  or  regulate  the  claim  to  dower,  in  cases 
like  the  present ;  but  unjtil  that  is  done,  we  must  be  governed 
by  the  common  law  rules  on  this  subject ;  according  to  which 
I  see  no  grounds  upon  which  the  claim  to  dower  in  this  case  can 
be  resisted.     I  am,  accordingly,  of  opinion,  that  the  demandant 
ia  entitled  to  judgment. 

Sedper  Curium. 

Judgment  for  the  defendant 


The  President,  &c.  of  the  Mechanics'  and  Farmers' 
Bank,  in  the  City  of  Albany,  against  C apron. 

THIS  was  an  action  of  assxmipsit  on  a  promissory  note  drawn  Theendomr 
by  J.  J.  Laming  ^  H.  Laming,  dated  the  27th  of  October,  t^j'X'^r 
1813,  for  400  dollars,  with  interest,  payable  to  the  defendant,  hisendorsc'meiu, 
four  years  after  date,  and  endorsed  by  him.  The  cause  was  ^i***b^om« 
tried  at  the  Albany  circuit,  in  April,  1818.  payabio.obiaiin 

•The  signature  of  the  makers  and  endorser,  demand  of  pay-  .  [  *  468  ] 
ment,  and  notice  to  the  endorser,  and  protest  for  non-payment  ^  ^  Sllslikcm, 
on  the  30th  of  October,  1817,  were  proved.    The  defendant  is  noi  protected 

rom     paymnnt 
of  the  note;  tbe 
cndonemcDt  not  creatioe  a  ceitaio  debt,  but  merdy  a  liabHitv  contingfnt  on  ^he  non-payment  of  the  note 
by  the  raakcr,  and  which  lialMllty  could  not  become  fixed  untji  ailer  the  discharge,  (a) 

Nor  does  it  vary  tbe  case  that  the  note  was  given  by  the  endorser  as  collateral  seconty  for  the  payincni 
•fa  debt  due  the  holder,  which  was  barred  by  the  discharge. 

(a)  Andrui  v.  Warvur,  SO  Jolmt,  MUp.  163. 
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NGW-YORK,  gave  in  evidence  his  discharge,  as  an  insolvent,  granted  by  the 
Oct.  1818.      recorder  of  Albani/,  on  the  6th  of  May,  1817.     The  defendant 
Mechakics'    ^^  proved  that  the  note  had  been  left  by  him  with  the  plain- 
ufD  Faritkrs'  tifls,  as  collateral  security  for  the  payment  of  two  other  notes, 
^^"*       drawn  by  the  defendant  in  favor  of  J.  Russel,  and  endorsed  by 
CirRoii.      Rusiel,  which  had  been  discounted  by  the  plaintiff»,  for  the 
benefit  of  the  defendant,  and  that  it  had  been  so  left  before 
those  notes  became  payable.    One  of  the  notes  was  for  750 
dollars,  payable  in  Juli/y  1816,  and  the  other  for  370  dollars, 
payable  in    September,^  1816.      Neither  of  them   were   paid, 
and   they  still  continued  in   the   possession  of  the  plaintiffs. 
J.  J.  Lansing,  one  of  the  makers  of  the  note  in  question,  ob 
tained  a  discharge  under  the  insolvent  act,  on  the  Idth  of  Feb- 
ruary, 1818. 

A  verdict  was  taken  for  the  plaintiffs,  subject  to  the  opinion 
of  the  Court ;  and  it  was  agreed,  that  if  the  Court  should  be  of 
opinion  that  the  plaintiffs  were  entitled  to  recover,  then  judgment 
should  be  entered  for  the  plaintiffs  for  872  dollars  and  83  cents, 
being  the  amount  of  the  note,  with  interest ;  otherwise,  that 
judgment  should  be  entered  for  the  defendant.  The  case  was 
submitted  without  argument. 

Per  Curiam.  The  only  question  in  this  case  is,  whether  the 
defendant's  discharge  under  the  insolvent  act  exonerates  him 
from  his  liability  as  endorser  of  the  note  on  which  this  suit  is 
brought.  The  note  was  drawn  by  /.  J.  fy  H.  Lansing,  dated 
the  27th  of  October,  1813,  and  payable  four  years  after  date. 
It  fell  due,  and  was  protested,  on  the  30th  of  October,  1817,  and 
the  defendant  was  discharged  under  the  insolvent  act  on  the 
6th  of  May,  1817. 

In  the  case  of  Frost  v.  Carter,  (1  Johns,  Cas,  73.)  it  was 
held,  that  a  discharge  under  the  insolvent  act  extended  only  to 
such  debts  as  were  due  at  the  time  of  the  assignment  of  the  in- 
solvent's estate,  and  to  debts  contracted  for  before  that  time, 
though  payable  afterwards.  The  same  principle  has  been  re- 
peatedly recognized  in  subsequent  cases;  and  it  seems  to  be  a 
general  and  well-settled  rule,  that  if  the  creditor,  at  the  time  of 
[  *  4()9  ]  *the  assignment  by  the  insolvent  debtor,  has  not  a  certain  debt 
due  or  owing  to  which  he  can  attest  by  oath,  so  as  to  entitle 
him  to  a  dividend  of  the  insolvent's  effects,  he  will  not  be  barred 
by  the  discharge.  In  the  case  befdre  us,  the  defendant,  at 
the  time  of  his  discharge,  was  nqX  liable  as  endorser,  and  his 
eventual  responsibility  was  altogether  contingent.  The  cir- 
cumstance, that  this  note  was  left  as  collateral  security  for 
other  notes  which  had  become  due  at  the  time  of  the  assign- 
ment, does  not  prevent  the  application  of  this  principle.  It 
was  analogous  to  personal  security,  where  no  liability  existed 
at  the  time  of  the  discharge,  (a)     Every  thing  upon  which 

(a)  So,  if  a  surety,  or  the  defendant*!  bail,  pays  the  debt  after  his  discharge,  it 
is  no  bar;   for  until  payment  by  the  surety,  no  debt  accrues  in  his  &vor  againct 
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the  defendant's  liability   rested   occurred  after  his  discharge.  NEW-TORK, 
There  was  no  debt  existing  against  the  defendant  on  this  en-  ^?^l!;^2if*^ 
dorsernent,  upon  which   the  plaintiffs  could  have  claimed  a       ^,^0,3 
dividend.     The  claim  on  him  was  conditional,   until  the  de-     ,,   v. 
mand  was  made  on  the  drawers.     The  plaintiffs  are,  accord- 
ingly,  entitled   to  judgment   for  872  dollars   and  83  cents, 
according  to  the  stipulation  in  the  case. 

Judgment  for  the  plaintiffs. 


HOULTOTT 


Cross  against  Moulton. 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  Where  a  de- 

The  defendant  in  error  commenced  an  action,  by  warrant,  in  fn°**a°SMiiceS 
the  Court  below,  against  the  plaintiff  in  error,  on  a  promissory  Court  by  wv- 
note.  The  defendant  below  relied  on  a  set-off;  •and  he  re-  [•470] 
quested  an  adjournment,  and  said,  that  he  had  good  bail  present,  r^  be  is  en- 
The  justice  refused  the  adjournment,  unless  the  defendant  be-  ]!>iini]^'^*  00 
low  would  not  only  give  bail,  but  swear  that  he  could  not  pro-  9}^  «««• 
ceed  to  trial  for  want  of  a  material  witness.  The  defendant  re-  ^^^ce,  ' 
fused  to  make  the  oath,  and  demanded  a  trial  by  jury.  A  ^jj^^f^?!''^"* 
venire  was  accordingly  issued,  and  after  the  constable  had  re-  ^  ||'  materia] 
tdrned  a  panel  of  jurors,  the  justice,  without  any  motion  by  witness. 
either  of  the  parties,  objected  to  the  panel,  on  the  ground  that  no  n^  on  Ms 
the  jurors  were  not  suitable,  as  only  three  of  them  were  free-  ^y^  »«'«.  ™^ 
holders,  and  two  of  the  number  near  akin  to  the  plaintiff  be-  any  exooption 
low ;  and  he  adjourned  the  Court  until  the  next  morning,  when  ^["ff  tok«n  by 
he  issued  a  new  venire  to  the  same  constable,  directing  him  to  challenge  ^'tbe 
summon  only  freeholders.  The  defendant  below  refused  to  at-  poj^i  ©r  jurors, 
tend  or  make  any  defence ;  and  the  cause  was  heard  ex  parte  txtnre. 
before  the  second  jurv.  A  verdict  and  judgment  were  given  for 
the  plaintiff  below. 

Per  Curiam,  The  justice  erred  in  refusing  an  adjournment. 
The  statute  (1  JV.  72.  L.  389.)  (a)  allows  a  defendant  sued  by 
warrant  an  adjournment,  on  giving  security  'Uo  appear  and 
stand  trial,  &c. ; "  and  the  justice  had  no  right  to  require  an  affi- 
davit of  the  want  of  a  material  witness.  (^Sebring  v.  Wheedan, 
8  Johns.  Bqp.  458.) 

the  principal.  Buel  y.  Chrdon,  6  Johns*  Rtp.  126.  Po^s  ▼.  Bussdf  2  Maude  fy 
Sdw.  551.  Wdsk  Y.  ffeUk  and  another,  4  Matde  ^  Sdto,  333.  So,  if  the  en« 
doner  of  a  note  pay  it  after  the  disoiiar|pe  of  the  maker,  he  mar,  notwithitand- 
ing,  recover  fVom  the  maker.  Frott  ▼.  Garter,  1  Johns,  Cos,  73.  S.  C.  2 
Caaus*s  Cos.  in  Error,  310.  Maedonald  ▼.  BownMon,  4  rsrm  Rat.  825.  And 
lee  Mtufor  y.  Steward,  Burr,  Rep.  2439.    Imeat  y.  Whiton,  2  Campt.  443. 

{a)tR.  A  239. 
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ft 

Ni^-TORK,      The  justice  also  committed  a  gross  irregularity  in  challenging 
^^^^^p.^^.,,^  the  jurors,  on  the  return  of  the  ftrst  venire^  and  in  issuing  a 
Jacksoh      second  verztVe,  merely  on  the  ground  of  his  own  extrajudicial 
„  .  ^'  exceptions. 

Judgment  reversed. 


9BfeS 


f*471]      *Jackson,  ex  dem.^W.  J.  Livingston,  against  Bar 

RINGER. 

Where  land  is  THIS  was  an  action  of  ejectment,  for  land  in  Livingston^  in 
dwM^^ribedhi  ihe  Col^rnbia  county.  The  cause  was  tried  before  Mr.  J,  iSpencer, 
lease  by  metes  at  the  Columbia  circuit,  in  August,  1815. 
wlron^limff'a  The  defendant  held  under  a  lease  from  Robert  Livingston^ 
eertaiu  mimber  proprietor  of  the.  manor  of  Livingston  y  from  whom  the  lessor  of 
descHpUon  by  the  plaintiff  derived  his  title.  The  lease  was  to  the  defendant 
metes  and  for  three  livcs,  and  the  premises  were  described  as  follows : — 
ti^rJie  quan-  ^'^U  that  farm  or  tract  of  land,  being l^rt  of  tiie  said  manor; 
jity,  and  the  beginning  to  wit :  The  farm  on  which  Jacobus  Jose  Decker  now 
toTSd  dl*  the  11*^68  on,  laying  east  of  the  farm  of  Jacob  Miller,  west  of  the  farm 
i*"1i  ®'3**'**^  of  Andrics  Bartle  and  Jerry  Decker,  and  south  of  the  farm  of 
liou/^aiSoS  Tennis  Becker,  to  contain  eighty  acres  in  one  piece."  The 
««««f»ng  ^^^^  occupied  by  the  defendant  actually  contained  149  acres 
ez^s^  in  the  ftii<i  &  half,  and  this  action  was  brought  to  recover  the  surplus 
^^to  h  ^^®'  ^  acres.  It  was  proved,  on  the  part  of  the  defendant,  by 
ihere  is  a\ase  Several  aged  witnesses,  that  the  boundaries  of  the  farm,  and  the 
^tJ^k'^A^ji  ®^*^"t  to  which  it  was  occupied,  were  the  same  as  they  had 
now  livei,  to  been  for  thirty  or  forty  years ;  and  Jerry  Decker,  brother  of 
cotu^MO  acres,  Jacobus  Decker,  mentioned  in  the  lease,  a  witness  of  about  81 
a^tuaiiy^  ^"  years  of  age,  testified,  that  the  fall  before  the  trial,  he  went 
^ins  more  tiian  round  the  farm,  and  that  the  fences  were  as  they  had  been  for 
lessor  '  cannot  forty  years.     The  defendant  also  produced  receipts  from  1773 


recover  the  suT- .  to  1813,  for  the  rent  reserved  by  the  lease. 

olus    from    the  '  -  -        .      •'  -   .      — 

essee,  especial- 

jy  where  he  has  of  the  Court,  on  the  above  case. 


^^/especiai^      A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 


been  in  posses- 

wortVora length      -E.  Williams,  for  the  plaintifT,  contended,  that  as  the  lease  was 
of  time,  (a)       fo^  Q^ly  eighty  acres  of  land,  it  must  be  so  located  as  to  give  the 
lessee  that  quantity,  and  no  more.     In  Jackson,  ex  dem.  Liv^ 
ingston,  v.  Wiley,  (9  Johns.  Rep.  267.)  which  was  a  similar  case, 
f  the  Court  gave  no  opinion  as  to  the  construction  of  the  lease, 

[  *  472  ]  but  granted  a  new  trial,  on  the  ground  of  *a  want  of  notice  to 
quit.  Here  that  question  will  not  arise,  as  there  has  been  a  reg- 
ular notice  to  quit.  There  can  be  no  doubt  of  the  intention  of 
the  lessor  to  lease  the  quamity  of  land  only  mentioned  in  the 
lease. 

(a)  Vide  Lush  v.  Dnaet  4  WendefPs  Rtp.  813.     WendtU  v.  Tke  People,  8  Aid.  18$ 
Jackson  v.  Moore,  6  Cowen,  706.    Preston  v.  Bowman,  6  Mlieat.  58. 
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Jacksoit 

V. 

Barrinosr. 


Van  Baren,  (attorney-general,)  contra,  contended,  that  the  new-YORK, 
defendant  had  a  right  to  the  possession  of  the  land,  comprised  ^'"  *®*®" 
within  the  metes  and  bounds  of  the  lease.  The  quantity  of 
acres  is  matter  of  description;  and  the  bounds  given,  being 
definite  and  certain,  must  prevail.  (Mann  and  Toles  v.  Pearson, 
2  Johns,  R&p.  37. 40.  Jackson,  ex  dem.  Staring,  v.  Deffendorf, 
1  Caines^s  Itep,  493.)  (a)  If  a  man  grants  his  nieadovirs  in  dale 
containing  ten  acres,  and  they,  in  fact,  contain  twenty  acres,  the 
whole  twenty  will  pass.     {BacoTCa  Law  Tracts,  106.  Reg.  25.) 

Again ;  there  has  been  an  uninterrupted  and  undisputed  pos- 
session for  forty  years,  by  the  defendant,  paying  rent,  and  with- 
out any  claim  or  question  on  the  part  of  the  lessor. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court. 

It  is  admitted  that  the  lessor  of  the  pbdntifT  is  entitled  to  re- 
cover the  premises  in  question,  unless  the  defendant  has  a  right 
to  hold  possession  under  the  lease  from  Robert  Livingston  to 
bim.  The  date  of  this  lease  is  not  stated  in  the  case,  but  it  was 
mentioned,  on  the  argument,  to  have  been  given  in  the  year  1772. 
This  would  seem  to  hh  inferable,  also,  from  the  receipts  for 
rent.  The  description  of  the  land  as  mentioned  in  the  lease  is, 
"  The  farm  on  which  Jacob  J.  Decker  now  lives  on,  lying  east 
of  the  farm  of  Jacob  Miller,  west  of  the  farm  of  Andries  Bartle 
and  Jerry  Decker,  south  of  the  ferm  of  Teunis  Becker,  to  contain 
eighty  acres  in  one  piece.'^  The  defendant  has  in  his  possession 
about  one  hundred  and  forty-nine  acres,  and  the  premises 
claimed  are  the  surplus  beyond  the  eighty  acres.  It  is  a  well- 
settled  rule,  that  when  a  piece  of  land  is  convejred  by  metes  and 
bounds,  or  any  other  certain  description,  this  will  control  the 
quantity,  although  not  correctly  stated  in  the  deed.  The  in- 
ference in  such  case  is,  that  the  intention  was  to  *convey  the 
whole  tract  described ;  and  the  quantity  of  acres  mentioned  must 
yield  to  the  more  certain  description.  This  is  a  principle  very 
broadly  laid  down,  and  sanctioned  by  this  Court,  in  Mann  and 
Toles  v.  Pearson.  (2  Johns.  Rep.  40.)  It  is  there  stated  and 
adopted  as  a  settled  rule,  that  if  a  man  lease  to  another  the 
meadows  in  D.  and  S.  containing  ten  acres,  and,  in  truth,  they 
contain  twenty  acres,  all  shall  pass. 

The  principal  question  growing  out  of  the  case  before  us  is. 
Whether  it  comes  within  this  rule.  It  is  very  clear,  that  if  the 
plaintifi*  can  recover  any  part  of  the  land  in  the  defendant's  pos- 
session, it  must  be  on  the  southern  part;  for,  on  all  the  other 
sides,  the  bounds  are  certain  and  fixed,  being  on  the  farms  of 
other  persons  mentioned  in  the  description.  But  there  is  a  gen- 
eral description  or  designation  of  the  land  intended  to  be 
leased,  which  is  as  certain,  and  more  so,  than  the  general  des- 
ignation pf  a  lot  by  its  number.  It  is  the  farm  whereon  Jaco- 
m  J.  Decker  now  lives.    It  is  reasonably  and  fairly  to  be  pre- 
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(a)  Vide  Powdl  ▼.  Clark,  5  Mass,  JUp,  356. 
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V. 
SffTMOVS. 


KEVf-YORK,  sumed,  that  this  possession  was  known  to  both  parties,  and  that 
Oct  181&  -^  ^^  ^  farm,  as  an  entirety,  thus  possessed  by  Decker ^  that 
was  intended  to  be  embraced  in  the  lease ;  and  that  the  de- 
fendant has  no  more  land  in  possession  than  Decker  had,  is 
very  satisfactorily  established  by  the  testimany.  Several  aged 
witnesses  were  examined,  who  had  known  the  fiarm  upwards  of 
forty  years,  and  testified^  that  the  possession  was  the  same  now 
as  it  was  when  they  first  knew  it.  J.  Decker ^  the  brother  of 
the  Decker  mentioned  as  the  former  possessor,  testified,  that  he 
had  known  the  iarm  more  than  forty  years ;  that  he  had  lately 
gone  round  the  fences,  and  found  them  where  they  had  been 
for  forty  years ;  and  that  his  brother's  clearing  was  even  farther 
south  than  the  defendant's. 

When  a  conveyance  is  thus  made  of  an  entire  fietrm,  as  pos- 
sessed by  another  person,  and  in  reference  to  such  possession,  it 
would  be  doing  great  violence  to  the  presumed  intention  of  the 
parties,  to  suppose  the  whole  was  not  intended  to  be  conveyed. 
The  rent  has  been  regularly  paid  for  the  whole  of  the  farm,  as  it 
now  is,  ever  since  the  giving  of  the  lease ;  apd  if  any  uncertainty 
exists  with  respect  to  the  hnd  intended  to  be  included  in  the 
lease,  after  such  a  ^lapse  of  time,  the  acts  and  acquiescence  of 
the  parties  ought  to  have  a  controlling  influence  in  the  location 
of  the  premises  described  in  the  lease.  Under  these  consider- 
ations, we  think  that  the  delEendant,  at  this  late  day,  ought  nol 
to  be  disturbed  in  his  possession,  and  that  he  is,  of  course,  en 
titled  to  judgment. 

Judgment  for  the  defendant. 


[•474] 


la  an  action 
on  a  bond  eiven 
for  the  gaol  Ub- 
ortiesjudgnMuit 
for  the  i^aintiff 
is  to  be  for  the 
whole  penalty; 
but  he  cannot 
have  execution 
for  more  than 
the  orij^nal 
debt,  with  inter- 
est  and   costs. 


Sprague  and  another  against  Seymour. 

IN  ERROR,  on  certiorari  to  a  justice's  Court. 

The  defendant  in  error  brought  an  action,  in  the  Court  be- 
low, as  assignee  of  the  sheriff  of  Onondaga,  against  the  plaintiffs 
in  error,  on  a  bond  given  by  them  for  the  gaol  liberties,  in  the 
penalty  of  21  dolhirs.  The  execution  of  the  bond,  and  the  as- 
signment, and  the  escape  of  Sprague,  for  whom  the  bond  was 
given,  having  been  proved,  the  justice  rendered  judgment  for 
the  plaintiff  below,  for  31  dollars,  and  costs. 

Per  Curiam.  By  the  sixth  section  of  the  act  relative  to  gaols, 
(sess.  86.  c.  69.  \  N.R.  L.  429.)  (b"\  it  is  made  the  duty  of 
ibe  sheriff  to  take  a  bond  in  the  penalty  of  double  the  sum  for 
which  the  person  is  confined ;  and  the  seventh  section  makes 
the  bond  assignable  to  the  plaintiff  in  the  execution,  and  declares 
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a)  Vide  Gould  v.  Warner,  8  Wendeirs  Rtp.  54. 
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that,  upon  obtaining  judgment  thereon,  he  shall  recover  the  new-yokk, 
amoant  due  in  the  original  action,  together  with  the  interest  and     ^^  *^^*' 
costs  accrued  thereon.    It  does  not  appear,  from  any  part  of  the       pi»rc« 
proceedings  or  proofs  in  this  case,  what  the  original  debt  was ;  v. 

twit  tlie  judgment  was  correctly  entered  for  the  penalty.     The      ***^"- 
plaintiff  cannot  have  execution  for  more  than  the  (mginal  debt, 
with  interest  and  costs. 

Judgment  affirmed. 


»    ■    ■!■»■ 


*Pi£RC£  AND  Pi£RC£  ogaiust  Drake.  [  ^  475  ] 

THIS  was  an  aetioa  of  assumpsit  for  goods  sold  and  deliver-     Where    the 
ed.    The  cause  was  tried  at  the  Otsego  circuit,  before  Mr.  J.  fte^taiitiT'i 

Plott*  note  of  the  prea* 

At  the  trial,  the  counsel  for  the  plaintiffs  offered  to  prove,  that  k^^Ac^ 
on  thi9  4th  of  January ^  1S15,  the  defendant  proposed  to  sell  the  ^in  company, 
pbrntiffi  a  no4e  drawn  by  the  president  and  directors  of  the  Ot-  sbares^^r  ^the 
iego  Card  and  Wire  Manufactory,  for  5i09  dollars  and  92  cents,  s^oc^  of  the 
a^  also  two  shares  in  the  stock  of  the  factory,  amounting  to  ^TcT°24  Jm 
224  dollars,  and  to  receive  payraeait  in  whisky;  that  the  de-  ^  ,^  p«u<i  m 
fendant  fraudulently  represented  the  company  to  be  good  and  uienUy'  i^rel 
responsible,  and  the  stock  to  be  worth  12  or  15  per  cent,  above  aenUn;  the 
par,  knowing  the  company  to  be  insolvent,  and  the  stock  worth  ^^^d^m- 
nothing ;  that  upon  this  representation,  the  plaintiffs  agreed  to  sponsibi^wben, 
take  the  note  and  stock,  and  pay  for  the  sani&  in  whisky  on  "hem  ^to  be  ia- 
demand;  that  soon  afterwards  the  defendant  applied  for  the  •oiven^andtiie 
whisky,  and  the  plaintifis,  not  having  any  on  haad,  made  their  S^  '  uSr 
two  notes,  or  agreements  in  writu^,  by  one  of  which  they  >»te»  or  arree- 
promised  to  pay  lae  defendant,  by  the  1st  of  Marchf  then  next,  the'^'^isky^ai 
400  dollars,  in  whisky,  and  by  the  other,  to  pay  hin,  by  the  1st  *u"5%^p®"?*' 
of  Jalj/y  then  next,  324  doUars  Md  50  cents,  in  whisky ;  that  uve^  accord^ 
at  the  time  of  making  the  first  verbal  agreement,  and  of  the  de-  1"*^*^'*°**  ^^JT" 
livery  of  the  whidky,  the  company  was  insolvent,  which  the  dliovere?  the 
defendant  knew,  and  shortly  after  the  whisky  was  delivered,  ^oivency  of 
the  company  discontinued  bustiiess ;  and  that  when  the  plain-  umde^^^ 
'  tift  had  discovered  that  the  company  was  insolvent,  they  ten-  d<^cndaut  the 
dered  the  note  and  stock  to  the  defendant,  and  demanded  pay-  wbich^ey  had 
ment  of  the  whisky,  which  was  refused.  The  counsel  for  the  rj^*'^®^^  'J^® 
defendttot  objected  to  the  '""testimony  offered,  on  the  ground  "'r  **475^ 
inadmissible  vader  the  declaraitioa.    The  counsel  for  hekC  that  the 


that  it  was 

the  plaintiffii  then  offerad  to  prove,  that  at  Ae  time  the  contract  ^!^ti^i!!diT^ 

tfaefrandofifae 

defendant,  by  which  the  presumption,  that  the  note  and  stock  were  taken  as  payincAt,was  renelleds 
that  had  the  plaintifTs  been  sued  by  the  defendant  for  the  non-dcKvery  of  the  whisky^  his  firaod  would  have 
b«en  a  defence  to  the  action,  and  that  the  plaintifls,  having  delivered  the  whisky,  might  recover  the  priee 
of  it,  under  a  count  for  goods  sold  and  delivered. 

Mhiere  the  vendor  of  good^  is  bduced  to  take  the  piomissor^r  note  of  a  third  person  as  payment,  by  a 
fraudulent  representation  of  the  solvency  of  that  person,  the  note  Is  no  aalts/hcti<m,  and  he  may  maintain  aa 
■ciioo  against  the  purchaser  for  the  price  of  the  goods. 
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Brokaghih 

V. 

Thkoop. 


NEW-YORK,  was  made,  it  was  expressly  agreed  that  the  note  was  to  be  taken 
Oct.  1818.     ^y  ^^  plaintifTs  at  the  risk  of  the  defendant,  and  not  at  tlieir 
own  risk ;  but  the  evidence  was  overruled,  and  the  plaintiffs  were 
nonsuited. 

The  plaintiffs  moved  to  set  aside  the  nonsuit,  and  the  case 
was  submitted  without  argument. 

Per  Curiam,  The  case  of  Wilson  v.  Force  (6  Johns.  Rep. 
110.)  is  in  point  to  show  that  a  note  taken  under  such  circum- 
stances is  no  payment.  That  case  also  shows,  that  the  special 
contract,  as  to  the  manner  of  payment,  being  void  on  account  of 
the  fraud,  the  plaintiff  may  disregard  it,  and  bring  assumpsit  for 
goods  sold.  The  fraudulent  representations  made  by  the  de- 
fendants vitiated  the  whole  contract  as  to  payment.  There  can 
be  no  question  that  this  would  have  been  the  situation  of  the 
parties,  had  not  the  plaintiffs  given  their  notes  for  the  delivery 
of  the  whisky  at  a  future  day ;  but  this  cannot  alter  the  situa- 
tion of  the  parties.  Those  notes  were  given  under  the  same  de- 
ception, occasioned  by  the  fraudulent  conduct  of  the  defendant: 
they  cannot  be  binding  on  the  plaintiffs.  This  fraud  would 
have  been  a  good  defence  to  these  notes,  had  it  been  known  to 
the  plaintiffs  before  the  whisky  was  delivered,  of  which,  how- 
ever, there  is  no  evidence.  The  nonsuit  must,  therefore,  be  set 
aside,  and  a  new  trial  awarded. 


A  JQftice  of 
the  peace  can 
in  no  case  enter 

[  •  477  ] 

a  judgment  by 
confession  a- 
gainst  a  defend- 
ant, unless  on 
•  his  appearance 
in  Court,  either 
in  person  or  by 
attoniey.  or 
where  ne  has 
been  duly  sum- 
moned ;  al- 
though the  de- 
fendant author- 
ize the  justice 
to  enter  judg- 
ment against 
him  by  writing 
under  seal,  and 
his  denature  is 
proved  before 
the  justice^  by 
the  subecnbing 
witness,  (a) 


Bromaghin  against  Throop. 

IN  ERROR,  on  certiorari  to  a  justice's  Court 
The  judgment  in  this  case  was  entered  by  the  justice  on  a 
written  authority,  or  direction,  signed  by  the  defendant  *below, 
under  seal,  which  authority  was  proved  by  the  subscribing  wit- 
ness, before  the  justice,  when  the  judgment  was  entered. 

Per  Curiam.  In  the  case  of  Martin  v.  Moss,  (6  Johns,  Step, 
126.)  the  authority  to  enter  judgment  was  also  m  writing,  but 
no  proof  of  the  signature  was  given,  and  the  justice  acted  from 
his  own  knowledge  of  the  defendant's  hand-writing.  The  Court, 
however,  did  not  seem  to  place  any  reliance  on  that  circum- 
stance ;  but  laid  down  the  broad  principle,  that  a  justice  could 
not  legally  enter  a  judgment,  unless  the  defendant  appeared  in 
person  or  by  attorney  before  him  in  Court,  and  confessed  judg- 
ment, or  had  been  duly  summoned,  as  in  ordinary  cases.  Ac- 
.cording  to  this  principle,  the  judgment  in  question  is  erroneous, 
and  must  be  reversed. 

Judgment  reversed. 


(a)  Cohm  ▼.  LtUher,  9  Cow,  Rtp.  61. 
WendeWt  Rep.  £69. 
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NEW-YORK. 
OcL  1818. 

Jackson,  ex  dem.  Beebe,  against  Austin.  jacksor 

V. 

THIS  was  an  action  of  ejectment  for  part  of  lot  No.  45;  in      »- 
the  town  of  Locke,  in  the  county  of  Cayuga :  the  parties,  by  ence  of  a^inort- 
consent,  without  trial,  made  a  case  for  the  opinion  of  the  Court,  «W^  s>v«j  ^y 
which  was  submitted  without  argument.  of*  Iands7  s^d 

The  plaintiff  and  /lefendant  both  derived  their  title  from  John  ^^  convcyci 
f^aji  DeuseUy  who  went  into  possession  of  the  premises  in  ques-  ume,  to  8crn% 
tion  as  assignee  of  one  Bailey ,  to  whom  they  had  been  leased  ^  paymem  of 
by  Isaac  Copper,  On  the  21st  of  October ^  1815,  Van  Deusen  moneyf  "o^  aliy 
surxendered  the  lease  to  Cooper,  and  took  a  deed  from  him  for  previous  ju.i^- 
the  premises,  for  the  consideration  of  500  dollars.  The  lessor  may  have  been 
of  the  plaintiff,  on  the  same  day,  at  the  request  and  for  the  ben-  obtamcdagainsi 
efit  of  Van  Deiuen,  *executed  a  note  to  Cooper,  for  the  amount  [  *  478  | 
of  the  consideration  money,  which  the  lessor  afterwards  paid :  ^   purchaser. 

J    -rr       -Tk  I  "^        1  1  »  '   IS  not  restncictl 

and  Van  JJeusen,  on  the  same  day,  executed  a  mortgage  to  the  to  the  case  of  a 
lessor  of  the  picuntiff,  of  the  premises  in  question,  as  his  indem-  "^J^J^f*  }|j" 
nity  for  the  note  which  he  had  given.  The  mortgage  was  duly  iand^tbere  being 
recorded  on  the  31st  of  October,  1815,  and  on  the  10th  of  JVb-  S^^^^lTlhl! 
vember,  1817,  the  premises  were  sold,  under  the  power  contain-  statute  concent- 
ed  in  the  mortgage,  and  were  bid  off  by  an  agent  of  the  lessor  *^  ^^^32! 
of  the  plaintiff,  to  whom  the  lessor  conveyed  them,  and  he  re-  ».  ih,  by  \vhicii 

conveyed  to  the  lessor.  is  creat'ld^'^? 

Previously  to  the  execution  of  the  mortgage,  Walter  Wood  tberefore/if  the 
obtained  a  judgment  in  the  Court  of  Common  Pleas  of  Cayvga  ^'^^y^^^°^^ 
county,  against  Van  Deusen,  and  one  Solomon  Austin,  for  228  a  third  person, 
dollars  debt,  and  10  dollars  damaiices  and  costs,  which  was  filed  I?,J!??'"    '^? 

VI      1  I  ■      -  m  t       t*  c-t    ^^    1  <-»^*y»/»  •       purchaser,      at 

and  docketed  on  the  i5th  of  September,  1815.  Kfi.fa,  was  is-  the  same  time 
sued,  and  the  premises  in  question  were  levied  upon,  and  were  Jll,ee^^cxecmed 
sold  by  the  sheriff,  on  the  12th  of  March,  1816,  to  the  defendant,  to  him,  executes 
.  A  deed  was  executed  on  the  same  day  by  the  sheriff  to  the  de-  u,e"*M^^an4 
fendant,  which  was  duly  acknowledged  and  recorded  on  the  22d  to  secure  the 
of  March,  ^-^    ^ 

mortsBge  is  en- 

Per  Curiam.    The  question  of  priority  will. depend  on  the  p^ff^^'S";^ 
statute,  (1  JV.  B.  L.  375.)  (a)  whuch  declares  that  whenever  a  prior  judg- 
lands  are  sold  and  conveyed,  and  a  mortgage  is  given  by  the  ^^q^  ^  ]^ 
purchaser,  at  the  same  time,  to  secure  the  payment  of  the  pur-  wouidhavehad, 
chase  money,  such  mortgage  shall  be  preferred  to  any  previous  ^^  ^^^^ 
judgment  which  may  have  been  obtained  against  such  purchaser,  cuied  to  him. 
The  mortgage  in  this  case  comes  within  the  letter  of  the  act. 
It  was  executed  by  the  purchaser.  Van  Deusen,  to  secure  the 
purchase  money,  and  was  given  at  the  same  time  with  the  deed, 
although  not  given  to  Cooper,  from  whom  Van  Deusen  derived 
title.     But  this  cannot  vary  the  principle  upon  which  the  statute 
.  appears  to  be  founded.    The  lessor  of  the  plaintiff  advanced  the 

(a)  \R,8,  749. 
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NEW-YORK,  purchase  money,  and  took  the  mortgage  to  himself.  The  act 
Oct  1818.  probably  contemplated  cases  where  the  mortgage  was  given  to 
the  seller  of  the  land.  But  the  words  of  the  act  are  not  restrict- 
ed to  such  cases,  and  a  just  and  fair  construction  *will  warrant 
its  application  to  the  present  case.  The  plaintiff  is,  aocording- 
[  *  479  ]      ij^  entitled  to  judgment. 

Judgment  for  the  plaintiff,  (a) 

(a)  Vide  SUno  v.  T^j^,  ante,  p.  458.    0ark  7.  Munroe,  14  Mass.  Rtp.  351. 


DwcutR 

V. 

LiviH«<TOir. 


Decker  against  R.  S.  Livingston  and  others. 

In  ao  acUon  THIS  was  an  action  of  replevin,  in  which  the,  defendants 
otheTcauM,^^  made  avowry  for  rent  arrear.  The  cause  was  tried  before  Mr. 
cniin|r  beVore  J,  Plait,  at  the  ColumUa  circuit,  in  September,  1817. 
^"to  oi^reai  The  defendant  held  under  a  lease  from  Robert  Livingsttmf 
**T**  h***^  ^^  dated  May  17,  1775,  to  Isaac  Spoon  and  wife,  reserving  a  rent 
be^ined  wUh  of  50  sJcipphs  of  whcat  and  two  hens.  In  April,  1814,  the  in- 
ker busband :  terest  in  the  term  became  vested  in  the  plaintiff  by  assignment 
her  iwiVarising  On  the  death  of  Robert  Livingston,  Robert  C  Livingston  be- 
»'J«'jj^"os^  came  possessed  of  the  reversion,  as  his  devisee,  and  on  the 
join^.    °^       death  of  Robert  C,  Livingston,  in  1794,  it  descended  to  Robert 

\jnienthchus-  g,  Livingston^  James  JD.  Livingston,  Thomas  F.  Livingston, 
and  avows ^fbr  John  S.  Livingston,  and  Catharine  Livingston,  his  heirs  at  law. 
rent arishiff from  Ckttharine  Livingston,  afterwards,  and  oefore  the  distress  on 
wife,*^"  without  which  this  action  is  founded  was  made,  married  John  C  Stevens^ 
i?jj»">?  J"  ">  Robert  S.  Livirigston,  James  D.  Livingston,  Thomas  F.  Liv- 
he  ''must  show  ivgston,  John  S,  Livingston,  and  John  C.  Stevens,  are  the  de- 
^^a'^vcij  fendants  in  this  suit,  and  they  united  in  making  the  distress,  but 
accrued^  aAer  Catharine  was  not  joined.  The  defendants  distrained  upon 
the    marriage,  the  plaintiff,  on  the  16th  of  October,  1815,  for  173  dollars,  far 

for  this  caniiot  .*^j  \.i.      -,   ^     r   -w  i* 

be     intended  J  r^nt  duc  on  the  Ist  of  January  precedmg. 
j  •  480  ]  *The  plaintiff  produced  in  evidence  two  receipts,  signed  by 

K^  *'^*5!  ^^^  ^®  defendant,  John  *S.  Livingston;  one  dated  the  10th  Jwie, 
the  "°  objection  1815,  b^  which  he  acknowledged  that  he  had  received  from  the 
may  be  taken  plaintiff  37  and  a  half  bushels  of  wheat,  for  the  rent  of  his  farm, 
^  bran'°action  duc  the  Ist  of  January,  1815;  and  the  other  dated  the  6th  of 
biwiffhiT^M-  ^P^^^  ^Ql^»  f^^  37  and  a  half  bushels  of  wheat,  for  the  rent  of 
anumcommon,  his  &rm,  duo  the  Ist  of  January,  1816. 

in    relation     to 

their  land,  or  in  debt  for  rent  arising  oat  <if  land,  or  in  any  other  action  metely  personal)  they  moan  all  join 

as  plaintins,  and  a  release  of  the  action  by  one  of  them  is  a  bar  to  Che  others,  {b) 

But  in  a  distress  and  avowry  for  rent,  which  savor  of  the  realty,  tenants  in  common  ou<[ht  not  to  join ; 
and  therefore,  if  one  releases  tne  rent,  it  is  not  a  diseharga  a»  to  the  others. 

One  tenant  in  common  may,  however,  before  distreis  and  avowry,  receive  the  whole  reot^  and  dischBi)ga 
the  lessee,  for,  until  distress  and  avowry,  the  rent  is  only  in  the  personalty. 

A  receipt  for  real  arising  at  a  Mbcequeat  period,  ia  prasamptive  ovidenoe/Uiat  bN  rent,  pratiootly  acoM 
mgj  had  been  paid. 

{b)  Siurman  v.  BaHnnu  8  Cm.  Asp.  304, 
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A  verdict  was  taken  for  the  plaintiff,  by  consent,  sdbj^t  NSW-YOftK, 

to  the  opinion  of  the.  Court,  on  a  case  containing  the  facts  ,.,^^1!;^^!^^ 

above  slated.  Dzcxis 


V. 
litVtRSSTOV* 


Vcoi  Buren,  (attoraey-gen^al,)  for  the  phmtiff.  1.  The  pro- 
ceedings were  irregular.  The  distress  was  for  rent  due  many 
je«rs  before,  and  before  the  marriage  of  Qtihtxrine  lAmn^ston 
with  Stevens.  She  ou^ht,  therefore,  to  have  been  jomed. 
Avowry  is  in  th^  nature  of  an  action,  and  all  parttes  having  an 
interest  mast  be  joined.  (Pid?ert  v.  Palmer^  Carth.  828,  Page 
V.  Stedman,  Carth.  364.)  In  an  avowry  for  rent  apoh  a  lease 
for  life,  or  years,  before  coverture,  the  husband  and  wife  must 
join.  (2  Cam.  Dig.  105.  Baron  and  Feme,  (V.)  It  cannot 
be  pleaded  in  abatement.  (^Harrison  v.  ilf  i/tto^A,  1  /ohm. 
Ikp.  380.) 

2.  The  receipts  offei^d  in  evidence,  of  the  rent  fcH-  the 
last  two  years,  are  prima  facie  evidence  that  the  r^t  for  all  the 
former  years  had  been  paid ;  and  n6t  being  explained  or  rebutted 
by  any  evidence  on  the  part  of  the  defendants,  are  siifflcient  to 
entitle  the  plaintiff  to  judgment.  (1  Sid.  44.  Co.  Liit.  373.  a. 
3  Cb.  65.  b.    I  Esp.  Dig.  71.  (Debt.) 

P^at^erpooly  contra.  1 .  There  is  no  irregilkrity .  It  was  not 
necessary  for  Mrs.  5.  to  be  joined  in  the  avowry.  The  cases 
cited  are  those  of  joint  tenants  or  coparceners,  and  do  not  ap- 
ply to  tenants  in  common.  It  does  not  appear  that  the  rent 
for  which  the  distress  was  made,  was  due  before  the  marriage 
of  Catharine  L.  with  the  defendant  S.  It  is  laid  down  by 
Chitt^y  (On  Pleadings,  19,  20.)  that  the  rent  or  other  cause  of 
action,  accruing  during  the  marriage,  on  a  lease,  or  demise,  or 
other  contract,  relating  to  the  land  or  other  real  property  of  the 
wife,  whether  such  contract  was  made  before  or  during  cov- 
erture, the  husband  and  wife  may  join,  or  he  may  sue  alone. 
iStr.  230.  1  fVils.  *224.  2  Lev.  107.  Reeves's  Domes.  [•481] 
ielat.  30,  31.)  The  19th  section  of  the  act  concerning  Dis- 
tresses,  Rents,  fyc.  (1  N.R.L.  439.  dess.36.  ch.63.)  is  express, 
that  husbands,  having  estates  in  right  of  their  wives,  may  sue  for 
the  rents  by  action  of  debt,  of  distnun  and  make  avowry,  &c. 
The  distinction  between  joint  tenants  and  tenants  in  common 
is  laid  down  in  Pulkn  v.  Palmer,  (3  Salk.  207.)  which  was  an 
action  of  replevin  ;  and  the  Court  held,  that  the  husband  may 
distrain  for  rent  due  to  his  wife,  and  avow  for  it  alone,  because 
the  right  to  the  rent  due  is  in  him  alone.  So,  in  Bowles  v. 
Poore,  (Cro.  James,  282,  283.)  it  was  objected  that  the  avowry 
was  bad,  because  it  appeared  that  the  rent  in  arrear  was  not 
due  to  the  husband,  but  only  to  the  wife  dum  sola  fuit;  but  the 
objection  was  overruled.  Tenants  in  common  must  sever  in  their 
avowries,  for  their  interest  is  separate  and  distinct.  (1  Chitty, 
PL  544.  2  Chittjf,  514.  5  Comtfn's  Dig.  Rent,  (B.)  424.     Co. 
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NEW-YORK,  LUt.  198.  285.    3  Bac.  Abr.  671.  (A.)  Id.  690.  (H.  2.)  Hot- 
Oct  1818.      ^^„  y^  Barney y  5  Term  /?cp.  247.) 

^"■^^jj^^  2.  The  receipts  of  JoAn  S.  L.  can  be  no  bar  to  the  rents  due 
V.  from  tiie  tenant  in  1814.    The  cases  cited  do  not  bear  out  the 

LivijTGiTov.  doctrine  contended  for  by  the  plaintiff,  and  laid  down  in  some 
treatises  and  elementary  books.  The  cases  speak  of  releases  or 
acquittances  under  sealy  which  may  be  pleaded  in  discharge. 
Again  ;  the  receipt  of  /.  &  jL.,  alone,  is  no  bar  to  the  rights  ot 
the  other  tenants  in  common :  the  tenant  was  not  authorized  to 
pay  their  proportions  of  the  rent  to  him.  {Harris(m  v.  Barney, 
5  Term  Rep.  j247.  249.) 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  Two 
questions. have  been  made  on  the  argument:  1.  Whether  the 
wife  of  John  C.  Stevens  ought  to  have  been  a  party  to  the 
suit;  and,  2d.  whether  the  receipts  of  one  of  the  tenants  in 
conunon  for  the  rent  of  1815  and  1816  are  available  as 
prima  facie  evidence  of  the  payment  of  the  rent  of  the  ante- 
cedent years. 

The  rent  for  which  the  distress  was  made,  accrued  prior  to 
October y  1815,  but  the  case  does  not  disclose  for  what  years  it 
grew  due.  Mrs.  Stevens,  who  is  one  of  the  tenants  in  common, 
[  *  482  ]  is  not  joined  in  making  the  distress,  or  *^avowry,  with  her  hus- 
band ;  and  it  does  not  appear  whether  the  rent  claimed  accrued 
before  or  after  their  marriage. 

We  consider  the  law  well  settled,  that  for  rent,  or  any 
other  cause  of  action  accruing  before  marriage,  in  regard 
to  the  real  estate  of  the  wife,  she  must  be  joined  with  her 
husband  in  a  suit  for  such  cause  of  action,  but  that  for  rent 
of  her  land  arisine  after  the  marriage,  she  need  not.be 
joined.  (1  Chitty,  rl.  17.  20,  and  the  authorities  there  cited.) 
As  it  does  not  appear  affirmatively,  that  die  rent  in  ques- 
tion accrued  after  the  intermarriage  between  Stevens  and 
his  wife,  we  cannot  intend  the  fact  to  be  so ;  her  husband's 
right  to  sue,  alone,  resting  on  the  fact,  that  the  rent  ac- 
crued after  the  marriage,  his  title  is  defective,  if  the  fact 
is  not  shown ;  and  this  objection  may  be  made  on  the  trial 
(1  Chitty,!.) 

We  held,  in  Atistin  and  others  v.  Hall,  (13  Johns.  Rep.  286.) 
that  a  release  by  one  tenant  in  common  of  a  trespass  on  the 
lands  of  another  tenant  in  common,  was  a  bar  to  the  action 
brought  by  them,  on  the  principle,  that  the  action  was  strictly 
personal,  and  that  the  plaintiffs  were  bound  to  join  in  it ;  and 
there  can  be  no  doubt  that  when  there  is  such  a  unity  of  interest 
as  to  require  a  joinder  of  all*  the  parties  interested  in  a  matter 
of  a  personal  nature,  the  release  of  one  is  as  effectual  as  the  re- 
lease of  all. 

If  two  tenants  in  common  make  a  lease  of  their  tenement, 
for  a  term  of  years,  rendering  rent,  if  the  rent  be  behind,  they 
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Whitbxck 

V. 
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shall  have  an  action  of  debt  against  the  lessee,  and  not  divers  new-york, 
actions,  for  the  action  is  in  the  personalty.  {Co,  Lit,  sec.  316.  ^'-  ^®*^*  ' 
198.  b.)  But  in  an  avowry  for  the  rent,  they  ought  not  to  be 
joined,  for  this  is  in  the  realty ;  (Co.  Lit,  s.  317.)  and  this  dis- 
tinction between  debt  for  rent  and  an  avowry,  appears  to  have 
been  uniformly  recognized.  (1  Chittt/y  544.)  The  reason  is, 
that  the  avowry  savors  of  the  realty ;  but  until  the  distress  and 
avoivry,  the  rent  is  in  the  personalty,  and  then  it  can  be  released 
by  one  of  the  tenants  in  common.  It  is  the  distress  on  the 
land  which  makes  the  rent  partake'  of  the  realty.  The  case  of 
Harrison  v.  Barney^  (5  Term  Rep,  249.)  on  which  very  great 
stress  was  laid,  simply  determines  that  a  tenant,  holding  under 
two  tenants  in  common,  cannot  pay  the  whole  rent  to  '^one  of 
them,  aft^  notice  from  the  other  not  to  pay  it.  If  he  do,  the 
other  tenant  in  common  may  distrain  for  his  share.  Lord 
Kenyan  puts  his  decision  on  the  justice  of  the  case,  and  that  the 
payment  was  against  conscience. 

Whether  the  receipts  for  1815  and  1816  are  presumptive 
evidence  of  payment  of  the  rent  of  the  preceding  years,  depends 
on  the  right  of  one  tenant  in  common  to  receive  the  whole  rent. 
If  he  had  such  a  right,  then  the  presumption  exists ;  and  it 
arises  from  the  improbability  that  the  former  rent  remained  un- 
paid, when  rent  is  specifically  received  for  a  subsequent  period; 
and  this  presumption  obtains  as  well  where  several  persons  are 
entitled  to  receive  money,  as  in  an  individual  case,  for  they  are 
all  to  be  presumed  conusant  of  their  rights.  This  presumption 
may  be  repelled,  but  standing  uncontradicted,  as  it  does  here,  it 
IB  decisive,  (a) 

Judgment  for  the  plaintiff. 

(a)  BaUmn  v.  Mwm,  2  WeruUlPa  JUp,  399.    Beekman  v.  Benai^f  7  Cow.  Rep.  29. 


Whitbeck  against  Cook  and  Wife. 


THIS  was  an  action  of  covenant,  for  the  breach  of  the  cov-     in  assignla; 
enants  contained  in  a  conveyance  of  land.     The  cause  was  *  ^re^^ch  of  a 

^  .  covenant       for 

quiet  enjoy- 
nent,  contained  in  a  cooTeyance  of  land,  the  plaintiff  must  show  an  entry,  and  expulsion  from,  or  some  ac- 
tnaj  disturbance  in  the  possession,  {b) 

It  is  not  a  breach  or  the  covenants,  that  the  grantor  was  lawful  ownr>r  of  the  land,  was  well  seised,  and 
had  fiill  power  to  convey,  that  part  of  the  land  was  a  public  highway,  and  was  used  as  such ;  a  public  high- 
way beins^  a  mere  eaaemerU,  and  the  seisin,  and  rignt  to  convey,  still  continuing  in  tlie  owner  of  the  land 
over  which  it  was  laid  out.  (r) 

Where  a  husband  and  wife  execute  a  conveyance,  in  which  they  both  covenant  to  the  rrantee,  the  wife 
cannot  be  joined  with  her  husband  in  an  action  for  a  breach  of  the  covenant,  her  ackoowTedgment  having 
no  further  effect  than  to  convey  her  interest  in  the  land,  and  not  binding  her  by  the  covenants  contained  in 
the  deed,  (rf) 

Where,  husband  and  wife  are  improperly  joined,  as  defendants  in  an  action,  it  seenut  that  if  the  plaintiff 
has  a  cause  of  action  against  the  husband,  he  will  be  allowed  to  enter  a  noli  proseqtdf  as  to  the  wife. 

(A)Vide  DytiLy.  Pendleton,  4  Cotoen,  581.    S.  C.  8  Cowen,  727.    Lansing  v.  Van  AUtyne,  2  Wendell, 
SS  in). 
Ae)  ^'ide  supra.  447.  {d)  Vide  Jackson  v.  Vanderheyden.  17  Johns,  Rep,  167. 
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KEW-TOKR,  brotight  before  the  Court  on  demurrer,  oo  a  case  made  after 
^J^'  V  verdict,  and  on  a  motien  in  arrest  of  judgoient. 

The  declaration  stated,  that,  by  deed,  bearing  date  the  5tb 
of  Jiprily  1814,  PhUip  and  Clarisea  Choky  the  defendants,  by 
the  name  and  description  of  Pkiiip  Cook  and  Clarissa  *  Cootc^  hu 

[  *  484  ]  wi[e^  in  connderation  of  the  sum  of  8,093  dollars  and  25  cents^ 
conveyed  to  the  plajntiff,  in  fee,  a  certain  piece  or  parcel  of  land, 
in  the  town  of  Warren^  in  the  county  of  Herkmery  containing 
269  acres,  three  quarters,  and  four  roods ;  and  that  the  said 
Philip  and  Clarissa^  by  the ^aid- deed,  covenanted,  1.  That  they, 
at  the  time  of  the  sealing  the  same,  were  the  true  and  lawlul 
owners  of  the  prennses,  with  the  appurtenances ;  2.  And  were 
kwfully  seised  in  their  own  right  of  a  perfect,  absolute,  and  in- 
defeasible estate  of  inheritance  in  the  premises;  3/ And  that 
they  had,  in  themselves,  good  right,  foil  power,  and  lawful  au- 
thority, to  grant  and  convey  the  same ;  4.  And,  also,  that  the 
plaintiiT,  his  heirs  and  assigns,  should,  and  might,  forever  there- 
after, peaceably  have,  hold,  occupy,  and  possess,  the  premises, 
free  from  hindrance  or  molestation,  of  any  person  or  persons 
lawfully  claiming  the  same.  The  plaintiff  then  assigned  as 
breaches,  1.  That  the  defendants  were  not,  at  the  time  of  the 
sealing  the  deed,  the  true  and  lawfol*  owners  of  eleven  acres^ 
two  roods,  and  twenty  perches  of  the  land  described  and  con* 
veyed  in  the  deed ;  2.  And  were  not  lawfully  seised,  in  their 
own  right,  &c.,  of,  and  in,  eleven  acres,  two  roods,  and  twenty 
perches,  thereof;  3.  And  had  not  good  right,  &c.,  to  grant  and 
convey  the  said  eleven  acres,  two  roods,  fuid  twenty  perches ; 
4.  And  that  the  plaintiff  '<  hath  not  been  suffered  to  have,  hold; 
occupy,  and  possess,  eleven  acres,  two  roods,  and  twenty  perches, 
of  the  said  land  and  premises,  the  same  being  part  and  parcel  of 
the  said  land  and  premises,  so  conveyed  as  aforesaid,  free  from 
the  hindrance  or  molestation  of  any  person  or  persons  lawfully 
claiming  the  same ;  but  the  said  eleven  acres,  two  roods,  and 
twenty  perches,  of  the  said  land,  parcel  of  the  said  land  and 
premises  so  conveyed,  as  aforesaid,  were,  at  the  time  of  the 
making  the  said  indenture  in  writing,  and  for  a  long  time  before 
that,  and  ever  since,  have  be^en  a  common  and  a  public  highway, 
agreeable  to  the  laws  and  statutes  of  the  state  of  New-  Yorky 
and  have,  for  all  the  time  aforesaid,  been  used,  occupied,  pos- 
sessed, and  enjoyed,  by  the  people  of  the  state  of  iVetcv  Yorfe,  as 
such  common  and  public  highway." 

I  •  485  ]  To  this  declaration  the  defendants  pleaded,  1.  Non  est  *fae^ 

turn.  2.  To  the  first,  second,  and  third  breache^^,  that  they  were 
lawful  owners,  &c.,  and  were  lawfully  seised,  &c.,  and  had,  in 
themselves,  good  right,  &c.,  pursuing  the  words  of  the  breaches 
assjorned  1)y  the  plaintiff.  To  this  plea  the  plaintiff  replied, 
takin<T  issue  thereon. 

To  the  fourth  breach  the  defendants  demurred,  and  showed, 
for  causes  of  demurrer,  that  it  does  not  allege  any  eviction,  dis- 
turbance, or  molestation,  in  the  enjoyment,  possession,  or  occu- 
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|>ation  of  the  said  eleven  acres,  two  roods,  and  twenty  perches ;  NEW-TOBK^ 
and  that  it  is,  in  other  respects,  uncertain,  infonnal,  and  insuffi-     ^**  ^^^* 
cient,  &c.    The  plaintiff  ioined  in  demurrer. 

The  cause  was  tried  before  Mr.  J.  Flatt,  at  the  Herkimer  cir- 
cuit, in  June,  lSi7.  The  deed  declared  upon  was  produced  in 
evidence,  and  it  appeared  to  be  duly  executed  and  acknowl- 
edged by  both  the  defendants.  It  was  admitted,  that  a  part  of 
the  land  conveyed  was,  as  mentioned  in  the  declaration,  a  pub- 
lic highway.  The  counsel  for  the  defendants  moved  for  a  non- 
suit, on  account  of  the  improper  joinder  of  the  wife,  who,  it  was  ' 
admitted,  had  no  interest  in  the  land,  except  a  ri^ht  of  dower ; 
but  the  motion  was  denied.  A  verdict  was  taken  for  the  plain- 
tiff, by  consent,  subject  to  the  opinion  of  the  Court,  on  the  ' 
three  fir^  breaches  assigned  in  the  declaration,  and  contingent 
damages  were  assessed  on  the  fourth. 

The  defendants  moved  in  arrest  of  judgment,  on  the  ground 
that  the  wife  was  not  bound  by  the  covenants  contained  in  the 
deed,  though  ackaowledged  according  to  the  statute ;  or,  if  she 
was  bound,  then  the  declaration  should  have  stated  her  ac- 
knowledgment. 

Talcot,  for  the  defendants.  1.  In  support  of  the  demurrer 
to  the  fourth  breach  assigned  in  the  d^laration.  The  breach 
allegeci  is,  that  some  part  of  thcf  premises  conveyed,  was,*and  is, 
a  public  highway,  and  used  as  such.  But  to  show  a  breach  of 
the  covenant  for  quiet  enjoyment,  the  plaintiff  should  have  al- 
leged an  entry  by  the  plaintiff,  or  an  eviction,  or  some  actual 
disturbance  in  the  possession.  (Waldrony.  M^Carty,  3  Johns 
Rep.  471.  Kortz  v.  Carpenter,  5  Johns,  Rep.  120.  Sedgwick 
V.  HaUenback,  7  Johns,  liep,  380.) 

*At  the  common  law,  there  were  two  modes  of  taking  advan-  [  *  486  ] 
tage  of  a  warranty ;  one  by  vouchevy  and  the  other  by  the  writ 
of  warrantia  eharta;  but  in  neither  case  could  the  party  recover, 
unless  he  was  in  possession,  and  had  been  evicted  or  disturbed. 
Since  covenants  have  been  introduced  into  conveyances,  the 
rule  is  the  same.  TKat  the  grantee  cannot  get  into  possession 
of  his  land,  is  no  breach  of  the  warranty.  A  fortiori^  there  is 
no  breach  of  the  covenant  here,  as  the  highway  is  a  mere  ease- 
ment.    (1  Saund.  322.  a.  note  2.  Hoh.  12.) 

(Thompson,  Ch.  J.  You  need  not  argue  this  point  further. 
It  is  settled,  that  there  can  be  no  breach  of  this  covenant,  unless 
there  has  been  an  eviction,  or  disturbance  of  the  possession.] 

2.  As  to  the  facts  of  the  case.  .  The  existence  of  a  public 
highway  through  the  premises,  was  no  evidence  of  a  breach  of 
the  covenant  of  seisin ;  it  could,  therefore,  be  no  measure  of 
damages  for  the  breaches  of  covenant,  to  be  assessed  by  the 
Jury  at  the  trial.  The  original  owner  of  the  soil,  in  laying  out 
a  highway,  gives  merely  the  use  of  the  land  to  the  public.     The 
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NEW-YOUK,  ownership  and  seisin  still  remain  in  bim,  or  his  heirs  or  assigns 

,9^J;^2|^  He  may  maintain  trespass  for  any  exclusive  appropriation  of  it 

WiiiTBicx    ^y  ^'^^^^her.     ( CoTtelyou  v.  Van  Brundi,  2  Johns.  Rep.  357.) 

V.  To  maintain  trespass,  the  plaintiff  must  be  in  possession  ;  and 

^°®*-        seisin  is  the  possession  of  a  freehold.     If  the  defendant,  then, 

had  the  seisin,  subject  only  to  an  easement  or  rigiit  of  way  over  a 

part  of  the  premises,  it  follows,  that  there  has  been  no  breach 

of  this  covenant. 

Again;  the  plaintiff  ought  to  have  been  nonsuited.  The 
wife  was  not^liable  on  the  covenant,  and  could  not,  therefore, 
be  joined  in  the  action.  Both  defendants  having  pleaded  jointly, 
there  can  be  no  judgment  against  the  husband  alone.  This 
misjoinder  of  the  wife  may  be  taken  advantage  of  under  the  gen- 
eral issue.  (1  Chiitj/,  PL  32.  45.  2  Vin.  Abr.  tit.  Actions. 
Joinder.  (D.  d.)  pi.  8.)  There  is  an  allegauun  of  a  contract 
made  by  both  defendants,  when,  in  fact,  it  is  a  contract  by  the 
husband  alone. 
-(  •  487  ]  3.  The  judgment  must  be  arrested.    The  wife  was  not  *bound 

by  the  covenants  in  the  deed.  At  common  law,  the  only  mode 
in  which  a  feme  covert  could  pass  her  estate  was  by  fine,  or 
common  recovery.  But  in  this  country,  she  may  pass  her  estate, 
or  bar  herself  of  dower,  by  joining  in  the  deed  of  conveyance 
with  her  husband.  (Fowler  v.  Shearer,  7  Mass.  Rep.  14-r-20.) 
(a)  Our  statute  has  provided,  that  she  may  pass  her  estate,  by 
her  deed,  on  a  previous  acknowledgment  made  by  her,  on  a 
private  examination  before  certain  judges  or  officers.  (I  N.  R* 
L.  369.)  (6)  The  covenants  in  the  deed  are  not  necessary  to 
pass  the  estate ;  and  though  the  wife  may  be  estopped  bv  her 
covenants,  she  is  not  answerable  for  a  breach  of  them.  (7  Mass. 
Rep.  191.   Colcord  v.  Swan.) 

If  she  could  be  liable  at  all  on  the  covenant,  it  can  only  be 
when  she  has  duly  acknowledged  her  deed  according  to  the 
statute ;  and  that  is  a  material  fact  necessary  to  be  averred  in 
the  declaration,  in  order  to  support  the  action.  (2  Sand.  176, 
n.  3.     Brook's  Abr.  Debt.  pi.  193.) 

If  the  wife  is  not  to  be  considered  in  Court,  the  plaintiff 
cannot  recover,  for  the  statute  regulating  proceedings  as  to 
joint  debtors,  does  not  apply  to  this  case. 

Ford,  contra.  There  was  no  misjoinder  of  the  wife.  The 
husband  alone  was  taken.  The  plea  is  non  est  factum  by 
the  husband,  as  to  both  defendants.  The  issue  is,  whether  this 
is  their  deed.  It  is  admitted  that  it  is  her  deed,  for^  the  pur- 
pose of  passing  her  estate.  If  it  is  her  deed  for  any  purpose, 
the  issue  on  the  part  of  the  plaintiff  is  maintained.  The 
declaration  is  supported.  There  is  no  variance  between  the 
allegation  and  the  proof. 

(a)  Vide  Jaeksan^  ez  d^m.  Woodruff  and  otkers,  v.  GQlchrist,  ante,  p.  89,  and 
Van  Buren,  arguendo,  p.  95. 
(A)  1  R,  S,  758. 
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Next,  as  to  the  other  pleas  to  the  first,  second  and  third  NEW-YORK, 
Dreaches  assigned  ;  the  defendants  say,  that  they  were  lawfully  ^^'  '^'^ 
seised,  &c.  If  they  cannot  avail  themselves  of  the  coverture, 
under  the  general  issue  of  non  est  factum,  neither  can  they 
under  these  pleas.  The  facts  stated  in  the  fourth  assignment 
of  breaches,  in  the  declaration,  may  be  given  in  evidence  to 
support  the  other  breaches  assigned.  The  existence  of  the 
public  highway  was  a  breach  of  the  covenant,  *that  the  de- 
fendants were  seised  of  an  absolute  and  indefeasible  state  of 
inheritance  in  fee  simple  in  the  premises.  These  words  imply 
that  they  had  the  sole,  exclusive,  and  uncontrolled  dominion 
and  enjoyment  of  the  estate  which  they  so  conveyed.  Suppose 
there  had  been  an  outstanding  term  of  900  years,  would  that ' 
not  be  an  encumbrance,  and  a  breach  of  the  covenant  ?  To 
support  an  action  on  the  covenant  of  seisin,  it  is  not  necessary 
to  aver  or  prove  an  eviction.  (^Pollard  v.  Dwight,  4  Cranch 
Rep.  421.  Bender  v.  Fromberger,  A  Dallas,  436.  Duvall  v. 
Craig y  2  Wheat.  Rep,  45.  61.)  If  the  grantor  is  not  seised,  the 
covenant  is  broken  immediately.  (Greenby  and  Kellogg  v.  fVtl- 
cocks,  2  Johns.  Rep.)  (a)     A  preexisting  title  in  another,  so  as 

• 

(a)  In  Greenby  and  another  y.  WUcocks,  the  plaintiffs  were  administrators  of 
KdLoggj  to  whom  the  land  was  conveyed  by  Hardenbergh,  who  was  possessed  of 
the  premises  under  a  deed  from  Pollock,  the  grantee  oftlie  defendants,  who  con- 
veyed the  lands  with  the  usual  covenants  of  seisin,  <Sdc.,  for  the  breach  of  which 
the  action  was  brought ;  and  the  Court  held,  (LivingstonyJ.,  dissenting,)  that,  there 
being  a  total  defect  of  title  in  the  defendants  when  they  conveyed  to  Pollock,  the 
covenants  were  broken,  as  soon  as  tliey  were  made,  and  being  chases  in  action 
which  could  not  be  assigned  at  common  law,  the  plaintiffs  could  not  sustain  the 
action,  though  the  intestate  was  evicted,  in  his  lifetime.  In  Hamilton  and 
others  V.  IV'dson,  (4  Johns.  Rep,  72.)  an  action  was  brought  by  the  heirs  of  J.  H. 
agajnst  the  defendant,  for  a  breach  of  the  covenant  or  seisin  made  by  the  de- 
fendant to  their  ancestor ;  and  the  breach  was  assigned  generally.  It  was  moved, 
in  arrest  of  judgment,  that  the  covenant,  if  broken  at  all,  was  broken  as  soon  as 
it  was  made,  and  did  not  descend  with  the  land  to  the  heir ;  and  that,  therefore, 
the  plaintiffs  could  not  maintain  the  action ;  but  that  the  suit  should  have  been 
brought  by  the  personal  representatives  of  J.  H.  And  the  Court  held,  that  the 
heirs  could  not  support  the  action,  and  the  judgment  was  arrested.  In  Kingdon 
V.  J^Tuttle,  (I  Miiule  fy  Selieyn*s  Rep.  355.)  the  plaintiff  brought  an  action,  as 
sxeevtrix  of  the  grantee,  for  a  breacn  of  the  covenants  of  seisin,  dec.,  nuide  by  the 
defendant  to  the  testator,  and  assigned  breaches  generalljr,  negativing  the  words 
of  the  covenant ;  and,  on  special  demurrer,  the  declaration  was  held  bad ;  and 
that  the  executrix  could  notmaintain  an  action,  without  showing  some  special 
damage  to  the  testator  in  his  lifetime,  or  that  she  had  an  interest  in  the  land  ; 
for  if  the  executrix  was  allowed  to  recover,  it  must  be  to  the  full  amount  of  the 
damages  for  the  defect  of  title ;  and,  in  that  case,  the  recovery  would  bar  the 
heir  of  his  action.  That  these  were  real  covenants  which  run  with  the  land  and 
go  to  the  assignee  of  the  land,  or  descend  to  the  heir,  and  must  be  taken  advan- 
tage of  by  him  alone.  That  the  testator  mi^ht  have  sued  in  his  lifetime ;  bat 
not  having  done  so,  the  covenant  and  the  right  to  sue  thereon,  devolved  with 
the  estate  upon  the  heir ;  and  it  was  distinguished  from  tlie  case  of  Lucy  v.  Ltv- 
ingston,  (2  Lev.  26.  1  Vent.  175.  S.  C.)  wnere  there  was  an  actual  damage  ac- 
cruing to  the  testator,  in  his  lifetime,  by  his  eviction.  An  action  was,  after- 
wards, brought  by  Kingdon^  as  devisee  in  fee,  against  Jiotthf  (4  Maule  i^  Selwtjnf 
53.>  for  a  breach  of  the  same  covenants,  and  there  was  a  demurrer  to  the  decla- 
ration, because  the  supposed  breaches  were  committed  in  the  lifetime  of  the  tes- 
tator, before  the  plaintiff  had  any  interest  in  the  premises,  and  because  it  did  not 
appear  from  the  declaration,  that  the  plaintiff,  since  the  death  of  the  testator,  had 
been  interrupted  or  disturbed  in  the  possession,  or  sustained  any  damages,  &c. ; 
but  it  was  held  that  the  action  was  maintainable.  Lord  Ellenborou^h  said,  that 
ihough,  according  to  the  letter,  the  breach  was  in  the  testator's  lifetime,  yet, 
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NEW-YORK,  ^o  hinder  the  entry  of  the  grantee,  is  equivalent  to  an  evictioiu 
Oct  1818.  ^  paramount  title  existing  in  another,  Is  an  encumbrance. 
(Prescoti  v.  Trueman,  4  Mass.  Rep.  627.)  In  Kellogg  v.  Itiger-^ 
sollf  (2  Mass.  Hep.  97.)  it  was  held  by  the  Supreme  Court  of 
Massachusetts,  that  a  public  highway  over  the  land  conveyed 
was  an  encumbrance,  and  a  breach  of  the  covenant  that  the 
premises  were  free  from  encumbrances,  &c.  If  the  actioa 
cannot  be  maintained  against  the  wife,  it  is  supported  against 
the  husband,  the  party  before  the  Court.  If  the  husband  is 
bound  by  the  covenants,  and  the  action  is  supported  as  to  him, 
then  the  judgment  cannot  be  arrested  as  to  hun. 

Talcotty  in  reply,  said,  that  in  the  cases  of  DuvaU  v.  Craigy 
Prescott  V.  Truemany  and  Kellogg  v.  JngersoU,  there  were 
special  covenants  that  the  premises  conveyed  were,  and  should 
remain,  free  from  all  encumbrances.  There  was  no  such  cov* 
enant  in  the  pleadings  in  this  case.  By  the  pleadings,  judgment 
is  demanded  against  both  defendants.  If  the  wife  is  not  to  be 
considered  a  party  in  Court,  then  the  objection  in  arrest  is  well 
founded. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  In  this 
case,  the  defendants  have  demurred  to  the  fourth  breach  as- 
signed in  the  declaration.  A  motion  has  also  been  made 
[  *490  ]  *in  arrest  of  judgment ;  and  the  parties  have  submitted  a  third 
question,  whether  the  plsux^tiff  is  entitled  to  recover,  under  the 
facts  in  the  case,  upon  the  covenants  in  the  deed,  that  the 
defendants,  at  the  time  of  sealing  the  indenture,  were  the  true 
and  lawful  owners  of  the  premises  conveyed,  and  were  lawfully 
seised  in  their  own  right  of  a  perfect,  absolute,  and  indefeasible 
estate  of  inheritance,  in  fee  simple,  of  and  in  the  premises; 
and  that  they  had  good  ngbt,  full  power,  and  lawful  authority 
to  grant  and  convey  the  same.  The  facts  are  admitted  to  be, 
that  the  deed  conveys  a  tract  of  land  containing  269  acres  and 
three  quarters,  eleven  acres,  two  roods,  and  twenty  perches 
whereof,  and  included  in  the  general  boundaries,  were  at  the 

according  to  the  spirit,  the  suhstantiBl  breach  was  in  the  time  of  the  devise,  who 
had  thereby  lost  tJie  fruit  of  the  covenanti  in  not  being  able  to  dispose  of  the 
land.  That  the  covenant  paaaed  mth  the  land  of  the  devisee,  and  iiad  been 
broken  in  the  time  of  the  Jeviaee ;  for  ao  long  as  the  defendant  had  not  a  good 
title,  there  was  a  continuing  breach ;  that  it  was  not  like  a  covenant  to  do  an  act 
of  solitary  performance,  which  not  being  done,  the  covenant  is  broken  once  for 
all,  but  is  in  the  nature  of  a  covenant  to  do  a  thing  Mies  qttoties,  as  the  exigencv 
of  the  case  may  require.  Dumpier ^  J.,  said  it  was  a  covenant  which  runs  witA 
the  land  *,  but  if  it  could  be  broken  but  once,  and  ceased  so  instanti  that  it  was 
broken,  how  could  it  be  a  covenant  which  runs  with  the  land  ?  So,  in  King^  v« 
Jones  and  another ^  (5  Taunt.  418.)  which  was  an  action  brought  by  the  heir  of  a 
grantee  against  the  executors  of  the  ^rrantor,  for  a  breach  of  the  covenant  for 
further  assurance,  tlie  ancestor  had,  in  his  lifetime,  requested  his  grantor  to 
levy  a  fine,  which  was  not  done,  and  aAer  the  death  of  the  ancestor,  the  heir 
was  evicted ;  and  it  was  held  bv  the  Court  of  G.  B.,  that  the  heir  might  main- 
tain the  action  ;  for  though  the  breach  was  in  the  lifetime  of  the  ancestor  who 
might  have  sued,  yet  it  was  a  breach,  the  ultimate  or  consequential  damages  c# 
which  were  sustained  by  the  heir. 
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time  of  executing  the  deed,  for  a  long  time  before,  and  ever  NEW-YOW, 
since  have  been,  a  common  and  public  highway,  agreeably  to     ^^  ^^^^' 
the  laws  of  the  state,  and  have  been  so  used,  possessed,  and 
enjoyed  as  a  public  highway. 

The  fourth  breach,  to  which  the  demurrer  is  taken,  is  founded 
on  another  covenant  in  the  same  deed,  for  quiet  enjoyment, 
and  the  breach  is  the  same  as  upon  the  other  covenants,  the 
existence  of  the  highway.  The  motion  in  arrest  of  judgment 
is  founded  on  this,  that  a  feme  covert  cannot  be  used  on  a  cov- 
enant contained  in  a  deed,  inasmuch  as  she  is  incapable,  during 
coverture,  to  bind  herself,  by  deed,  to  respond  in  damages. 

The  demurrer  is  well  taken.  It  has  been  repeatedly  decided 
in  this  Court,  that  the  covenant  for  quiet  enjoyment  extends  to 
the  possession  only,  and  not  to  the  title,  and  is  broken  only  by 
an  entry  and  expulsion  from,  or  some  actual  disturbance  in  the 
possession.     (3  Johns,  Rep.  471.     5  Johns.  Rep.  120.) 

The  statute  authorizing  ^nd  making  valid  a  conveyance  of 
land  by  a  feme  covert^  who  shall  be  duly  examined  privately 
and  apart  from  her  hud>and,  before  some  proper  officer,  and 
who  shall,  on  such  examination,  acknowledge  that  she  executed 
such  deed  freely,  without  any  fear  or  compulsion  of  her  husband, 
alters  the  common  law  no  further  than  merely  to  enable  the 
feme  covert  to  convey  her  interest  in  the  land  intended  to  be 
conveyed :  it  is,  in  that  respect,  a  substitute  for  levying  a  fine ; 
but  beyond  that,  and  as  ^regards  collateral  covenants,  the  rule 
of  the  common  law  prevails,  and  a /erne  covert  is  not  bound  by 
such  covenants. 

The  principal  question  relates  to  the  supposed  breaches  of  the 
covenants,  that  the  defendants  were  lawful  owners  of  the  whole 
tract,  including  the  road,  that  they  were  seised,  &c.,  and  had 
full  power  to  convey,  &c. 

It  must  strike  the  mind  with  surprise,  that  a  person  who  pur 
chases  a  &rm,  through  which  a  public  road  runs  at  the  time  of 

Eurchase,  and  had  so  run  long  before,  who  must  be  presumed  to 
ave  known  of  the  existence  of  the  road,  and  who  chooses  to 
have  it  included  in  his  purchase,  shall  turn  round  on  his  grantor, 
and  complain  that  the  general  covenants  in  the  deed  have  been 
broken,  by  the  existence  of  what  he  saw  when  he  purchased, 
and  what  must  have  enhanced  the  value  of  the  farm.  It  is 
hazarding  little  to  say,  that  such  an  attempt  is  unjust  and  in- 
equitable, and  contrary  to  the  universal  understanding  of  both 
vendors  and  purchasers.  If  it  could  succeed,  a  floodgate  of 
litigation  would  be  opened,  and  for  many  years  to  come,  this 
kind  of  action  would  abound.  These  are  serious  considerations ; 
and  this  Court  ought,  if  it  can,  consistently  with  law,  to  check 
the  attempt  in  the  bud. 

We  have,  after  the  most  mature  consideration,  in  the  case  of 
JackioUy  ex  dem.  Tates  and  others,  v.  Hathaway,^  decided,  that  t  Ante,  p.  4^ 
the  existence  of  a  road  through  a  person's  land  was  a  mere 
easement ;  that  his  fee  and  title  to  it,  subject  to  the  easement, 

383 


Patkk 


491  CASES  IN  THE  SUPREME  COURT 

NEW-YOKK,  existed  in  full  vigor,  and  that,  on  tlie  disuse  of  the  road,  he  had 

Oct  1818^^  a  right  to  maiutuin  an  ejectment  to  recover  possession.     This 

decision  then  establishes,  that  the  owner  of  the  soil  is  the  lawful 

v.*  ~       owner ;  that  he  is  seised,  and  has  power  to  convey.     This  being 

Whkklkr.    gQ^  i^i^g  covenants  contained  in  the  deed  under  consideration  are 

not  broken. 

The  case  of  Kellogg  v.  IngersoU  (2  Mass.  Rep.)  (a)  has 
been  cited,  to  show  that  the  existence  of  a  town  road  is  a  breach 
of  a  covenant  against  encumbrances.  The  first  answer  to  that 
case  is,  that  the  plaintiff  here  counts  on  no  such  covenant,  and 
[  *  492  ]  the  second  is,  that  we  should  choose  to  consider  *the  point  further, 
before  we  assented  to  the-  doctrine  of  that  case. 

If  the  plaintiff  had  a  right  to  recover,  probably  we  would 
allow  him  to  enter  a  noli  prosequi,  as  against  the  wife,  and  take 
judgment  against  the  husband ;  but  believing  the  plaintiff  not 
entitled  to  recover,  the  defendants  must  have  judgment.  (6) 

Judgment  for  the  defendants. 

(a)  Vide  Peek  v.  Smith,  1  Day*s  Connee.  Rep.  103. 

(b)  Vide  Addenda,  infra,  545. 


Payne  against  Wheeler. 

Where  a  cauM  IN  ERROR,  on  Certiorari  to  a  justice's  Court. 
Court  li?  bSin  The  action  in  the  Court  below  was  brought  by  the'  defendant 
once  adjourned  in  CHTor  agaiust  the  plaintiff  in  error.  On  the  return  of  the 
pLiies^'Tsec-  summons,  the  parties  adjourned  the  cause  by  consent,  and  when 
ond  'adjourn-  they  appeared  on  the  adjourned  day,  the  plaintiff  below  requested 
ffram^Sr  thi  *  further  adjournment,  and  made  oath  that  a  material  witness 
•nstance  of  the  who  had  been  subpoenaed  did  not  attend.  The  defendant  below 
nainuii.  objected  to  the  adjournment,  but  the  justice  granted  it  for  six 

days :  at  the  expiration  of  that  time,  the  defendant  not  appear- 
ing, the  cause  was  tried,  and  a  verdict  and  judgment  rendered 
for  the  plaintiff  below. 

Per  Curiam.  In  Dunham  v.  Hay  den,  (7  Johiis.  Rep,  381.) 
it  is  said  that  the  only  authority  to  adjourn,  unless  at  the  instance 
of  the  defendant,  is  contained  in  the  second  section  of  the  act, 
and  such  adjournment  must  not  exceed  six  days.  In  Kilmore 
V.  SudarUy  (7  Johns,  Rep,  530.)  it  is  held,  that  the  right  of  the 
justice  to  adjourn  a  case  on  his  own  motion,  must  be  claimed 
and  exercised,  if  at  all,  at  the  return  of  the  process;  and  if  the 
first  adjournment  is  by  consent  of  parties,  no  subsequent  adjourn- 
ment can  be  made  on  the  motion  of  the  justice.  These  cases 
are  conclusive  to  show,  that  the  second  adjournment  in  the  case 
now  before  us  was  without  authority ;  and  the  judgment  must  be 
364 


OF  TEIE  STATE  OF  NEW- YORK.  492 

reversed,  which  is  much  to  be  regretted,  as  justice  appears  to  new- York, 
have  been  done,  and  no  more  has  been  recovered  than  the  de-      ^^  '^^®- 

fendant  below  admitted  to  be  due.  "woodward^ 

Judgment  reversed.  v. 

PaI5X. 


*WooDWARD  against  Paine  and  Lake.  [  *  493  ] 


•^ 


THIS  was  an  action  of  trespass,  for  taking  and  carrying  away     Where  a  jus- 
a  i?a:r  of  horses,  wagon,  and  harness.     The  cause  was  tried  at  Sed°^^^acuS 

the  Dl/cA€55  circuit,  in  1817.  for   an   assadt 

The  defendant  Paine  was  a  justice  of  peace  in  the  county  ™e^*Jld%,^^^^ 

of  Duchess.     In  July,  1816,  an  action  was  brought  before  Paine,  hr  the  piSiutiff 

by  one  Hannah  Beits,  against  the  plaintiff  in  this  suit,  for  an  ^difued "exe- 

assault   and  battery.     A  written   plea  to   the  jurisdiction   of  cution  thereon, 

the  justice  was  interposed,  and  overruled ;  and  during  the  trial;  ^nstaWe  levied 

the  counsel  for  Woodward  strenuously  objected  to  the  justice  on  and  sold  a 

proceeding  in  the  cause,  and  stated  to  him  that  the  judgment  ^Ln  wd'hS- 

would  be  void,  and  all  acting  under  it  would  be  trespassers,  nessjinanac- 

The  justice,   however,  persevered,  and   //.  Betts  obtained   a  by"jJe  deSS 

verdict  and  judgment  for  15  dollars.     An  execution  was   is-  ant  against  the 

sued  thereon,  and  delivered  to   the   defendant  Lalce,  a  con-  j^'f^®  b  wS 

stable,  who  seized  the  goods  in  question,  but  left  them  with  the  he  obtained  a 

plaintiff  until  the  time  of  sale,  when  they  were  purchased  by  Hine^  doHare  ^^*  S 

for  about  19  dollars.     Andrew  'Lake,  a  witness  on  the  part  of  Court  refused  to 

the  plaintiff,  testified,  that  soon  after  Hine  purchased  the  horses,  g.j^'  ahhourh 

he  sold  them  to  Daniel  Lake  for '225  dollars,  and  that  Daniel  ihere  was  rea- 

Lake  sold  them  to  the  witness  for  227.  dollars  and  50  cents;  J^J^  ^e  jStIS 

that  the  witness  bought  them  for  the  plaintiff,  and  that  the  had  not  acted 

plaintiff  gave  the  witness  his  note  for  230  dollars,  and  also  2  ||;£°"^ii'ta^£j 

dollars  in  cash,  the  difference  of  the  price  being  intended,  as  asioihe  extent 

the  witness  alleged,  to  compensate  him  for  his  trouble.     This  {jon**'andl£ere 

witness,  being  pressed,  on  his  cross-examination,  was  hesitating  were  suong^  cir- 

and  incoherent  in  his  answers,  especially  when  questioned  as  J"^^|Jf  ^ 

to  the  reason  why  the  plaintiff  had  paid  him  2  dollars  in  cash,  party    himself 

Several  witnesses  were  produced  on  the  part  of  the  defend-  a^iJ|!~p"^h?. 

ants,  to  prove  circumstances  from  which  it  might  be  inferred  sed  the  goods 

that  Hine  purchased  as  the  agent  of,  and  with  money  furnished  exwution^'at^ 

by,  the  plaintiff;  as,  that  Hine,  who  lived  in  the  *plaintiff 's  [  *  494  ] 

family,  was  very  poor,  and  unable  t6  pay  the  money  which  he  price      about 

had  bid  at  the  constable's  sale ;  but  there  was  no  direct  evidence  molmt*^o?*th« 

judgment  a- 
gainst  him,  so  that  he  could  have  sustained  no  ereater  injury  than  the  amount  of  the  judgment ;  but  still  the 
case  admitted  of  doubt,  and  the  question  was  lairly  submitted  to  the  jury,  (a) 

The  admissions  and-  declarations  of  a  person,  who  is  himself  a  competent  witness,  cannot  be  given  in 
evidence,  {b) 

(a)  Vide  Root  v.  Kirn:,  7  Cote.  Rep.  613.     Sargent  v  ,  51b.  100,  351.     Wtnchel  v.  Lo/'.-i/w  6 

Cowen,  682.    Aclu  v.  Union  Ins  Co.  7  Ih.  202. 
{b)  Vide  mis  V.  Twist,  8  Johns.  Rep.  Ul.    Alexander  v.  Maline,  11  lb.  ii5. 
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NEW-YORK,  to  this  effect.    The  counsel  for  the  defendants  offered  to  prove 
^^^^^;i;j^J^    declarations  of  HinCy  that  he  had  been  furnished  by  the  plaintiff 
M'oouwAKD    ^ith  money  for  the  purpose  of  bidding  for  the  horses ;  but  the 
V.  iudge  rejected  the  testimony.     It  also  appeared  that  Hine  bad 

^^^'  kept  out  of  the  way,  to  avoid  being  subpoenaed  by  the  defend- 
ants, and  that,  after  he  had  been  subpoenaed,  he  absented  him- 
self  from  the  trial. 

The  judge  charged  the  jury  that  the  plaintiff  was  entitled  to 
recover,  as  the  justice  had  no  jurisdiction  in  the  cause  which 
he  tried,  and  {herefore  his  judgment,  was  v(Hd,  and  all  acting 
under  it  were  trespassers :  that  if  the  jury  believed  that  the 
justice  had  acted  from  ignorance  merely,  and  that  his  intentions 
were  good,  they  ought  to  give  such  damages  only  as  would 
compensate  the  plaintiff  for  the  actual  loss  that  he  had  sustained : 
that  to  determine  this  point,  it  would  be  proper  for  them  to  con- 
sider the  manner  in  which  the  sale  was  made,  and  how  the 
property  was  afterwards  disposed  of,  and  to  determine  whether 
there  had  been  any  collusion  between  the  plaintiff  and  the  pur- 
chaser, by  which  the  plaintiff  obtained  his  property  again,  with- 
out paying  more  than  the  amount  of  the  judgment ;  or  wheth- 
er he  had  actually  given  the  value  of  it :  that  the  testimony  of 
Andrew  Lake  was  positive  as  to  the  fairness  of  the  transaction^ 
but  it  was  opposed  W  many  strong  circumstances ;  and  circum- 
stances frequently  afforded  more  satisfactory  evidence  than  pos- 
itive proof:  that  from  the  testimony,  he  was  inclined  to  thmk, 
that  the  sale  of  the  horses  was  collusive,  but  this  was  a  question 
for  the  decision  of  the  jury ;  and  that  if  the  jury  believed,  from 
the  testimony,  that  the  defendants  had  acted  from  improper 
motives,  and  knowingly,  they  might  give  a  verdict,  not  only  for 
the  actual  damage  sustained  by  the  plaintiff,  but  in  addition, 
for  smart  money,  for  the  oppression  and  vexation  which  they 
had  created. 

The  jury  found  a  verdict  for  the  plaintiff  for  two  hundred  and 
seventy  dollars,  which  was  about  the  value  of  the  property  in 
question. 

Smfi,  for  the  defendants,  noW  moved  to  set  aside  the  verdict, 
'^  49&  I  *and  for  a  new  trial.  1.  Because  proper  testimony  had  been  re- 
jected. 2.  Because  the  verdict  was  against  evidence.  3.  For 
the  misdirection  of  the  judge.  He  contended,  that  the  evidence 
of  the  declarations  of  tline  ought  to  have  been  admitted.  If 
he  was  an  agent  of  the  plaintiff,  it  was,  no  doubt,  admissible  ; 
{MoiU  v.  Afjp.  10  Johns,  Rep.  478.)  but  if  he  was  not,  yet  the 
manner  in  which  be  took  possession  of  the  property,  his  deck- 
ration  at  the  time,  and  the  character  in  which  he  acted,  were 
part  of  the  res  gesta,  and  Ought  to  have  been  received  in  evi- 
dence. (Wiirfnff  V.  fVarrefij  I  Johns.  Rep.  340.  4  Johns. 
Rep.  230.     1  Johns.  Rep.  159.) 

2.  The  true  measure  of  damages  is  what  the  phuntiff  actually 
lost ;  which  was  1 9  dollars,  and  no  more. 
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Hooker  and  P.  Ruggks^  contra,  insisted  ^  that  the  evidence  new-TORK, 
of  the  declarations  of  Sine  was  properly  rejected.    Though,  in     ^^  ^^^' 
some  cases,  in  ejectment,  evidence  <^  the  declarations  of  a  tenant   woodward 
has  been  received,  yet  it  has  been  only  to  satisfy  doubts  as  to       ^  v^ 
the  character  of  the  possession  under  the  circumstances,  and 
never  as  to  the  title.    The  declarations  admitted  were,  in  some 
degree,  against  the  interest  of  the  person  making  them.     {PhiU 
lips' 9  Eo.  182.  and  note  (a)  6  Johns.  Rep.  1&— 31.) 

It  is,  however,  regarded  as.  a  dangerous  species  ^of  evidence, 
and  the  admission  of  it  is  an  exception  to  the  general  rule. 

The  counsd  next  went  into  examination  and  discussion  of 
the  facts,  to  show  that  the  verdict  was  supported  by  the  evi- 
dence. 

■ 

Per  Curiam.  The  motion  for  a  new  trial  in  this  case  must  ^^ 
be  denied.  From  the  nature  of  the  cause,  and  the  testimony 
that  was  given,  there  was  room  for  an  honest  difier^ice  of  opinioo 
as  to  the  conduct  of  the  defendants,  and  as  to  the  damages  sustain- 
ed by  the  plaintiff.  We  are  inclined  to  think  that  the  better  con- 
clusion is,  that  the  magistrate  acted  under  an  honest  and  real 
impression  that  he  had  jurisdiction  of  the  case  before  him.  The 
testimony  is  pretty  strong  to  show  that  the  property  was  pur* 
chased  in,  under  the  constable's  sale,  for  the  benefit  of  the 
plaintiff,  so  that  he  has  only  sustained  damages  to  the  amount 
of  the  *judgnient  a^dnst  him.  But  the  testimony  on  both  these  [^496] 
questions  might  wdS  be  considered  doubtful :  it  depended  very 
much  on  the  credibility  of  witnesses,  and  it  was  fiBtirly  submitted 
to  the  jury ;  and  we  cannot  say  that  they  have  so  much  ened  as 
to  warrant  us  in  interfering  and  setting  aside  the  verdict 

The  dechrations  and  confessions  ot  Hine  were  property  ex- 
cluded. He  was  a  competent  witness,  and  his  confessions  oould 
not  be  received  in  evidence.  There  was  no  direct  proof  that  he 
was  the  pktintiff's  agent,  or  acted  in  his  behalfl  Upon  the 
whole,  although  Uie  damages  are  higher  than  we  think  they 
ought  to  haveboen)  yet,  as  it  is  an  action  sounding  in  tort,  the 
verdict  must  stand. 

Motion  denied. 
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NEW-YORK, 
Oct  1818. 

Baldwin  .  BaLDWIN    Ogoinst   CaRXER. 

V. 

Oartxk 

Where  in  a  ^^  ERROR,  OH  Certiorari  to  a  justice's  Court. 
justice's  boart,  The  defendant  in  error  brought  an  action  in  the  Court  be- 
been^adjouzned  ^^^  against  the  plaintiff  in  error,  in  which,  afterissu^  joined,  the 
to  a  future  da^,  cause  was  adjoumed  to  a  future  day,  at  two  o'clock  in  the  af- 
hour%b^^the  temoou.  Th«  defendant  below  appeared  at  the  time,  but  the 
defendant  ap-  justicc  did  not  come  Until  three  o'clock,  or  a  little  after,  when, 
ju^  d^  nol  ^6  plaintiff  below  not  having  arrived,  the  defendant  urged  the 
arrive  unUi  an  justice  to  call  the  causc.  The  justice,  however,  delayed  until 
inabout^wentv  &bout  twenty  miuutcs  after  three,  at  which  time  the  plaintiff  ap- 
jau»uj»»  w  foi-  peared,  and  the  defendant,  on  seeing  him,  went  away,  declaring 
^aLtiffXdtife  ^&t  the  cause  was  out  of  Court,  by  reason  of  the  delay,  although 
defendant,  on  the  justice  apprized  him  that  be  should  call  the  cause  imme- 
S^^^^M^away]  diatcly.  The  trial  proceeded,  and  verdict  and  judgment  were 
declaring   that  given  for  the  plaintiff  bclow. 

the  cause  is  out  ^  ' 

of    Court,    al> 

Uiou^apprized  Per  Curiam.  The  only  point  in  this  case  is,  whether  the  de- 
t^  he  skwdd  Isiy  ^^  such  as  to  authorizc  the  defendant  below  to  consider  the 
call  it  immedi-  cause  discontinued ;  and  we  think,  under  the  circumstances 
[  *  497  ]  stated  in  the  case,  that  it  was  not.  The  defendant  *waited  until 
dSf'nS^u^CT  ^®  justice  and  plaintiff  both  arrived,  and  was  apprized  by  the 
the  circumstan-  justice  that  he  was  about  calling  the  parties.  The  defendant, 
aSc^i^oadis-  therefore,  wilfully  absented  himself  after  he  knew  that  the  trial 
continuance,  was  to  take  placc :  he  must,  therefore,  be  considered  as  having 
r'^dSiid^K*  voluntarily  abandoned  his  cause.  (12  Johns.  Rep.  217.)  Had 
piamti/r  on  an  he  gone  away  before  the  plaintiff  appeared,  and  under  an  im- 
LDgf^u'nofbe  P^^ssion  that  the  cause  would  not  be  called,  the  delav,  perhaps, 
set  aside,  as  the  was  such  as  might  uow  entitle  him  to  relief;  but  the  circum- 
be^*deeSe?*to  stauccs  under  which  he  withdrew  destroy  all  ground  of  com- 
have  voiuntari-  plaint.    The  judgment  must,  accordingly,  be  affirmed. 

Iv     abandoned  *      o  o  ^ 

ihe  cause,  (a)  /*•  t 

Judgment  affirmed. 

(a)  What  delay  will  work  a  discontinuance:  see  M'Carty  v.  M^Phergon,  11  Johns 
Rm.  407.  WUde  ▼.  Dwm,  id.  4BQ.  Myer  v.  FiiJier,  infra,  601  Budiard  v.  Holnus^ 
1  CaiMn,24fi. 
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NEW-YORK, 


Shepard  against  Ryers. 


Oct.  1818. 


Shepard 

THIS  was  an  action  of  assumpsit.    The  declaration  con-      ^  ^• 
tained  five  counts  on  a  special  agreement,  and  the  common  i/i-     i^  ^"^jo^ 
debitatus  counts.     The  cause  was  tried  before  Mr.  J.  Plait,  at  for  the  breach 
the  TYo^a  circuit,  in  June,  1817.  li^^'HI 

At  the  trial,  the  plaintiff  gave  in  evidence  a  covenant,  or  agreement,  the 
agreement,  under  seal,  dated  the  2d  of  November,  1809,  and  ^^^^  ^^^^ 
executed  by  the  plaintiff  and  defendant,  which  are  as  follows: —  from  the  defend- 

"  Whereas  John  Shcjpard,  of  the  town  of  Athens,  in  the  state  ^^^^^  hT^l 
of  Ptnnsi^hania,  and  John  P,  Rycrs,  of  the  town  of  Painted  him  to  induce 
Post,  in  the  state  of  New-York,  were  joint  owners  of  a  certain  |h?*iS22Ji°^^^^^ 
tract  of  land,  situated  in  the  town  of  Spericer,  *in  the  county  [  ♦  499  ] 
of  Tioga,  and  state  of  New-York,  called  the  Schoolcraft  Loca-  as  it  i»  still  sub- 
tion,  containing  2,600  acres  of  land;  and  whereas  the  said  John  t^^^^^^. 
P.  Ryers' s  part  or  share  of  said  tract  of  land,  which  was  two  ciaiiy  where  the 
•  thirds,  was  sold  at  public  auction  by  the  sheriff  of  lYog-a  county,  flSS'^^ti^n  ^ 
and  bid  off  by  John  H.  Avery  and  Joshua  Ferris,  and  for  which  covers  damages 
they  have  received  a  deed  from  the  said  sheriff;  and  whereas  jhicovenant^'^ 
the  said  John  Shepard  has  agreed  to  procure  from  the  said  John  The  piamtii! 
H.  Avery  his  claim  or  title  to  the  said  tract  of  land,  released  to  Kfn/f^"fp 
the  said  John  P.  Ryers,  and  the  said  Ryers  agrees  to  procure  pneiors  of  a 
the  claim  or  title  of  said  Joshua  Ferris  to  the  said  tract  of  land ;  J^ch^^Aepaain^ 
and  whereas  the  said  John  Shepard  and  John  P,  Ryers  have  tiffhad  convey- 
agreed  to  have  the  said  tract  of  land  divided,  that  is  to  say,  the  ^J[^  ^'Jw- 
said  Ryers  to  have  two  thirds,  and  the  said  Shepard  one  third,  enant  for  quiet 
the  Voorhes's  farm,  so  called,  to  be  set  off  and  included  in  Ryers^s  SSront^r"*  *n^ 
part,  and  also  the  places  or  farms  occupied  by  the  Sparks,  Dunn,  greed  to'  make 
Bates,  and  Spalding,  to  be  set  off  and  included  in  Ryers^s,  and  uact**b  such^a 
he  to  confirm  the  contracts  originally  made  for  the  farms  in  pos-  manner  that  the 
session  of  the  above-named  persons  with  them  and  those  under  K^the^  p°J[Stiff 
whom  they  claim.  In  Shepard*  s  part  to  be  set  off  and  included  the  jmouidbe  set  off 
farms  in  possession  of  Gibson,  English,  and  Roberts,  In  the  divis-  ^^  ^i^^^ 
ion  of  said  tract,  the  relative  value  of  scud  above-mentioned  farms,  pointed  three 
compared  with  the  other  parts  of  the  said  tract,  shall  be  taken  Sw^^jwSuo? 
into  consideration,  so  as  to  form  an  equal  division  in  quantity  ^^  covenanted 
and  quality  in  the  proportion  aforescud ;  and  the  said  division  ieases*^to^each 
shall  be  made  by  Emanuel  Coryell  (and  two  other  persons,  in  o^»-  The  per- 
whose  place  the  parties,  by  a  subsequent  agreement,  substituted  S^nr'^^ade 
Knox  and  Ferris,)  or  any  two  of  them,  and  the  expenses  of  the  parUuon,thede. 
division  to  be  paid  by  the  parties  in  proportion  to  their  rights.  to"cxecate  a^ 
Now,  therefore,  the  said  John  Shepard  and  John  P.  Ryers  do  'f*^^  .'f^^i 
hereby  covenant  and  agree,  to  and  with  each  pther,  and  to  and  wa!notem£jed 

to  recover,  as 
damages,  for  the  breach  of  the  agreement  to  release,  any  part  of  the  consideration  expressed  in  the  deed, 
to  his  grantee,  who  had  never  been  evicted,  the  plaintiff's  liability  being  merely  contmgent;  and  he  can 
have  no  claim  against  the  defendant  for  damages  which  he  may,  by  possibility,  be  liable,  to  his  grantee : 
Desides,  K  is  questionable,  whether  the  defendant  would  not  be  estopped  by  the  partition,  which,  iSougfa  it 
has  not  the  operation  of  a  conveyance,  might  be  considered  in  the  nature  of  an  award,  from  the  setting  up 
a  title  against  the  plaintiff's  grantee,  (a) 

(a)  M'Bridey,  Hagan,  1  WenddTt  Rep.  326. 
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NEW-TORK,  with  their  respective  heirs^  &c.,  to  perform,  fulfil,  and  keep,  all 
Oct  1818.  ^^^  singular  the  agreements  on  their  parts  and  behalf  to  be  per- 
formed, fulfilled  and  kept ;  and  that  they  will  execute,  each  to 
the  other,  releases,  according  to  the  divisions  to  be  made  by  the 
above-mentioned  persons ;  and  they  do  hereby  to  the  said  per- 
[  *  499  ]  formances  of  the  said  agreements,  bind  themselves,  *their  heirs, 
&c.,  each  to  the  other,  in  the  penal  sum  of  4,000  dollars,  firmly 
by  these  presents.    Sealed,  <&c.'* 

The  plaintifi*,  also,  produced  in  evidence  the  award  of  the 
three  persons  appointed  to  make  partition  of  the  Schoolcraft 
location,  dated  the  13th  of  July,  I81I,  by  which  the  several 
lots  contained  in  the  location  were  set  off  to  the  parties  respec- 
tively. It  was  also  proved,  that  the  plaintiff  had  released  to 
the  defendant,  in  pursuance  of  the  agreement ;  and  that  the 
defendant  had  acknowledged  that  John  H»  Avery  had  released 
to  him,  but  that  the  defendant  refused  to  execute  a  release  to 
the  plaintiff. 

To  establish  his  claim  to  damages,  the  plaintiff  proved, 
(the  testimony  being  objected  to,  but  admitted  by  the  judge,) 
that  he  had  paid  to  the  dfefendant  400  dollars,  in  order  to  induce 
him  to  enter  into  the  agreement.  The  plaintiff,  also,  offered 
in  evidence  a  deed  from  himself  to  one  Gibsofiy  dated  in  De- 
cember,  1800,  the  consideration  expressed  in  which  was  144 
pounds,  for  the  farm  in  the  possession  of  Gibson,  mentioned  in 
the  a^eement,  and  which,  by  the  partition,  was  set  off  to  the 
plaintiff.  The  deed  contained  general  covenants  of  quiet 
enjoyment  and  warranty,  and  was  offered  as  evidence  of  the 
plaintiff's  liability  to  repay  the  consideration  to  Gibson,  by 
reason  of  the  defendant's  refusal  to  execute  a  release.  The 
evidence  was  objected  to  on  the  part  of  the  defendant,  but  was 
admitted  by  the  judge,  who  ruled,  that  the  plaintiff  was  entitled 
to  recover  two  thirds  of  the  consideration  money  mentioned  in 
the  deed,  with  interest  from  the  date.  The  plaintiff,  then,  for 
the  same  purpose,  produced  in  evidence  his  deeds  to  English 
and  Roberts  for  their  farms,  mentioned  in  the  agreement  be- 
tween the  parties,  both  of  which  contained  general  covenants 
for  quiet  enjoyment  and  of  warranty. 

llie  judge  charged  the  jury,  that  the  plaintiff  was  entitled 
to  recover  as  damages,  sustained  by  the  defendant's  refusal 
to  execute  a  release,  all  money  that  the  plaintiff  had  been 
obliffed  to  pay,  or  was  liable  to  pay  to  the  purchasers  of  the 
land,  and  tne  expenses  of  the  partition ;  and  that,  therefore,  it 
would  be  proper  for  the  jury  to  allow  the  plaintiff  two  thirds  of 
the  amount  of  the  consideration  money,  expressed  in  the  several 
deeds  given  in  evidence,  together  with  interest  from  the  date 
[  •  BOO  ]  of  the  deeds,  and  one  third  of  *the  expenses  of  partition  and 
interest  thereon,  together  with  the  sum  of  400  dollars,  paid  by 
the  plaintiff  at  the  execution  of  the  agreement,  and  interest  on 
the  same.  The  jury  accordingly  found  for  the  plaintiff  a  verdict 
comprising  those  sums. 
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A  motion  was  made  to  set  aside  the  verdict,  ^d  for  a  N£W-vork. 
new  trial.  ^^  ^^^^• 

JET.  Bleeckery  for  the  defendant.  1.  It  was  incumbent  on  _  v. 
the  plaintiff  to  show,  that  he  hi^d  performed,  or  offered  to 
perform,  his  part  of  the  agreement.  The  witness  merely  says, 
that  his  impr0$iion8  were,  that  the  plaintiff  tendered  a  release 
to  the  defendant.  But  the  fact  ought  to  have  been  made  out 
by  clear  and  positive  testimony. 

2.  The  plaintiff  could  not  recover  damages  merely  because 
he  might,  possibly,  at  some  future  day,  be  sued  by  the  persons 
to  whom  he  had  sold  the  land.  The  plaintiff  has  never  been 
called  on  to  pay.  It  was  not  certain  that  his  grantees  would 
ever  be  evicted.  The  defendant  might  havQ  thought  proper  to 
release  them.  The  deeds  of  the  plaintiff  contained  covenants 
for  quiet  enjoyment  and  warranty ;  but  until  the  grantees  are 
evicted,  they  can  sustain  no  action  against  the  plaintiff,  on  his 
covenants.  (2  Johns.  Rep.  1.  395.  8  Johns.  Rep.  471.  7 
Johns.  Rep.  258.  376.  8  Johns.  Rep,  198.)  The  defendant, 
therefore,  ought  not  to  be  compelled  to  indemnify  the  plaintiff 
for  what  he  has  not  paid,  and  may  never  be  called  to  pay. 

3.  The  plaintiff  was  owner  of  one  third  of  the  land,  and 
the  defendant  of  two  thirds,  and  they  agreed  to  make  partition. 
Hiis  agreement  not  being  executed,  the  parties  stand  precisely  « 
in  the  same  situation  as  before ;  and  if  the  plaintiff  is  caUed  on 
to  refund  the  money  he  has  received  from  his  grantees,  he 
retuns  the  land ;  and  all  that  he  can  be  entitled  to  recover  as 
damages,  is  six  years'  interest.  {Catdkins  v.  Harris j  9  Johns* 
flcp.  324.) 

4.  The  damans  do  not  necessarily  result  from  the  breach  of 
contract  stated  m  the  declaration.  Unless  particularly  stated 
in  the  declaration,  evidence  of  such  damage  is  inadmissible. 
(1  Chitty,  PI.  332.)  Special  damages  arising  from  special 
causes  must  be  specially  stated. 

5.  Suppose  the  plaintiff,  after  the  agreement,  had  entered 
*into  possession  of  these  farms,  according  to  the  partition^  {  *  501 
would  not  the  defendant  have  been  estopped  from  bnnging  an 
action  of  ejectment  ?  Though  an  award  may  not  operate  to 
convey  land,  it  may  conclude  the  defendant  from  contest- 
ing the  title  of  the  plaintiff.  {Doe  v.  Rosser^  3  Easty  15, 
Calhoun^ s  Lessee  v.  Dunning,  4  Dallas y  120.  Kyd  on 
Awards,  59.) 

6.  The  plaintiff  and  defendant  are  tenants  in  common. 
Can  one  tenant  in  common  maintain  an  action  of  ejectment 
against  his  co-tenant? 

[Spencer,  J.  No  doubt  he  may,  though  no  actual  ouster 
proved.]  (a) 

(a)  Oates  t.  Brydim,  3  Burr.  1895.     12  Mad,  657.     7  Mod.  39.    1  Ttrm  Aq». 
738.    3  m!s.  118. 
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NEW-YORK,      7.  The  deed  from  the  plaintiff  to  Gibson  aad  others  ought 
^^^^^i*^jlj^  not   to  have  been  received  in  evidence,  to  show  particular 
Shepa&d     damages:  they  are  not  mentioned  in  the  derlaration.     (1  Chitty^ 
PL  333.) 

Rtkrs. 

CoUier,  contra.  Though  the  plaintiff  and  defendant  were^ 
originally,  tenants  in  common,  yet  before  the  agreement  about 
the  partition,  the  plaintiff  had  conveyed  all  his  right  and  title^ 
so  that,  at  the  time  of  the  ^eement,  he  was  no  longer  a  tenant 
in  common  with  the  pkdntiif. 

The  evidence  as  to  the  release  of  the  plaintiff  was  sufficient. 
Though  one  of  the  witnesses  spoke  of  his  impressions,  yet 
another  witness,  Joshua  Ferris,  proved  the  release  by  the 

Elaintiff,  pursuant  to  the  agreement,  and  that  the  defendant 
ad  acknowledged  to  him  that  Avery  had  released  to  the  de- 
fendant. The  evidence  was  uncontradicted,  and  went  to  the 
jury,  who  have  passed  upon  it. 

As  to  the  damages,  the  cases  cited  are  those  of  bonds  of 
indemnity,  or  where  the  question  is  technically  as  to  the  in- 
demnity.    They  are  not  analogous  to  the  present  case. 

It  is  obviously  just,  that  the  plaintiff  should  be  restored  to 
the  situation  in  which  he  would  have  stood,  had  the  defendant 
performed  his  part  of  the  agreement 

The  deeds  to  Gibson  and  others  were  sufficiently  referred 
to  in  the  declaration  to  entitle  the  plaintiff  to  offer  them  in 
evidence. 

[•502]  *Thompson,  Ch.  J.,  delivered   the  opinion  of  the  Court. 

The  rule  of  damages  by  which  the  recovery  in  this  case  was 
governed,  cannot  be  sand  oned  in  several  particulars.  The 
action  is  founded  upon  a  covenant  entered  into  by  the  parties, 
the  object  of  which  was  to  effect  a  division  of  certain  lands  in 
which  the  parties  were  jointly  interested.  One  item  of  the 
plaintiff's  claim  to  damages  was  400  dollars,  which,  it  was 
'  alleged,  he  paid  to  the  defendant  to  induce  him  to  enter  into 
the  agreement.  This  sum  could  not,  in  any  way,  be  considered 
as  damages  for  breach  of  the  agreement.  It  formed  a  part  of 
the  consideration  of  the  agreement ;  and  as  long  as  that  is  con- 
sidered a  subsisting  contract,  the  plaintiff  can  have  no  claim  to 
recover  back  the  consideration  money.  If  the  covenant  had 
been  rescinded,  or  an  end  put  to  it,  in  any  manner,  without  his 
fault,  then  the  plaintiff  might  recover  back  this  money ;  but  as 
long  as  the  covenant  is  considered  in  force,  he  can  have  no 
claim  to  recover  back  the  sum  thus  paid.  The  other  items 
allowed  as  damages  are  founded  on  the  supposition  that  the 
covenant  was  in  full  force.  The  plaintiff  could  not  recover 
damages  to  which  he  might,  by  possibility,  be  liable,  in  con- 
sequence of  the  covenants  in  his  deeds  to  Gibson,  English, 
and  Roberts.  These  were  general  covenants  of  warranty,  and 
for  quiet  enjoyment.  The  deeds  were  for  farms,  which  by  the 
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covenant  were  to  be  set  off  to  Shepard,  and  which  have  been  NEW-YORK, 
awarded  to  him  by  the  persons  for  that  purpose  appointed.  ..^^^h^^i^^ 
But  these  grantees  have  not  been  disturbed  in  their  possessions,        ^,^1^ 
nor  has  Shepardy  in  any  manner,  been  made  liable  for  any  v. 

damages  under  his  covenants.  Indeed,  it  does  not  appear  that  *'^' 
his  covenants  have  been  broken,  as  no  eviction  of  his  grantees 
has  been  shown.  His  liability  is  altogether  contingent ;  and  he. 
may  never  be  exposed  to  the  payment  of  the  damages  he  has 
recovered  of  the  defendant.  The  plaintiff  might,  possibly, 
apply  to  the  Court  of  Chancery,  and  compel  a  specific  per- 
formance of  the  defendant's  agreement  to  release  his  claim 
to  these  farms ;  but  as  long  as  he  chooses  to  rest  upon  his  cov- 
enant for  damages  at  law,  he  must  show  himself  damnified,  or 
he  can  only  recover  nominal  damages.  Indeed,  it  is  very  ques- 
tionable whether  the  defendant  ever  could  set  up  his  title  to 
these  farms.  The  "^^partition  made  by  the  persons  appointed  [*503] 
for  that  purpose,  might  be  considered  in  the  nature  of  an  award 
of  arbitrators,  which,  though  it  might  not  have  the  operation  of 
conveying  the  land,  might  estop  the  defendant  from  setting 
up  his  title  to  these  farms,  or  disturbing  the  possessions  held 
under  the  plaintiff's  deeds.  (3  East,  15.  4  DaUasy  20.)  A 
new  trial  must,  therefore,  be  granted,  with  costs  to  abide 
the  event. 

New  trial  granted. 


Rice  against'l? ey:t. 

iN  ERROR,  on  certiorari  to  a  justice's  Court.  to'rec^vef  *t22 

The  defendant  in  error  brought  an  action  in  the  Court  below  amount  of  a  pro- 

against  the  plaintiff  in  error,  and  declared  against  him  in  an  ac-  jJihTcredb^^the 

tion  for  money  had  and  received,  on  a  certain  promissory  note  pfalnUff  to^ihe 

given  by  David  Franklin  to  the  plaintiff  below,  and  upon  which  ^'^n***^"*;  . »» 

®i       t    i.*'     I  II        11  -11  1     1         11      •         pursuance  of  an 

the  defendant  below  had  received  the  money  ;  and  also  alleging  agreement  be-  ' 
that  the  note  was  obtained  from  him,  the  plaintiff  below,  by  I]J.®®"  *^™'.?^ 

,,  .  ii-i«i        rni       ^nicn  note  tnc 

management,  when  he  was  msane  and  of  unsound  mmd.  The  defendant  had 
defendant  pleaded  the  general  issue,  and  that  there  was  another  J^nj"^^  J^^, 
suit  p(  nding  before  the  same  justice,  between  the  same  parties,  tiff*  may  show 
for  tli  •  same  cause ;  and  also,  that  the  note  was  received  by  the  }hJ\i^  JfJiJ^k! 
defendant  below  in  pledge,  on  an  agreement  to  exchange  farms,  in;  the  a-^ree- 
to  be  forfeited  unless  the  agreement  was  fulfilled,  and  that  the  jfyj^n  ""^  ^ 
plaintiff  below  failed  in  performing  his  agreement.     On  the  trial,  note,  insane  and 

incapable  of 
contracting. 
An  agreement  for  the  exchange  of  lands  is  within  the  itatote  of  frauds,  and  most  be  in  writing }  and  mere- 
fore,  wnere.  on  a  parol  agreement  for  such  exchange,  the  plaintiff  delivered  to  the  defendant  the  promissory 
note  of  a  third  person,  as  a  pledee,  to  be  forfciteain  case  of  the  pluntiff 's  noncompliance  with  the  agree- 
ment,  and  the  defendant  received  payment  of  the  note,  the  plaintiff  may  recover  the  amount  from  the  de« 
fcndant,  the  delivery  of  the  note  being  without  consideration,  (a) 

(a)  Qrtea  v.  Grtettf  9  Cow.  Rep.  46.    Burlittgance  v.  Buriingance,  7  Ibid.  9S. 
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NEW-YORK,  evidence  waa  given  of  the  incapacity  of  the  plaintiff  below  to 

Oct  1818.  ^  contfBct,  at  the  time  the  bargain  was  alleged  to  have  been  made. 

The  defendant  below  proved  the  pendency  of  another  suit  be- 

vr"       tween  the  same  parties,  on  another  note  given  by  one  Parish  to 

FiiHBR.      |[|Q  plaintiff  below,  and  which  had  been  pledged  in  the  *8ame 

[  *  504  ]       nianner.     The  jury  found  a  verdict  for  the  i&ntiff  below,  on 

.  which  judgment  was  rendered. 

Per  Ctariam.  The  judgment  must  be  alffirmed.  Admittiiig 
the  pendency  of  another  suit  bv  the  same  plaintiff  against  the 
same  defendant  to  have  been  duly  proved,  it  formed  no  objection 
to  this  action ;  it  was  for  a  distinct  matter,  and  the  plaintiff  had 
a  right  to  bring  separate  suits.  Nor  was  there  any  legal  ob- 
jection to  the  plaintiff's  showing  that  this  note  was  obtained 
from  him  at  a  time  when  he  was  incapable  of  making  any  con- 
tract ;  and  the  jury  have  considered  that  fact  as  made  out  by 
proof.  But  there  is  another  ground  on  which  the  plaintiff  had 
good  right  to  recover  the  money  received  by  the  defendant  on 
that  note.  It  was  received  by  the  defendant  without  consid- 
eration ;  the  contract  for  the  exchange  of  farms  was  void  by  the 
statute  of  frauds,  being  by  parol  only.  The  judgment  must, 
accordingly,  be  affirmed. 

Judgment  affirmed. 


MvER  against  Fisher. 

.  'Wnew  a  IN  ERROR,  on  certiorari  to  a  justice's  Court. 
tic^s'^MmTii  After  issue  joined  in  this  cause,  it  was  adjourned  to  a  future 
^ouraed  lo  a  Jay,  at  two  o'clock  in  the  afternoon,  at  which  time  the  parties 
certsL  ^^'hoM,  appeared,  and  the  justice  having  indispensable  business  which 
wben  the  pwr-  prevented  his  attending  at  the  time  appointed,  the  defendant 
the  jus?ce',  for  below,  who  is  the  plaintiff  in  error,  assented  to  a  delay.  When 
bis  own  c^  fhc  justice  had  got  through  his  business,  between  four  and  five 
wlui^hrconsent  o'clock,  he  saw  the  defendant  in  the  street,  and  sent  word  to 
of  the  defend-  him  and  to  his  attoniey,  who  was  at  a  short  distance  off,  that 
biaS,  fl^d^when  he  was  ready  to  proceed ;  but  neither  of  them  appeared,  and 
?  "ihT***^  *^  ^^^  justice  proceeded  to  try  the  cause,  and  gave  judgment  for 
Jfonni  t^^'  the  plaintiff  below. 

fendant  that  be 

bring  it  on,  who  P^r  Curiam,  The  judgment  must  be  affirmed.  The  con- 
[  *  505  ]  sent  '"'of  the  defendant  below  to  the  delay,  takes  away  all  ground 
'*iiS*^1iirnsdf  ^^  eoroplaint.  It  is  evident  that  he  wilfully  absented  himself, 
the  delay  does  after  being  apprized  that  the  cause  would  be  called  on  to  trial, 
not  amount  to  a  'j^  delay  here  is  fully  and  satisfactorily  accounted  for ;  and  if 

discontinuance,  ^  ^  «'  ' 

and  a  judj^ent 

rendered  against  the  defendant,  on  an  txparU  trial,  is  not  erroneous,  (a) 

(a)  Baldwin  v.  Ccarter,  et  not.  supra,  i$St 
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the  defendant  has  sustained  any  injury,  it  has  been  occasioned  new-yobk, 
by  his  own  fault  or  folly,  and  does  not  come  within  the  prin-     ^^  ^**^* 
<Mple  which  has  govern^  any  of  the  cases,  in  which  it  has  been 
held  that  the  cause  was  out  of  Court,  in  consequence  of  the 
delay  of  the  trial. 

Judgment  affirmed. 


Abeel  and  Abeel  against  Radcuff. 

THIS  was  an  action  for  the  use  and  occupation  of  a  lot  of  .  Where  there 
ground,  dwelling-house,  and  premises,  situate  in  the  town  of  ^rtur*«mud 
Catskill^  in  the  county  of  Greene,  rent,  and  the 

At  the  trial,  it  was  proved  by  a  witness  on  the  part  of  the  ^^^aAer  the 
plaintiffs,  that  there  was  a  dwelling-house  and  bam  on  the  wirataonoftbe 
premises  in  question,  which  he  hired  of  the  defendant,  and  had  airniewlBgree^ 
occupied  them  for  two  years  and  upwards,  and  paid  the  rent  of  n»nt  as  to  the 
180  dollars,  exclusive  of  taxes,  of  which  150  dollars  were  paid  ji^jiesthat  £e 
in  cash,  and  the  residue  in  improvements  to  the  buildings.  |«Dant  holds, 
He  testified  that  this  was  a  high  rent,  though  the  premises  ^^  ^  the 
were  valuable  on  account  of  their  situation,  but  that  without  ^'^^ij?**- 
the  buildings,  the  annual  value  of  the  lot  would  not  be  more  reserved  in 'the 
than  12  dollars  and  25  cents.  The  premises  had  been  leased  lease  was  mere- 
by  the  plaintiffs  to  Van  Bergen,  by  deed  dated  the  Ist  AprUy  ir'foTSijSj 
1793,  for  the  term  of  ten  years,  at  the  annual  rent  of  14  exclusive  of  the 
dollars  and  25  cents.  It  was  admitted  on  the  part  of  the  plain-  the  lanSord^ 
tiffs,  that  they  had  served  the  defendant's  tenant  with  a  notice  *«  ^'p*'*^ 
to  quit.  For  the  other  facts  in  this  cause,  see  the  case  between  com^  ^tiued 
the  same  parties,  (13  Johns,  Rep.  297.)  the  statement  in  which,  *°*®  J**?*"^^ 
it  was  consented,  should  be  considered  as  part  of  the  case  in  tenam,  as^weii 
the  present  suit,  except  *so  far  as  it  relates  to  the  agreement  [  *  506  ] 
respecting  the  valuation  of  the  rent.  "  ^  *"^'di^ 

It  was  contended,  on  the  part  of  the  plaintiffs,  that  they  were  fe^t*ruie^wiii 
entitled  to  receive  a  rent,  as  well  for  the  lot  as  the  buildings  kf  ■^^p*??!^?*** 
thereouj  equal  to  the  sum  received  by  the  defendant  from  his  of^^"the  land 
under  tenant ;  and  it  was  admitted,  on  the  part  of  the  defendant,  ^^  buildings  b 
that  if  such  were  to  be  the  rule,  the  plaintiffs  were  entitled  to  d«na^."(a) 
recover  300  dollars,  being  the  two  years'  rent ;  but  the  defendant 
contended  that  he  was  liable  only  for  the  use  of  the  lot,  exclu- 
sive of  the  buildings ;  and  it  was  proved  that  the  lot  alone  was 
worth  from  10  to  12  dollars.    A  verdict  was  taken  for  the  plain- 
tiffs for  300  dollars,  which  was  to  be  modified  in  conformity  to 
the  rule  to  be  laid  down  by  the  Court,  as  to  the  amount  that  the 
plaintiffs  were  entitled  to  recover. 

/.  V,  D,  Scotty  for  the  plaintiffs.    The  Court  have  clearly 
decided  that  the  plaintiffs  are  entitled  to  this  action.     (»S^.  C. 

la)  EvtrUon  v.  Sawyer,  S  WendeWs  Rep.  507.    Bradley  v.  Covel,  4  Cow.  Rep.  548. 
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NEW-YORK,  13  Johns.  Rep.  297.)  The  only  question  here  is  as  to  the 
Oct  1818,  amount  of  rent  to  be  recovered.  By  the  Slst  section  of  the  act 
relative  to  rents,  (36  sess.  ch.  63.  1  N,  R.  L,  435 — 445.)  (a) 
where  the  demise  is  not  by  deed,  the  landlord  may  recover  a  satis- 
faction for  the  use  and  occupation.^  Here  the  lease  having  ex- 
pired, and  the  defendant  holding  afterwards  under  an  agreement 
for  a  lease,  which  was  void  for  uncertainty,  there  is  nothing  shown, 
but  the  mere  relation  of  landlord  and  tenant  between  the  parties. 
There  being,  then,  no  evidence  of  any  stipulated  rent,  the  plain- 
tiff is  entitled  to  recover  a  reasonable  compensation  for  the  use 
and  occupation. 

P.  Ruggles,  contra,  admitted  that  the  only  question  was,  how 
much  the  plaintiff  was  fairly  entitled  to  recover.  As  the  de- 
fendant loses  all  the  buildings  he  has  erected  on  the  premises,  in 
justice  and  equity,  he  ought  not  to  pay  more  than  the  value  of 
the  ground  rent.  Where  a  tenant  continues  in  possession,  after 
the  expiration  of  a  lease,  the  fair  understanding  is,  that  he  is  to 
pay  rent  according  to  the  lease.  (^Harding  v.  Crethom,  1  Esp. 
JV.  P.  Ckis.  570 

In  Hem  v.  Tomlin,  (PeaJce^s  JV.  P.  Cos.  192.)  where  the  de- 
[  *  507  ]  fondant  had  entered  into  possession  under  an  agreement  *to  pur- 
chase, and  an  assurance  that  the  plaintiff  had  a  long  term  of  ' 
years,  on  the  faith  of  which  he  incurred  considerable  expenses. 
Lord  Kenyan  ruled  that  an  action  for  use  and  occupation  would 
not  lie,  as  the  occupation  was  not  beneficial,  but  injurious,  there 
being  only  three  years  of  the  term  to  run*  In  Smith  v.  Stewart 
(6  Johns.  Rep.  46.)  where  a  person  entered  into  possession  of 
land,  under  a  contract  for  the  purchase,  which  he,  afterwards, 
refused  to  complete,  it  was  held,  that  an  action  of  assumpsit  for 
the  use  and  occupation  would  not  lie  against  him ;  and  that  the 
plaintiff's  remedy  was  by  an  action  of  ejectment  to  recover  the 
mesne  profits. 

Spencer,  J.  The  right  of  the  plaintiffs  to  recover,  as  for 
the  use  and  occupation  of  the  premises,  was  settled  by  the 
decision  of  this  Court  between  the  same  parties,  (13  Johns. 
Rep.  297.)  under  the  same  state  of  facts.  The  plaintiffs 
claim  the  real  annual  value  of  the  premises ;  the  defendant 
insists  that  they  are  entitled  to  recover  only  the  rent  stipulated 
in  the  original  lease  for  ten  years,  which  is  1 1  dollars  and  25 
cents,  or,  at  most,  the  annual  value  of  the  lot,  without  the 
buildings. 

The  principle  is,  undoubtedly,  a  sound  one,  that  where  a 
tenant  holds  over,  without  any  new  stipulation  between  the 
parties,  an  implication  arises  that  there  is  a  tacit  consent  on  both 
sides,  that  the  tenant  shall  hold,  from  year  to  year,  at  the  former 
or  first  rent. 

This  case,  however,  stands  on  different  ground;  and  the 

* 

(a)  lR.a.  748. 
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facts  disclosed  show  that  the  principle  contended  for  does  not  new-york, 
apply.  The  parties  have  agreed  to  the  facts  as  stated  in  o««-i8i8. 
the  case  in  13  Johns,  Rep. ;  and  it  will  be  seen,  by  reference  to 
those  facts,  that  the  rent  reserved  by  the  original  lease,  was 
exclusively  reserved  upon  the  lot,  without  regard  to  the  build- 
ings. Since  the  expiration  of  the  original  lease,  and  the  subse- 
quent events,  the  plaintiffs  have  a  legal  title  to  the  buildings,  as 
well  as  to  the  lot.  The  former  rent  accruing  from  the  lot 
alone,  cannot  be  the  criterion  in  ascertaining  the  value  of 
the  rent  of  the  house  and  lot ;  and  the  law  raises  no  implied 
agreement  in  such  a  case,  that  the  old  rent  shall  be  the  measuce 
of  damages.  To  test  the  soundness  of  the  rule  insisted  on  for 
the  defendant,  let  us  suppose  that  a  landlord  *lets  a  vacant  lot  [  *  508  ] 
for  a  year,  at  a  stipulated  price,  and,  during  the  term,  erects  a 
valuable  house  oh  the  lot,  with  the  assent  of  the  tenant; 
nothing  is  said  as  to  the  second  year,  but  the  tenant  enjoys  the 
lot  and  the  house ;  would  the  landlord's  right  to  rent  be  re- 
stricted to  the  amount  he  was  to  receive  during  the  first  year, 
for  the  lot  ?  We  think  it  would  not,  but  that  he  might  recover 
the  actual  value.  No  substantial  difference  is  perceived  between 
the  case  put  and  the  present  The  rent  agreed  upon  between 
the  parties  was  for  the  naked  lot ;  and  when,  by  operation  of 
law,  the  plaintiffs  have  acquired  a  title  to  the  house  also,  a  dif- 
ferent rule  must  be  established ;  for  a  new  state  of  things  has 
arisen  between  the  parties,  repelling  the  presumption  that  they 
intended  that  the  tenant  was  to  hold  at  the  old  rent.  I  am, 
therefore,  of  opinion,  that  the  plaintiffs  are  entitled  to  judgment 
for  three  hundred  dollars,  for  which  the  verdict  was  taken  by 
consent. 

Van  Ness,  J.,  and  Yates,  J.,  concurred. 

« 

Thompson,  Ch.  J.  It  is  a  settled  principle  that  the  action 
for  use  and  occupation  will  lie  only  where  there  is  an  express 
or  impUed  contract  under  which  the  possession  and  enjoyment 
of  the  land  has  been  held.  In  the  case  of  Smith  v.  Stewart^ 
(6  Johns.  Rep.  48.)  it  is  sud  by  this  Court,  that  the  relation  of 
landlord  and  tenant  must  exist,  founded  on  some  agreement 
creating  that  relation.  In  the  case  before  us,  this  relation 
originated  by  express  contract,  and  at  a  specified  rent;  and  the 
simple  question  arising  out  of  the  case  is,  where  such  a  tenant 
holds  over,  after  the  expiration  of  his  lease,  what  is  the  im- 
plied contract  as  to  the  amount  of  rent?  Upon  this  point, 
I  have  supposed  no  doubt  could  exist,  that,  in  the  absence 
of  any  express  agreement,  the  implication  of  law  would  be, 
that  each  party  assented  to  a  continuance  of  the  tenancy, 
at  the  same  rent.  If  this  is  the  general  principle,  I  see  nothins 
in  the  present  case  which  should  prevent  the  application  of 
that  principle. 

There  is,  certainly,  nothing  in  the  opinion  of  the  Court,  in  the 
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,^^22^^!!i^  which  can,  in  any  measure,  take  it  out  of  the  general  •rule.    So 

Batu       ^^^  ^  ^'^y  existing  equities  between  the  parties  ought  to  in- 

V.  fluence\he  decision,  that  case  is  decidedly  against  the  claim 

BuTBBiiLAirD.  jj^j^  gg^  yp  jjy  ^jj^  plaintiffe.    For  although  we  considered  the 

covenant  relative  to  the  renewal  of  the  lease  and  payment  for 
improvements  as  void,  for  uncertainty,  yet  it  is  expressly  said, 
that  the  object  of  the  parties  probably  was,  that  the  lessee  should 
have  a  new  lease,  for  such  a  term  as  would  reimburse,  or  indem- 
nify him,  for  his  expenses  in  the  erection  of  a  house  and  bam, 
in  case  the  plaintifn  did  not  elect  to  pay  for  them,  at  the  ex- 
piration of  the  former  lease.  The  plaintiffs  not  having  paid  for 
these  buildings,  nor  given  a  new  lease,  are  now  seeking  to  de- 
prive the  defendant  of  any  benefit  from  the  improvements  made, 
at  all  events,  under  a  belief  and  expectation  that  he  veas  to  re- 
ceive a  compensation  for  them.  This  must  strike  every  person 
as  being  highly  inequitable  and  unjust.  It  is  no  answer  to  say, 
that  the  plaintiffs  may  bring  an  ejectment,  and  recover  posses- 
sion of  the  land,  and  in  that  way  deprive  the  defendant  of  his 
improvements.  If  they  choose  in  that  way  to  put  an  end  to 
the  tenancy,  they,  may  probably  do  it.  But  if  they  elect  to 
consider  the  defendant  a  tenant,  and  bring  an  action  that  can 
only  be  supported  on  the  supposition  that  the  relation  of  land- 
lord and  tenant  still  exists,  the  defendant  is  entitled  to  the  fuU 
benefit  of  the  rule  so  explicitiy  laid  down  by  Lord  Kenvon,  in 
the  case  of  Dot  v.  Ben;  (5  Term  Rep.  471.)  that  where  a 
tenant  holds  over,  after  the  expiration  of  his  term,  without 
having  entered  into  any  new  contract,  he  holds  upon  Reformer 
terms.  I  am,  accordingly,  of  opinion,  that  the  amount  of  re- 
covery ought  to  be  regulated  by  the  rent  reserved  in  the  former, 
or  first  lease. 

Platt,  J.,  was  of  the  same  opinion. 

Sedper  Ckiriam, 

Judgment  for  the  plaintiffit,  for  three  hundred  dollars. 


[  •  510  ]  •Bates  against  Sutherland. 

WTiere^a  tura-      IN  ERROR,  ou  certiorari  to  a  justice's  Court, 
empu  fi^m  S^      The  defendant  in  error  brought  an  action  of  debt,  for  S25 
^ajrment      of  dollars,  against  the  plaintiff  in  error,  in  the  Court  below.    TTie 
goin^  iTmn^  action  was  for  the  recovery  of  penalties  from  the  defendant  be- 

Uimin^       from 

mill  with  grain  or  floor  fortboir  fiunflv  naa,  Ibt  eiennjiiuB  does  not  apply  M  a  "^nmgn  gdactfarauh  &• 

UiTDpike  gate  loaded  with  other  articles,  and  some  grain  or  flour. 
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low  for  taking  toll  of  the  plaintiff  below,  when  gomg  and  re-  NEW-yori; 

turning  from  mill,  at  gate  No.  4,  on  the  DtUchess  turnpike,  in  ^^^2lJ21/ 

April,  1817.    It  appeared  that  the  plaintiff  below,  with  two       B^^xi 

wagons,  passed  through  the  gate  with  grist,  on  his  way  to  mill ;  ^.^.J^ 

and  that  the  wagons  returned  with  shingles  and  grist  on 

them.    The  toll  was  not  paid  when  they  first  went  through 

the  gate,  but  it  was  afterwards  demanded  and  paid^  though 

it  dSi  not  appear  whether  it  was  paid  for  goiqg  to  mill  or 

not.    The  sum  paid  was  62  and  a  half  cents.    A  verdict 

and  judgment  were  rendered  for  the  plaintiff  below,  for  3  dolhxs 

and  25  cents* 

Ptr  Ckriam.  The  judgment  must  be  reversed.  The  evi- 
ieiDce  contained  in  the  return  does  not  prove  that  the  tx>ll- 
gatherer  claimed  or  demanded  toll  not  authorised  by  kw;  and 
it  is  difficult  to  discover  on  what  ground  the  plaintiff  bebw 
sought  to  charge  the  defendant.  The  sununons  appears  to  be 
for  a  penalty  of  25  dollars ;  but  it  is  not  stated,  either  in  the 
summons  or  declaration,  under  what  statute  the  claim  is  founded. 
No  such  penalty  is  given  in  the  act  establishing  th^  Dutdu$$ 
turnpike  company,  passed  April  5th,  1802.  There  is  a  penalty 
of  2  dollars,  given  against  the  toU-gatherer  who  shall  demand 
and  receive  more  toU  than  is  allowed  by  the  law.  The  verdict 
was  probably  founded  on  that  part  of  the  act,  and  on  the  con- 
sideration that  two  penalties  had  been  incurred;  yet  this 
could  not  make  the  verdict  4  dollars  and  25  cents.  If  the  ac* 
tion  is  for  the  recovery  of  a  penalty,  the  proof  should  show 
satis&ctorily  that  a  penalty  hali  been  incuired,  which  it  cer- 
tainly does  not  Uftder  the  act  incoq>oratiiq;  thk  company, 
persons  goinff  to,  and  returning  from,  mill  with  grain  or  flour, 
for  their  famUy  use,  are  exempted  *from  paying  tolL  But  it  is  [*511  ] 
very  evident  that  the  plaintiff,  when  retummg  from  the  mill  with 
shingles  in  his  wagon,  did  not  come  witiun  this  exevaption, 
although  he  might  also  have  had  grist  This  would  be  sanc- 
tioning a  fraud  upon  the  act,  and  would  be  contrary  to  what 
has  been  frequently  held  by  this  Court  to  be  the  true  constroo- 
tion  of  these  and  similar  exemptions  in  turnpike  acts.  (7  Johm. 
Rep,  185.  9/oAm.Aep.356.)  The  judgment  must,  accordixig- 
ly,  M  reversed. 

Judgment  revwrsad* 
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sahds  Sands  against  Gelston. 

y. 

CvK  T.  ATA  Yff 

Where  the  I^I^  was  an  actioii  of  assumpsit.  The  defendant  pleaded 
defendant  ad-  71071  assumpsit,  and  actio  71071  occrevit  infra  sex  a7i7ios.  The 
rroeived  ***  the  P^^^^ff  replied,  that  the  action  did  accrue  within  six  years, 
money,  which  The  cause  was  tried  before  Mr.  J.  SpcTiceVy  at  the  New-York  sit- 
oL,,  fiifd?  tings,  in  April,  1817. 

Dies  the  validity  •  The  plaintiff  was  formerl  J  collector  of  the  customs  of  the 
wch^aciuloiS-  P^*^  ^^  NeW'YorJcy  was  removed  in  July,  1801,  and  was  suc- 
ed^ent  is  not  ccedcd  by  the  defendant.  The  plaintiff  had,  previously  to  his 
newMwiise  so  ^^"^0^*^  ^o™  officc,  causcd  two  vesscls,  the  ship  Huro7i,  and  the 
as  to  take  the  schoouer  Two  Frie7ids,  to  be  seized  for  a  violation  of  the  regis- 
JuS^oV uLito!  try  act  of  the  United  States ;  and  after  the  plaintiff's  removal 
tions.  (a)  they  were  condemned,  and  the  amount  of  the  forfeitures  was 

de^^ant  says'  P*^^  ^^®^  *^  ^®  defendant.  The  plaintiff  claimed  one  third  of 
that  if  the  plain-  the  moicty  of  theso  forfeitures. 

^"in*iaw  w      ^^  ^®  ^™6  <>f  ^^  removal,  the  plaintiff  delivered  over  to  the 
equity,  he  will  defendant  a  number  of  bonds  which  had  been  taken  for  duties, 
bS5£^Ti?sS^  amounting  to  3,254,773  dollars  and  24  cents.     Of  these  bonds, 
mitittoarbitra-  3,113,101  doUars  and42cents  were  paid  to  the  defendant,  on  or 
iiSi'e^c!  dl  ^^^^  the  30th  of  Ju7ie,  1802,  at  which  time  an  act  of  Congress 
nies  that  he  has  allowing  the  coUector  a  salary,  instead  of  a  commission  of  one 
a?£iworequUy'  ^urth  per  ccut.,  formerly  received  on  moneys  collected  by  him, 
this    is      not  Went  iuto  Operation.      The  plaintiff,  in  July  and  SeptetiAer, 
[''^512]       1801,  paid  over  to  the  ^defendant  large  sums  in  cash,  being 
Sf  coS?  ou?Sf  money  received  by  him  for  duties,  amounting  to  52,168  dollars 
the  statute.       and  93  cents,  without  making  any  deduction  for  commissions. 
The  plaintiff  claimed,  in  this  action,  one  fourth  per  cent,  com- 
mission, on  the  amount  of  the  bonds  which  he  had  delivered  to 
the  defendant,  and  which  the  defendant  had  collected  prior  to 
the  30th  of  Ju7ie,  1802,  and  also  a  commission  of  one  Yourth  per 
cent,  on  the  money  paid  over  by  him  to  the  defendant. 

At  the  trial,  several  letters  between  the  parties  were  read. 
On  the  23d  of  March,  1816,  the  plaintiff  wrote  to  the  defendant 
respecting  his  claim  for  forfeitures,  proposing  a  reference ;  and 
the  defendant,  in  his  answer  of  the  29th  of  the  same  month,  re- 
fers to  a  compromise  that  had  been  made  between  the  executors 
of  Mr.  Osgoo^i  formerly  naval  officer,  and  Mr.  FergusoTi,  his 
successor,  and  Mr.  SchcTick,  formerly  surveyor,  and  Mr.  Haff, 
his  successor,  by  which  the  proceeds  of  condemnations  prior  to 
the  death  of  Mr.  Osgood,  and  the  remOval  of  Mr.  Scheruk,  were 
paid  to  Osgood*s  executors  and  Schenck,  and  the  proceeds  of 
subsequent  condemnations  were  paid  to  FergusoTi  and  Haff. 
The  defendant  then  adds,  "  If  the  compromise  above  stated  was 
to  be  taken  for  a  rule,  you  will  perceive  that  you  have  no  claim. 

• 

(a)  Vide  Demtyy.  Sunirt,  3  WendeW*  Rep.  135.  Purdy  v.  Austm,  Ibid,  187.  Bradley 
V.  PUld.S  Bid,  m.  dark  v.  Dutcher,  9  Cow.  Rep.  674.  Murray  v.  Coffer,  4  Coat. 
Rep.  617.    Bayar  v,  Wilcockt,  3  Cow.  Rep.  159. 

400 


OF  THE  STATE  OF  NEW- YORK.  512 

But  to  go  further,  as  you  ask  ray  opinion,  which  I  now  give  you,  NEW-YORK, 
and  corroborated  by  what  I  consider  good  authority.  Sir,  i'er-  ,^^2l!!!i^^ 
guson  and  Mr.  Hoff,  were  entitled  in  law  to  all  the  forfeitures       sakds 
they  have  given  up  by  compromise.    Under  these  circum-  v. 

stances,  I  must  decline  both  the  trouble  and  expense  of  a     ^"^^o"* 
reference." 

In  a  previous  letter,  of  May  30th,  1814,  the  plaintiff  wrote 
to  the  defendant  on  the  subject  of  his  claim  for  commissions ;  to 
which  the  defendant,  on  the  3d  of  Jime,  answered,  "  I  did  sup- 
pose that  in  the  frequent  conversations  upon  tlie  subject  you 
mention,  I  had  been  sufficiently  explicit.  I  never  had  but  one 
opinion,  which  is,  that  the  law  never  contemplated  or  intended 
a  payment  from  me  to  you.  I  am  yet  of  that  opinion.  If  I 
bad  thought  otherwise,  I  certainly  would  not  have  delayed  it  to 
the  present  time." 

Samuel  Stevens ^  a  witness  on  the  part  of  the  plaintiff,  testified 
that  in  1814  and  1815,  and,  perhaps,  in  the  beginning  of  1816, 
he  had,  at  the  request  of  the  plaintiif,  several  ^conversations  with  [  *  513  ] 
the  defendant,  in  relation  to  the  plaintiff's  claims,  which  the 
witness  offered  to  compromise,  or  submit  to  reference,  and  that 
in  these  conversations  the  defendant  admitted,  that  he  had  re- 
ceived the  commissions,  and  that  they  had  not  been  paid  over  to 
the  plaintiff,  and  also,  the  receipt  of  the  forfeitures :  that  the  de- 
fendant frequently  smd,  that  if  the  plaintiff  had  a  claim  in  law  or 
equity  for  the  forfeitures  or  commissions,  he  would  submit  it  to 
reference,  or  compromise  the  business ;  but  that,  in  his  opinion, 
the  plaintiff  had  no  claim,  in  law  or  equity,  for  either ;  and  that, 
if  he  had,  he,  the  defendant,  would  not  have  left  the  business  so 
long  unsettled:  that  the  plaintiff  had  frequently  written  and 
spoken  to  him  on  the  subject,  but  he  considered  that  he  Was  not 
entitled  to  tlie  forfeitures  or  the  commissions ;  and  the  defend- 
ant added,  that  if  the  witness  would  convince  him  that  the 
plaintiff  was  entitled,  in  law  or  equity,  to  the  forfeitures  or  com- 
missions, he  would  submit  it.  The  witness  furtlier  stated,  that 
in  one  of  their  conversations  the  defendant  said,  that  the  plaintiff 
had  been  troubling  him  a  lon^  time  on  the  subject  of  these 
claims,  or  used  words  to  that  eiiect.  The  witness  also  produced 
a  letter,  which  he  had  shown  the  defendant.  This  letter  was 
from  the  comptroller  of  the  treasury,  at  Washington^  to  the 
plaintiff.  On  presenting  this  letter  to  the  defendant,  the  wit- 
ness claimed  of  him  the  performance  of  what  the  witness  consid- 
ered a  conditional  agreement  to  submit  the  matter'  to  a  refer- 
ence ;  to  which  the  defendant  answered,  that  he  had  only  told  the 
witness,  that  he  would  submit  the  claim,  if  in  his,  the  defend- 
ant's, opinion,  the  plmn tiff  had  an  equitable  claim,  and  that  his 
opinion  was  not  altered  by  the  opinion  of  the  comptroller. 

A  verdict  was  taken  for  the  plaintiff,  for  the  sum  of  20,349 
dollars  and  50  cents,  subject  to  the  opinion  of  the  Court,  on 
the  questions,  whether  the  plaintiff  was  entitled  to  the  forfeitures 
and  commissions,  and   to  what  extent;  whether  there  had 
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NEW-YORK,  been  sufficient  evidence  to  take  the  case  out  of  the  statute 
Oct  1818.     q£  limitations ;  and  for  what  period  of  time  the  plaintiff  was 
entitled  to  recover  interest. 


*The  case  was  argued  by  Hoffman  and  Welb,  for  the  plain« 
tiff,  and  by  T.  A.  Emmet  and  Baldtvin,  for  the  defendant. 
I    ^14  J  As  the  cause  was  decided  solely  on  the  plea  of  the  statute 

of  limitations,  it  is  unnecessary  to  state  the  arguments  of  the 
counsel  on  the  other  points  in  the  cause,  which  involved  the 
merits  of  the  plaintiff's  claim. 

For  the  plaintiff,  it  Was  contended  that  there  had  been 
a  sufficient  acknowledgment,  on  the  part  of  the  defendant, 
to  take  the  case  out  of  the  statute  of  limitations.  If  the  jury, 
from  any  evidence  before  them,  could  infer  a  promise,  the 
statute  would  not  i^ply.  The  slightest  admission,  *or  acknowl- 
edgment, is  sufficient  for  the  purpose.  Originally,  there  could 
be  no  express  promise ;  but  the  law  raises  the  promise,  on  the 
fact  of  Uie  defendant  having  received  the  money.  It  is  not 
like  reviving  an  express  promise  by  a  new  promise.  In  none 
of  the  conversations  with  the  defendant  does  he  put  himself  on 
the  statute,  or  seek  its  protection ;  but  insists  on  his  legal  right 
to  retain  the  money.  Since  the  statute  of  limitations  was 
passed,  it  has  been  the  object  of  Courts  to  apply  it,  according 
to  its  great  and  beneficial  purposes ;  not  to  shelter  fraud,  or 
encourage  injustice.  After  the  lapse  of  six  years,  the  law 
presumes  the  debt  to  be  paid,  and  gives  that  presumption  to 
the  party  as  a  defence,  ^ut  the  Courts  have  considered  the 
slightest  acknowledgment  of  the  existence  of  the  debt  sufficient 
to  go  to  a  jury.  (2  Burr.  1099.)  Thus,  such  expressions  as, 
"  Prove  it,  and  I  will  pay  you ; "  (1  SaUc.  29.)  "  I  am  ready  to 
account,  but  nothing  is  due  to  you.'*  (Cowp.  548.)  have  been 
held  sufficient  to  tdee  the  case  out  of  the  statute.  So  here 
the  defendant  admitted  that  he  had  received  the  money,  but 
insisted,  that  he  was  legally  entitled  to  it.  It  is  saying  in  sub- 
stance, "It  is  true  I  have  got  the  money  which  you  claim; 
Srove  that  it  belongs  to  you,  and  I  will  pay  it."  In  Lloyd  v. 
laund,  (2  Term  Rep.  760.)  a  letter  written  by  the  defendant 
to  the  plaintiff^s  attorney,  who  had  brought  the  suit,  couched  in 
ambiguous  terms,  neither  admitting  nor  denying  the  debt,  was 
left  to  the  jury,  to  consider  whether  it  did  not  amount  to  an 
acknowledgment  of  the  debt,  so  as  to  take  it  out  of  the  statute. 
So,  in  Rucker  v.  Hannay,  (  4  Easfs  Rep.  60.  in  a  note,)  the 
[ •SIS  ]  •defendant,  in  an  affidavit, on  application  to  the  Court  for  leave 
to  plead  the  statute,  stated,  that  "since  the  bill  of  exchange 
(on  which  the  action  was  brought)  became  due,  (which  was 
more  than  six  years  before,)  no  demand  for  payment  had  been 
made  of  him,"  which  wbs  left  to  the  jury,  who  found  a  verdict 
for  the  plaintiff,  which  the  Court  refused  to  set  aside. 

The  doctrine  is  put  on  its  true  ground,  by  this  Court,  in 
Sluby  V.  Champlin,  (4  Johns.  Rep.  461.)  that  where  enough 
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is  shown  to  repel  the  legal  presumption  of  payment,  arising  NEW-Y<MtK, 
from  lapse  of  time,  it  takes  the  case  out  of  the  statute.  That  ^  ^^  ^• 
case,  also,  obviates  another  objection,  that  the  new  promise 
must  go  to  the  whole  demand.  In  Dean  v.  Pitts^  (10  Johns. 
B'Cp.  35.)  the  defendant  admitted  that  he  made  the  notes  on 
which  the  action  was  brought,  but  isaid.they  had  been  paid; 
that  he  had  sent  the  money  to  12.,  and  supposed  he  bad  paid 
the  plaintiff;  that  he  would  not  plead  the  statute  of  limitations, 
unless  the  money  had  been  paid ;  and  he  thought  he  could 
make  that  appear.  The  Court  held  this  to  be  a  sufficient  ac- 
knowledgment to  take  the  case  out  of  the  statute.  So,  in 
Mosher  V.  Hubbard,  (13  Johns,  Rep.  510.)  the  defendant,  on 
being  called  on  to  pay  an  order,  after  the  lapse  of  six  years,  said, 
that  he  did  not  recollect  that  he  had  paid  it,  but  would  examine 
his  papers;  he  would  write  to  the  witness  about  it;  but  did 
not.  The  Court  held  this  to  be  such  an  admission  as  would 
take  the  case  out  of  the  statute.  In  Danforth  v.  Culver ^  (11 
Johns.  Hep.  146.)  the  defendant,  on  being  called  upon,  directly 
put  himself  on  tne  statute  of  limitations,  as  his  defence ;  and  in 
Lawrence  v.  Hopkins,  (13  Johns.  Rep.  288.)  the  defendant 
denied  the  legality  of  the  demand,  and  said  it  was  an  unjust 
debt.  In  the  late  case  of  Johnson  v.  Beardslee,^  the  promise  of  t  Ante,  p.  4 
one  joint  debtor  to  pay  a  debt  barred  by  the  statute,  was  held 
sufficient  to  take  the  case  out  of  the  statute ;  and  the  principle 
was  applied  to  an  acknowledgment  by  two  of  the  several  de- 
fendants,  in  an  action  against  them,  as  heirs  and  devisees  of  a 
deceased  debtor,  and  which  was  held  sufficient  to  charge  all 
of  the'm. 

Again ;  there  is  a  distinction  between  an  express  and  implied 
contract,  which  is  recognized  in  the  case  of  Pease  v.  ^Howard.  [  •Sie  j 
(14  Johns.  Rep.  479.^  Whenever  all  the  facts  from  which  the 
law  raises  the  mipliea  promise  are  admitted  by  the  defendant, 
the  statute  does  not  apply.  This  is  a  case  in  which  the  phiintiff 
must  recover  on  the  implied  promise.  May  not  an  implied 
promise  be  revived  without  an  express  promise  to  pay  ?  In  Xtnf 
V.  Riddle,  (7  Crunch's  Rep.  168.)  where  a  writing,  signed  and 
sealed  by  the  defendant,  reciting  that  the  plaintiff  and  others  had 
become  his  sureties  for  a  debt  due  /.  F.,  and  having  become 
accountable,  had  paid  a  debt,  and  he,  the  defendant,  being  de- 
sirous to  secure  them,  &c.,  assi^ed  to  71  V.,  one  of  the 
sureties,  certain  bonds,  &c.  This  recital  was  held  to  take  the 
case  out  of  the  statute.     (2  Saund.  64.  a.  note.) 

For  the  defendant,  it  was  argued,  that  nothing  had  been  said 
or  dcme  by  the  defendant  amounting  to  such  an  acknowledgment 
or  promise  as  would  take  the  case  out  of  the  statute  of  lim- 
itation. The  plaintiff  is  not  entitled  to  the  favor  shown  by  the 
law  to  a  vigilant  creditor.  From  1801  to  1813,  he  was  perfectly 
silent ;  he  slumbered  on  his  rights,  and  even  in  his  slumbers  did 
not  dream  of  any  claim.     He  again  slumbered,  until  he  heard, 
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NEW-YORK,  in  1816,  that  the  Supreme  Court  of  the  United  States  had  de- 
Ckt.  1818.     cided,  that  the  representatives  of  a  deceased  collector  were 

"""^^^^^Jj^^^  entitled  to  a  share  of  the  forfeitures  incurred  in  his  lifetime. 
V.  (Jones  V.  Sliorey  1  Wheat.  Rep.  462.) 

GxLSTOM.  ^  distinction  has  been  raised  between  an  express  and  implied 
promise,  as  to  the  operation  of  the  statute.  This  distinction 
seems  to  have  been  first  suggested  in  Clarke  v.  Bradshaw,  (3 
Esp.  N.  P.  Hep.  155.)  but  is  not  supported  by  any  adjudged 
case.  Wiiere  the  law  raises  an  implied  promise,  it  stands  pari 
ratione  with  an  express  contract.  The  statute  is  to  be  applied  in 
the  same  manner,  whether  the  assumpsit  be  express  or  implied. 
Why  is  an  action  of  assumpsit  within  the  statute  ?  Because  it  is 
an  action  on  the  case.  Then  it  must  be  tested  as  if  it  were  an 
action  on  the  case.  By  the  argument  of  the  plaintiff's  counsel, 
facts,  or  the  acknowledgment  of  facts,  must  be  proved,  and  then 
the  law  raises  the  imphed  promise  from  the  facts ;  but  if  there 
must  be  an  acknowledgment  of  facts  for  the  purpose  of  raising 

[  *  517  ]  *the  implied  promise,  there  can  be  no  occasion  to  resort  to  a 
proof  of  facts.  It  is  by  proof  that  the  facts  are  to  be  established, 
and  from  the  silence  of  the  defendant,  his  admission  is  to  be  in- 
ferred. This  would  be  a  perversion  of  the  statute.  The  pohcy 
of  the  statute  is  to  repress  and  put  an  end  to  stale  demands ; 
not  because  the  debt  is  supposed  to  be  paid.  The  scale  of 
limitations  for  different  actions  is  graduated  altogether  on  prin- 
ciples of  public  policy.  The  Courts  have  gone  unwarrantable 
lengths  to  take  cases  out  of  the  operation  of  the  statute,  and 
seem  now  disposed  to  tread  back  their  steps,  and  to  look  at  the 
real  object,  the  sound  and  beneficial  policy  of  the  statute.  The 
true  doctrine  is  now  understood  to  be,  that  there  jmust  be  an 
actual  or  express  promise,  or  a  clear  acknowledgment  of  the 
debt  being  due,  from  which  a  promise  to  pay  is  implied,  not 
from  the  original  contract  which  is  extinguished,  and  barred  by 
the  statute.  Thus,  in  Clementson  v.  Williams,  (8  CrancKs 
Rep.  72.^  where  the  proof  was,  that  an  account  stated  was 
presentea  to  one  of  two  partners,  who  said  it  was  due,  but 
supposed  it  had  been  paid  by  his  partner,  but  that  he  had  not 
paid  it  himself,  Ch.  J.  Marshall  held,  that  the  acknowledgment 
went  only  to  the  original  justice  of  the  account,  and  was  not 
sufficient  proof  that  the  debt  still  remained  due,  so  as  to  take 
the  case  out  of  the  statute :  that  to  have  that  effect,  the  ac- 
knowledgment must  go  to  the  fact,  that  the  debt  is  still  due. 
Sergeant  Williams,  (2  Scnind.  Rep.  64.  o.  note.)  after  stating 
that  it  w^  formerly  held,  that  a  promise  to  pay  the  debt  was 
alone  sufficient  to  take  it  out  of  the  statute,  (2  Vent.  152. 
6  Mod.  309,  310.  Carth.  471.  2  Show.  126.)  but  that  now  the 
distinction  between  a  promise  to  pay  and  a  bare  acknowledgment 
was  no  longer  regarded,  the  latter  being  deemed  sufficient  to 
take  the  case  out  of  the  statute,  expresses  his  regret  at  the 
doctrine  which  had  crept  into  the  Courts ;  and  he  adds,  that 
*^  it  might  have  been  as  well,  if  the  letter  of  the  statute  had 
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hecii  strictly  adhered  to :  it  is  an  extremely  beneficial  one,  on  new-york, 
wliich,  it  has  been  observed,  the  security  of  all  men  depend,  and  ^^3^ 
is,  therefore,  to  be  favored;  (2  Salk*  421,422.)  and  though  it  '^^•^'"^^ 
will,  now  and  then,  prevent  a  man  from  recovering  an  honest 
debt,  yet  it  is  his  own  fault  that  he  has  postponed  his  action  so 
long;  ^beside  which,  the  permitting  of  evidence  of  promises  [  ^  518  J 
and  acknowledgments  within  the  si^  years,  seems  to  be  a  dan- 
gerous inlet  to  perjury."  The  case  of  Lawrence  v.  Hopkins, 
(13  JoIiM,  Rep.  288.)  where  there  was  an  offer  to  compromise, 
whicli  was  rejected,  the  defendant  declaring  that  the  debt  was 
unjust,  is  a  strong  case  to  show  that  the  Court  requires  an 
ad(nission  of  the  debt  being  due  to  take  the  case  out  of  the 
statute.  This  case,  and  that  of  Jones  v.  Shore,  if  their  prin- 
ciples are  adhered  to,  must  put  a  stop  to  any  further  attempts 
to  fritter  away  the  statute. 

SfCNCKR,  J.,  delivered  the  opinion  of  the  Court.  Being  of 
the  opinion  that  the  plaintifi*  has  failed  in  maintaining  the  issue, 
that  the  defendant  has  assumed  and  promised  to  pay  any  part 
of  the  demand  within  six  years,  it  is  unnecessary  to  consider 
whether  the  plaintilf  once  had  a  legal  demand  or  not.  To  take 
this  case  out  of  the  statute,  the  plaintiff  relies  on  the  defendant's 
letters,  written  in  answer  to  letters  from  him,  and  on  the  admis- 
sions made  to  Mr.  Stevens.  The  defendant  admits  the  receipt 
of  the  collector's  portion  of  the  forfeitures  arising  from  the  con- 
demnation and  sale  of  the  Two  Friends  and  the  Huron,  vessels 
seized  and  libelled  before  the  plaintiff  was  superseded  in  his 
office.  The  proof  is  very  satisfactory,  that  the  defendant  re- 
ceived the  commissions  on  bonds  taken  by  the  plaintiff  whilst 
in  ofHce ;  but  the  defendant  constantly  asserted  a  right  to  retain 
what  he  had  received,  on  his  construction  of  the  law.  Stevens's 
evidence  proves  the  defendant's  admission  of  the  receipt  of  the 
moneys  claimed,  and  that  the  same  had  not  been  paid  over  to 
the  plaintiff;  and  that  the  defendant  said,  that  if  the  plaintifis 
had  a  claim,  in  law  or  equity,  for  the  forfeitures,  or  commissions, 
he  would  submit  it  to  a  reference,  or  he  would  compromise  the 
business  ;  and.  that,  in  his  opinion,  the  plaintiff  had  no  claim,  in 
law  or  equity,  for  the  commissions  or  forfeitures ;  and  that  if  he 
had,  he,  the  defendant,  would  not  have  left  the  business  so  long 
unsettled.  That  the  plaintiff  had  frequently  written  and 
spoken  to  him  on  the  subject,  but  he  considered  that  he  was 
not  entitled  to  the  forfeiture,  or  the  commissions;  but  if  the 
witness  would  convince  him,  that  the  plaintiff  was  entitled,  in 
law  or  equity,  *to  the  forfeitures  or  commissions,  he  would  [  *  519  J 
submit  it. 

This  is  the  substance  and  amount  of  the  confessions  relied 
on  to  take  the  case  out  of  the  operation  of  the  statute  of  limita- 
tions. Courts  of  law  seem  to  have  been  convinced,  that  the 
destruction  which  has,  sometimes,  been  adopted,  to  get  rid 
of  the  operation  of  the  statute,  has  been  carried  too  far ;  and 
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NEW-YORK,  hence,  a  disposition  has  been  evinced  to  put  a  reasonable 
Oet  1818.     interpretation  upon  the  language  of  the  party ;  an  interpre- 

^*^^^^^^^  tation  that  shall  be  consonant  to  the  meaning  and  intention  of 
▼.  the  speaker. 

Gblstor.  »pjjg  statute  of  limitations  is  the  law  of  the  land,  and,  as  has 
been  frequently  observed,  was  intended  as  a  shield  against  stale 
and  dormant  demands,  under  the  benign  supposition,  that  the 
party  may  have  lost  the  evidence  necessary  to  his  defence,  by 
the  lapse  of  time.  I  never  could  see  the  difference  as  regards 
the  revival  of  a  debt,  between  one  barred  by  the  statute  of  lim- 
itations, and  one  from  which  the  debtor  had  been  discharged 
under  the  bankrupt  or  insolvent  laws.  The  remedy  is  equally 
gone  in  both  cases.  I'he  statute  of  Umitations  requires  all  ac- 
tions on  contract  to  be  commenced  within  six  years  next  after 
the  cause  of  such  action  accrued,  and  not  after.  The  remedy 
being  suspended  after  six  years,  there  yet  exists  a  moral  duty, 
on  the  part  of  the  debtor,  to  pay  the  debt ;  and,  accordingly,  a 
promise  to  pay  a  debt  not  extinguished,  but  as  to  which  the 
remedy  is  lost,  is  a  valid  promise,  and  may  be  enforced  on  the 
ground  of  the  pre-existing  moral  duty.  There  is,  then,  no  sub- 
stantial difference  between  a  debt  barred  by  the  statute  of  lim- 
itations, and  a  debt  from  the  payment  of  which  the  debtor  is  ex- 
onerated by  a  discharge  under  a  bankrupt  or  insolvent  act. 
Both  of  them  rest  on  the  same  principle  with  a  debt  contracted 
by  an  infant  not  for  necessaries;  yet  it  is  singular,  that  in 
neither  of  the  latter  cases  will  the  bare  acknowledgment,  that  the 
debt  once  existed,  and  has  not  been  paid,  support  an  action ;  an 
express  promise  to  pay  being  necessary. 

I  mention  this  merely  to  show,  that  in  the  single  case  of  a 
debt  barred  by  the  statute  of  limitations.  Courts  of  law  have 
given  a  construction  which  would  apply,  with  equal  propriety, 

[  •  520  ]  to  the  other  cases,  and  yet  have  restricted  the  *rule  to  the  one 
case,  as  though  the  statute  of  limitations  was  an  odious  statute, 
and  to  be  gotten  rid  of  by  construction. 

I  am  bound  by  authority  to  consider  the  acknowledgment 
of  the  existence  of  a  debt  within  six  years  before  the  suit  was 
brought,  as  evidence  of  a  promise  to  pay  tlie  debt.  But  I  in- 
sist,- that  if,  at  the  time  of  the  acknowledgment  of  the  existence 
of  the  debt,  such  acknowledgment  is  qualified  in  a  way  to  repel 
the  presumption  of  a  promise  to  pay,  then  it  will  not  be  evi- 
dence of  a  promise  sufficient  to  revive  the  debt,  and  take  it  out 
of  the  statute.  In  consonance  with  this  distinction,  I  take  it, 
Ae  cases  of  Danforth  v.  Culver,  (1 1  Johns,  Hep.  146.)  and 
Lawrence  v.  Hogkim,  (13  Johns.  Rep.  288.)  were  decided  in 
this  Court.  In  the  first  case,  we  held,  that  although  the  de- 
fendant acknowledged  the  execution  of  the  notes,  but  insisting 
that  they  were  outlawed,  and  that  he  meant  to  avail  himself  of 
the  statute,  no  new  promise  could  be  inferred  without  violating 
the  truth  of  the  case.  In  the  other  case,  the  defendant  was 
sued  as  one  of  the  makers  of  a  joint  and  several  promissory 
406 


OF  THE  STATE  OP  NEW- YORK-  520 

■ 

note,  the  statute  of  lirnitations  was  pleaded,  and  it  appeared  ifi  N£W-)0RK, 
evidence,  that  the  defendant  stated  he  had  lately  been  sued  op     ^*'  ^®^®" 
a  contr'jct  made  with  If  kiting  y  (the  payer  of  the  note,)  and  that       sahds 
by  ths  terms  of  the  contract,  he  had  never  considered  himself  v. 

bolden  to  pay  any  thing,  and  that  his  counsel  advised  him  that  Q*"'">» 
the  contract  could  not  oe  enforced  at  law.  We  held  the  evi- 
dence insufficient  to  take  the  case  out  of  the  statute;  that 
there  was  neither  an  express  nor  an  implied  promise  to  pay 
the  debt ;  on  the  contrary,  that  the  cTefendant  uniformly  con- 
sidered the  demand  as  unjust  from  the  beginning,  and  that 
he  was  under  no  obligation  to  pay  it.  That  to  infer  a 
promise  to  pay,  in  direct  opposition  to  the  defendant's  denial 
of  the  justice  and  fairness  ot  the  debt,  would  be  trifling  with 
the  statute. 

We,  certainly,  did  not  mean  to  overrule  these  cases  in 
Mosher  v.  Hubbard,  (13  Johns.  Rev.  15 12.)  The  facts  in  that 
case  were  sufficient  to  be  submitted  to  a  jury,  and  for  them  to 
presume,  that  the  defendant  not  only  admitted  that  the  debt 
was  not  paid,  but  that  he  recognized  its  existence,  as  a  debt  due 
from  him  within  six  years.  In  the  c^se  of  Johnson  v.  Beardshef  ♦  ^^^  P-  *• 
and  others,  we  recognize  the  law  to  *be,  that  the  acknowledg-  [  *  521 J 
ment  of  a  debt  is  evidence  sufficient  for  a  jury  to  presume  a 
new  promise;  and  we  add,  that  we  did  not  intimate,  in  Danr 
forth  V.  Culver^  that  an  acknowledgment  of  the  debt  would  not 
have  been  sufficient,  unaccompanied  with  a  protestation  against 
paying  it. 

To  come  back  to  this  case  ;  the  whole  amount  of  the  defend- 
ant's admission  is  this,  that  the  plaintiff  had  never  received  what 
he  claimed  as  a  debt;  and  that,  if  the  defendant  believed  he 
had  a  claim  in  law,  or  equity,  he  would  submit  ttie  matter  to 
reference,  or  compromise  it;  but  that,  in  his  opinion,  the 
plaintiff  had  no  such  claim ;  and  that  he  was  hot  entitled  to 
i*  in  law  or  equity,  and,  therefore,  he  would  neither  submit,  nor 
compromise  it. 

It  would  be  doing  violence  to  this  admission,  to  say,  that  there 
is  evidence  from  which  a  promise  may  be  inferred,  to  pay  a  de- 
mand, the  justice  and  equity  of  which,  as  well  as  the  defendant's 
liability  to  pay  it,  is  utterly  denied. 

I  will  briefly  review  some  decisions,  which  appear  to  me  to 
place  this  question  in  a  very  clear  light.  I  am  not  called  upon 
to  reconcile  all  the  cases  upon  this  subject.  My  object  is,  as 
far  as  is  possible,  to  rescue  the  statute  from  constructions  which 
go  to  overthrow  it,  and  to  endeavor  to  place  this  subject  upon 
rational  grounds. 

In  the  case  of  Clementson  v.  Williams,  (8  Cranch,  72.)  Ch. 
J.  Marshall  says,  "  Decisions  on  the  statute  of  limitations  had 
gone  full  as  far  as  they  ought,  and  the  Court  was  not  inclined 
to  extend  them  in  this  case;  he  says,  ^Uhere  is  no  promise, 
conditioLol  or  unconditional,  but  a  simple  acknowledgment;" 
*'  the  statute,"  he  adds,  <-  was  not  enacted  to  protect  persom 
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NEW-YORK,  from  claims  fictitious  in  their  origin,  but  from  ancient  clain«tf, 

Oct.  1818.      whether  well  or  ill  founded,  which  may  have  been  discharged, 

Sahds        ^^^  ^^  evidence  of  discharge  may  be   lost;  it  is  not  then 

V.  sufficient  to  take   the  case   out  of  the  act,   that   the  claim 

GiLSTov.     ghould   be  proved,  or  acknowledged  to  have  been  originally 

just;   the  acknowledgment  must  go  to  the  fact  that  it    is 

still  due." 

In  Brown  v.  CampbeU,  (1  Sergeant  and  Rawle^  179.)  Ch.  J. 
Tilghman  says,  "  But  I  can  never  agree  that  a  letter  which  de- 
nies that  the  defendant  ever  was  liable  to  the  plaintiflTs  demand, 
f  *  522  ]      will  avoid  the  act  of  limitations,  merely  because  *it  is  not  denied 
that  payment  has  not  been  made."     In  Rowcroft  v.  Lomas^ 

S:  Maule  and  Selwyriy  457.)  the  action  was  for  money  lent,  and 
e  statute  was  pleaded ;  the  plaintiff  gave  in  evidence  the  de- 
fendant's accountable  receipt,  for  80  pounds,  to  account  for  on 
demand,  and  proved,  that  in  1314  the  receipt  was  shown  to  the 
defendant,  and  he  was  asked  if  he  knew  any  thing  of  it ;  he  said 
he  knew  all  about  it ;  that  it  was  not  wortli  a  penny,  and  he 
would  never  pay  it.  He  admitted  his  signature,  and  that  he 
never  had  paid  it,  and  said  he  never  would,  and  added,  besides, 
it  is  out  of  date,  and  no  law  should  make  him  pay  it.  Lord 
Ellenborough  held,  that  the  effect  of  the  receipt  was  destroyed 
by  the  lapse  of  six  years ;  and  something  more  must  be  proved 
than  the  bare  acknowledgment  by  the  defendant  that  the 
thing  is  unsatisfied,  to  give  effect  to  that  which  is,  per  se, 
destroyed.  He  adds,  <'  The  cases,  indeed,  have  determined 
that  a  debt,  the  existence  of  which  is  extinct,  through  lapse 
of  time,  may  be  revived  by  an  acknowledgment  that  it  is 
unsatisfied ;-  but  there  must  first  be  some  acknowledgment  that 
it  ever  existed." 

It  is  not  correct  reasoning  to  contend,  that  if  the  defendant 
admits  that  the  demand  made  upon  him  has  never  been  satis- 
fied, that  therefore  he  has  revived  the  debt,  and  waived  the  pro- 
tection of  the  statute,  when,  in  the  same  breath,  he  insists,  that 
the  demand  is  illegal  and  inequitable.  Though,  indeed,  the 
defendant  may  admit,  that  what  the  plaintiff  claims  as  a  debt 
has  never  been  paid,  if  he  protests  against  his  liability,  it  would 
be  an  outrage  on  common  sense  to  infer  a  promise  to  pay,  in 
the  face  of  his  denial  of  his  liability  to  pay.  On  these  princi- 
ples I  rest  my  opinion,  that  the  defendant  is  entitled  to  judg- 
ment ;  and  such  is  the  opinion  of  the  Court. 

•  Judgment  for  the  defendant,  (a) 

(a)  In  an  action  agaii^«t  the  drawer  of  a  foreign  bill  of  exchan^,  the  evidence 
to  take  the  case  out  of  tlie  statute  was,  that  the  defendant  said,  «  If  you  had  pre- 
sented the  protest  the  same  as  the  rest,  it  would  have  boon  paid ;  I  had  tneir 
funds  in  the  acceptor's  hands."  Lord  Eilenborough  was  of  opinion,  that  as  this 
was  a  qualified  aainission,  in  which  the  defendant  n^sisU^d  piytnont,  on  an  objec- 
tion which  would  have  exempted  him  from  payment,  tlir;  Livv  would  not,  under 
the  circumstances,  imply  a  new  promise.  (De  La  Torre  v.  Barclay  and  SaUtddf 
Starkie,  JV.  P,  Rep.  7.) 
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»  NEW-YORK, 

Oct,  1318. 

*Saltus   and  others  against  The  United  Insurance  ^""sIltuT^ 

Company.  ai„,  tV     ,. 

The  UffiTZD 
Ins.  Co. 

THIS  was  an  action  of  assumpsit  upon  a  policy  of  insurance.  Where  a  vef- 
dated  the  8th  of  May,  1812,  underwritten  by  the  defendants,  on  JSuSi^*o?"uJi 
account  of  the  plaintiffs,  on  the  cargo  of  the  American  brig  voyage  insured, 
Sj/ren,  Cobb,  master,  from  the  vicinity  of  Saht/i/  Hook,  to  her  a?which ^JSe'h 
port  of  discharge  in  Sweden  or  Russia,  with  liberty  to  call  and  permitted  by  the 
wait  at  Gothenburgh  for  orders.  In  case  of  capture  or  deteii-  J^d whilst  ihcrel 
tion,  the  insured  stipulate  not  to  abandon  in  less  than  six  months  ^  pi^^e  u 
after  advice  thereof  at  the  office  of  the  defendants,  or  until  after  by  *Uie  ^cru^^ 
condemnation;  and  the  defendants  assumed  the  risks  usually  of  the  enemy  of 
enumerated  in  the  printed  policies  used  by  the  insurance  com-  wbich^she^b^ 
panics  in  the  city  of  Neiv-  York,  The  cause  was  tried  before  long^i  so  Uiat  if 
•  Mr,  J.  Yates,  at  the  New-York  sittings,  in  November,  1816.         [^esca^'^lhi 

The  cargo  of  the  brig  Syren  was  taken  on  board  at  the  Span--  would  mevita- 
ish  Main,  from  whence  she  proceeded  towards  New-York,  and  thwisar«irS»i{ 
having  arrived  off  Sandy  Ihok,  was  there  detained,  by  the  di-  of  princes,  or  of 
rection  of  the  plaintiffs,  to  avoid  the  operation  of  the  embargo  JSin  %e  rSS 
then  existing,  for  some  days,  after  which  she  commenced  the  enumerated  in 
voyage  insured,  and  on  the  14th  of  JuJy,  1812,  arrived  in  fVingo  |he  insujwi'inay 
Sound,  near  Gothenburgh,  She  remained  at  anchor  in  Wiugo  ^^^  up  the 
Sound  until  the  24th  of  July,  on  which  day  the  master  received  bandfn'  for  *a 
intelligence  of  the  late  war  between  this  country  and  Great  *?'**. ^°?'»  "J" 
Britain.  To  avoid  British  capture,  the  master  took  a  pilot  on  no°d§ect  appiu 
board,  and  immediately  proceeded  for  the  town  of  Gothenburgh,  c»|ion  «>f  wj- 
as  a  place  of  safety,  where  he  arrived  on  the  26th  of  July ;  the  subiwff  and 
vessel  having  in  the  mean  time  struck  on  a  rock,  her  careo  was  «"«»  abnndon- 

•  1      .^i  .        T  r^L*  'J      X  •       mcnl  IS  not  ha- 

necessarily  taken  out.  In  consequence  of  this  accident,  repairs  bie  to  the  ob- 
were  required,  and  the  vessel  was  again  ready  for  sea,  and  her  j«^tjon  that  it  is 
cargo  reloaded,  in  September;  but  it  was  impossible  for  her  to  wt.%)^^ 
pursue  her  voyage  to  St.  Petersburgh,  without  the  certainty  of  i^»  ■^«'  ^ 
capture.  The  Baltic  was  thronged  with  British  cruisers :  sev-  of"Se"voya^ 
eral  were  stationed  in  TVtngo  Sound,  one  or  more  of  which  were  i°*^®**»  *  T"' 
always  in  sight  from  Gothenburgh,  and  the  vessel  must  have  at-  iween*ihe"coun- 
tempted  to  pass  them,  to  get  to  *sea.  The  voyage,  in  conse-  (  •  524  ] 
quence,  was  abandoned  in  April,  1813,  the  vessel  sold,  and  the  try  to  which  the 

.        J  property       i)e~ 

cargo  stored.  fonp,     and    a 

On  the  30th  of  April,  1813,  the  plaintiffs  wrote  to  the  de-  fhr^ic°"iJnJt 
fendants,  informing  them  that  "  the  vessel,  with  the  cargo  on  vacated^  "and 
board,  was  at  Gothenburgh,  and  there  restrained  by  ships  of  the  fei"**? '^"i"^ 
enemy,  which  •continually  blockaded  the  port  of  Gothenburgh,  ansin^out'oftiit 
and   prevented  her  proceeding  on  the  voyage  insured ;  '*  and  *^^  of  war. 
also  offering  to  abandon.     On  the  24th  of  March,  1814,  the 
plaintiffs  abandoned  the  cargo  to  the  defendants,  and  claimed  for 
a  total  loss.     The  requisite  preliminary  proofs  were  exhibited. 

(a)  TiAe  King  y.  Dd.  ha.  Co.  6  Cranch,  71. 
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NEW-TORK,      A  verdict  was  taken  for  the  plaintiffs,  by  consent,  subject  to 
^^^[;J2^  the  opinion  of  the  Court  on  a  case,  which  either  party  was  at 
Saltus      liberty  to  turn  into  a  special  verdict,  or  bill  of  exceptions. 

Im?S)T"  ColdeUy  for  the  plaintiffs,  contended,  1.  That  the  impractica- 
bility of  pursuing  the  voyage,  in  this  case,  after  war  was  known, 
was  a  justifiable  cause  of  breaking  up  the  voyage,  and  of  aban- 
donment, on  that  ground,  for  a  total  loss.  It  was  true,  he  said, 
that  there  were  cases  in  which  it  had  been  decided,  that  the 
fear  of  capture  would  not  justify  an  abandonment ;  yet  it  was 
admitted,  in  those  cases,  that  if  there  was  such  a  physical  force 
present  as  rendered  the  capture  certain,  in  case  the  assured  at- 
tempted to  proceed  or  encounter  the  peril,  he  might  break  up 
the  voyage  and  abandon.  Thus  in  Schmidt  v.  The  United  Ins. 
Co.  (1  Johns,  Rev.  249.)  the  actual  blockade  of  the  port  of 
destination  was  held  to  be  a  sufficient  reason  for  breaking  up 
the  voyage.  Though  the  Court,  in  the  case  of  Craig  v.  The 
United  Lis.  Co.  (6  Johns.  Rep.  252.)  decided,  that  the  insured 
could  not  abandon  from  fear  of  capture,  or  quia  timet^  where 
the  danger  is  remote  or  contingent,  yet  they  recognize  the  prin- 
ciple that  where  there  is  a  moral  certainly  of  capture,  it  will 
justify  the  assured  in  breaking  up  the  voyage.  Kent,  Ch.  J.,  in 
delivering  the  opinion  of  the  Court  in  that  case,  in  which  all  the 
authorities  are  fully  examined,  says,  "  If  the  port  of  B.  had  been 
absolutely  interdicted,  so  that  the  prosecution  of  the  voyage  to 
a  conclusion  had  become  impracticable,  or  been  attended  with 
a  moral  certainty  of  seizure  and  loss,  I  should  have  deemed  it 
equivalent  to  actual  restraint,  to  the  existence  of  a  vis  major 
*  525  ]  breaking  up  the  voyage."  Now,  it  is  a  fact  in  the  present  *case, 
that  the  Syren  could  not  have  pursued  her  voyage  to  St.  Peters- 
burgh,  without  the  certainty  of  capture. 

2.  The  sale  of  the  vessel  at  6.,  and  leaving  the  cargo  in  the 
hands  of  the  agent  of  the  owners,  was  no  waiver  of  the  right  to 
abandon.  (1  Caines^s  Rep.  292.  6  Johns.  Rep.  310.  9  Johns. 
Rep.  1.) 

3.  Tne  reason  assigned  for  making  the  abandonment  was  the 
true  one :  the  restraint  of  the  enemy  by  a  continual  blockade 
of  the  port. 

4.  If  the  Court  should  be  of  opinion  that  the  plaintiffs  cannot 
recover  for  a  total  loss,  they  will  be  entitled  to  a  return  of  pre- 
mium, with  interest,  according  to  the  terms  of  the  policy,  the 
risk  having  ended  at  Gothenburgh. 

5.  Jones,  jun.y  and  Wells,  contra. .  This  is  the  first  attempt  to 
recover  on  a  po'jcy  of  insurance  for  total  loss,  on  the  grounrf 
that  the  intervention  of  war,  and  the  consequent  probability  of 
capture,  is  a  sufficient  cause  of  abandonment,  without  any  at 
tempt  on  the  part  of  tiic  insured  to  proceed  on  the  voyage.  Nr 
doubt,  the  war  greatly  increased  the  risk ;  but  that  is  one  of  the 
perils  insured  against.  Such  a  fact  may  justify  a  deviation  or 
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delay,  not  a  total  abandonment  of  the  voyage.    The  notice  of  new-york, 
abandonment  is  on  the  ground  of  a  blockade  of  the  port.     The  ^^Jl;^!!!^ 
msured,  in  making  his  abandonment,  must  assign  the  true  cause.      s^tTga 
He  cannot  avail  himself  of  any  other  cause,  or  of  any  subsequent  v, 

event     {Saydam  v.  Mar.  Ins.  Co.  1  Johns.  Rep.  181.     S.  C.   ^^.V^^"* 
2  Johns,  Rep.  138.)     If  the  plaintiffs  have  not  made  out  a  case 
to  entitle  them  to  recover  for  a  total  loss,  neither  have  they  shown 
sufficient  to  recover  for  a  partial  loss. 

But  we  insist  that  there  was  no  justifiable  cause  of  abandon* 
ment.  In  OHver  v.  The  Maryland  Ins.  Co.  ^7  CranMs  Rep. 
487.)  Marshall^  Cb.  J.,  in  delivering  the  opmion  of  the  Su- 
preme Court  of  the  United  States^  speaking  of  the  danger  that 
would  justify  delay,  says,  *'  It  must  not  be  a  mere  general  danger, 
indefinite  in  its  application  and  locality.  If  it  were  so,  in  time 
of  war,  any  delay,  however  long,  in  a  port,  would  become  ex- 
cusable ;  for  there  would  always  be  danger  of  capture  from  the 
enemy's  cruisers.  Nor  is  it  sufficient  that  the  danger  should  be 
extraordinary ;  for  then  %ny  considerable  increase  of  the  gen-  [  *  526  ] 
eral  risk  would  authorize  a  similar  delay.  The  danger,  there- 
fore, must  be  obvious  and  immediate,  in  reference  to  the  situa- 
tion of  the  ship  at  the  particular  time.  It  must  be  such  as  is 
then  directly  applied  to  the  interruption  of  the  voyage,  and  im- 
minent ;  not  such  as  is  merely  distant,  contingent^  and  indefinite.'* 
Instead  of  going  into  Gothcnburgh  as  soon  as  the  captain  heard 
of  the  war,  he  ought  to  have  proceeded  to  <S^  Petcrsburgh.  Is 
the  increase  of  the  risk,  by  the  intervention  of  war,  a  justifiable 
cause  of  abandonment  in  any  case*?  There  is  nothing  of  the 
kind  in  the  policy.  The  term  '  restraints  of  princes,'  does  not 
embrace  the  case.  It  applies  to  the  restraint  of  a  neutral.  A 
belligerent  does  not  restrain,  but  captures  his  enemy.  Blockades 
and  embargoes  laid  by  belligerents  on  neutrals,  are  restraints  by 
the  authority  of  the  law  of  nations.  The  neutral  has  no  right 
to  resist  such  a  restraint,  but  is  bound  to  submit  to  the- force* 
to  resist  would  be  an  unlawful  act,  and  subject  his  property  to 
confiscation.  Being  thus  lawfully  hindered  from  prosecuting 
his  voyage,  he  may  abandon  it,  and  call  on  the  insurers  for  his 
indemnity.  A  belligerent  owes  no  submission  to  the  force  ol 
his  enemy ;  but  it  is  his  right  and  his  duty  to  resist  or  evade  it,  to 
the  utmost  of  his  power.  If  an  enemy  happens  to  be  in  posses- 
sion of  the  port  of  destination,  or  blockades  it,  it  will  not  justify 
an  abandonment  of  the  voyage:  it  only  excuses  a  deviation 
This  principle  has  been  settled  in  the  E'tglish  Courts.  {Had' 
kinson  v.  Robinson,  3  Bos.  SfPulL  388.  392.  Lubbock  v.  RotO' 
croft,  5  Esp.  N,  P.  Rep.  50.)  The  assured  are  bound  to  go 
on,  because  they  may  resist  or  evade  a  hostile  force ;  but  as  it 
is  contrary  to  the  duty  of  a  neutral  to  resist  a  belligerent  re- 
straint, exercised  under  the  law  of  nations,  he  cannot,  therefore, 
be  asked  or  required  to  proceed.  The  principle  laid  down  in 
Lubbock  y.  Rowcroft,  has  since  been  frequently  recognized. 
JBlackenhagen  v.  London  Ass.   Co.,  Park,  6th  ed.  226.     1 
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JIEW.YORK,  Camp.  N.  P.  Rep.  450.  Foster  v.  Christie,  11  East,  5205.) 
Oct  1818.  jjj  Qfder  to  bring  a  loss  within  the  policy,  the  peril  insured 
against  must  act  directly,  and  not  collaterally,  on  the  thing  in- 
sured. In  the  case  of  Craig  v.  The  United  Ins.  Co.,  Kent,  Ch. 
J.,  alludes  to  the  cases  just  cited,  as  denying  the  *right  to  the 
assured  to  abandon  the  voyage,  if  an  enemif  creates  the  impedi- 
ment, and  reserves  his  opinion  on  that  point  when  the  case 
shall  arise.  (6  Johns.  Rep,  253.)  His  observations,  therefore, 
must  be  all  taken  in  reference  to  the  particular  case  before  him. 
The  cases  stated  by  Emerigon  (1  Emerig.  Trait,  des  Ass,  507. 
512.)  are  to  show  when  the  vessel  and  cargo  may  be  abandoned 
by  the  master  and  crew,  as  for  fear  of  being  taken  and  made 
slaves,  when  chased  by  pirates  or  corsairs,  and  there  is  no  chance 
of  escape  or  defence;  or  on  account  of  the  plague  on  board; 
or  where  the  vessel,  having  struck  a  rock,  the  lives  of  the  crew 
were  in  such  imminent  danger,  that  they  took  to  the  shore,  as 
the  only  means  of  safety.  The  danger,  to  be  equivalent  to  that 
t^  major,  which  will  justify  the  assured  in  abandoning  the  vessel, 
must  be  so  imminent  and  certain  as  to  render  escape  morally 
impossible.  The  principles  laid  down  in  Craig  v.  The  United 
Ins.  Co,,  are  decisive  on  this  question.  Here  was,  in  fact,  no 
actual  blockade  of  Gothenburgh.  It  is  true,  that  there  were 
one  or  more  British  ships  stationed  in  fVingo  Sound,  and  many 
were  cruising  in  the  Baltic;  but  although  the  risk  of  capture 
was  thereby  greatly  increased,  it  was  not  a  peril  direct,  immedi- 
ate, and  certain. 

Again;  the  voyage  was  actually  broken  up,  and  the  cargo 
deposited  with  the  agent  of  the  owners,  long  before  any  notice 
of  abandonment.  The  plaintiffs  were  too  late,  after  having 
sold  the  vessel  and  broken  up  the  voyage,  to  make  the  aban- 
donment: besides,  the  plaintiflTs  did  not  make  an  actual  aban- 
donment, until  a  year  after  the  notice  was  given.-  It  is  true,  'n 
case  of  a  justifiable  abandonment  duly  made,  the  master  and 
owners  are  agents  of  the  insurers ;  yet  if  they  do  acts  incon- 
sistent with  the  character  of  agents,  they  will  be  deemed  to 
have  elected  to  act  on  their  own  account-,  and  not  for  the 
insurers. 

Again;  this  is  an  insurance  on  the  cargo;  and  Swedish 
vessels  were  perfectly  free  to  enter  and  depart  from  Gothen- 
burgh; and  the  cargo  might  have  been  sent,  under  the  Swedish 
flag,  to  its  port  of  destination.  The  plaintiffs  have  rendered  no 
account  of  the  cargo ;  nor  have  they  shown  what  has  become 
of  it. 

[  •  528  j  •T.  A.  Emmet,  in  reply.     The  Syren,  when  the  declaration 

of  war  was  known,  was  in  a  peculiar  situation,  so  surrounded 
by  the  ships  of  the  enemy,  that  it  was  impracticable  for  her  to 
get  out  of  Gothenburgh,  without  the  certainty  of  capture.  It 
is  a  much  stronger  case  of  a  fear  of  capture,  equivalent  to  a 
vis  major,  than  that  of  Craig  v.  The  United  Ins.  Co.,  or  of 
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any  cited  from  Emeiigon,     Wingo  Sound  was  a  fixed  station  NEW-YORK, 
for  British  ships,  and  a  place  of  rendezvous  for  British  cruisers,  ^^^I;J^!i^^ 
during  the  whole  of  the  war.     Sir  James  Saumcwaz,  with  his      saltus 
fleet,  was  lying  there,  when  the  master  of  the  Si/ren  was  in-  v- 

formed  of  the  war,  and  he  had,  three  days  before,  applied  for  '^YhUco.^^ 
leave  to  sail,  under  the  protection  of  a  British  convoy,  to  avoid 
capture  by  Danish  privateers.  If  there  can  be  a  case  of  just 
fear  equivalent  to  that  violence  which  will  justify  an  aban- 
donment, this  is  such  a  one.  Was  it  reasonable,  in  a  com- 
mercial view, — and  policies  of  insurance  are  intended  to  protect 
merchants  in  their  reasonable  speculations, — to  keep  the  vessel 
and  cargo  at  Gothenburgh  until  the  end  of  the  war,  the  period 
of  which  it  was  impossible  to  calculate  ?  The  true  question  is, 
Did  the  master  or  owner  fairly  exercise  their  judgment,  under 
the  circumstances  in  which  the  property  was  placed?  Was 
not  his  conduct  reasonable  and  just?  Did  he  not  do  what 
every  discreet  and  prudent  man  would  have  done  in  the  same  * 
circumstances  ? 

There  is  no  material  variance  between  the  grounds  stated 
in  the  notice  of  abandonment,  and  those  on  which  it  was 
actually  made.  There  is  precisely  the  same  set  of  circum- 
stances: there  are  no  different  or  new  facts  stated  in  the 
abandonment. 

The  plaintifis,  or  their  master,  have  done  no  more  than  to 
land  and  warehouse  the  cargo.  If  the  abandonment  was 
justifiable,  it  i3  no  matter,  as  regards  this  action,  in  whose 
hands  the  cargo  was  placed. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court.  No 
objection  can  be  made  against  the  sufficiency  of  the  notice  and 
causei  of  abandonment.  A  true  statement  of  the  facts,  with 
respect  to  the  situation  of  the  vessel  at  Gothenburgh^  was  made, 
and  given  to  the  underwriters.  Whether  *it  was  to  be  deemed,  [  •  bi9  ] 
in  judgment  of  law,  a  restraint  or  a  blockade,  would  not  alter 
the  rights  of  the  assured  growing  out  of  such  a  state  of  facts. 
The  real  question,  therefore,  is, 'whether  such  a  state  of  things 
existed,  as  to  warrant  an  abandonment,  and  throw  the  loss  upon 
the  underwriters.  The  policy  is  in  the  usual  form,  and  is  very 
broad  and  comprehensive,  in  the  enumeration  of  the  perils 
insured  against.  It  would  seem  to  reach  almost  every  risk  to 
which  a  vessel  and  cargo  may  be  exposed,  in  the  course  of  a 
voyage.  The  loss,  in  this  case,  may,  I  think,  fairly  fall  within 
the  risk  of  restraint  of  princes^  or  of  men  of  war.  It  is  not 
necessary,  to  constitute  a  loss  by  this  peril,  that  actual  physical 
force  should  be  appUed  to  the  subject  insured.  The  case  of 
Schmidt  v.  United  Insurance  Company,  (1  Johm,  Rep,  249.)  was 
considered  a  loss  by  restraint  of  princes,  when,  in  fact,  there 
was  only  a  blockade  of  the  port  of  destination,  and  no  actual 
physical  force  was  exercised.  A  blockade  was  deemed  equiv- 
alent to  any  other  restraint  or  detention,  which  includes  every 
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NEW-YORK,  peril  arising  from  a  vis  major,  which  could  not  be  resisted.     It 

^^2^1;JJ!J^  equally  interrupts  and   destroys  the  voyage.    In  a  late  case 

Baltos       decided  in  the  Supreme  Court  of  the  United  States^  (Oliver  v. 

V.  Union  Insurance  Company ,  3  fVkeat.  Rep.  183.)  it  was  held,  that 

^^ill^cJ,^  a  vessel  within  a  port  blockaded  after  the  commencement  of  her 
voyage,  and  prevented  thereby  from  proceeding,  sustained  a  loss 
by  a  peril  within  that  clause  in  the.  policy  insuring  against  the 
arrests,  restraints  and  detainments  of  kings,  &c.,  and  the  in- 
surers were  made  responsible  for  the  loss.  Ch.  J.  Marshall 
said,  the  term  restraint,  in  the  policy,  does  not  imply  that  the 
restriction  or  confinement  must  be  imposed  by  those  who  are  in 
possession  of  the  thing  or  person  which  is  restricted  or  confined ; 
but  the  term  is  satisfied  by  a  restriction  created  by  the  appli- 
cation of  external  force ;  that  although  the  blockading  force  is 
not  in  possession  of  the  vessels  enclosed  in  the  harbor,  yet  it 
acts  upon  and  restrains  them.  It  is  a  vis  major  applied  directly 
and  eflfectuaJly  to  them,  which  prevents  them  from  coming  out 
of  port. 

This  cannot  be  considered  an  abandonment  quia  timet,  when 
the  danger  was  remote  and  contingent.     The  case  shows,  very 

f  *  530  ]  folly,  that  the  harbor  of  Goihenburgh  was  so  invested  *by  the 
British  squadron,  as  to  make  it  morally  certain  that  the  Syren 
would  have  been  captured  had  she  attempted  to  go  out.  A 
state  of  war  existing  between  us  and  Great  Britain,  there  could 
be  no  reasonable  grounds  even  to  hope  that  she  would  have 
been  permitted  to  pass  the  squadron ;  and  an  attempt  to  escape 
would  have  been  idle.  The  restraint,  therefore,  operated  as 
effectually  as  if  she  had  been  actually  seized.  It  would,  to  be 
sure,  have  been  no  violation  of  duty,  or  of  national  law,  to 
have  attempted  to  force  through,  or  elude  the  squadron,  but 
it  would  have  been  madness  in  the  master,  and  a  violation  of 
his  duty  to  all  parties,  to  have  rushed  headlong  into  the  arms 
of  the  enemy,  when  a  loss  would  have  been  inevitable.  The 
language  of  the  late  chief  justice,  in  the  case  of  Crais^  v.  7%e 
Union  Insurance  Company,  (6  Johns,  Rep,  252.)  is  very  strong  on 
this  point ;  and  the  principles  laid  down  in  that  case  are  appli- 
cable here.  It  is  there  said,  that  when  such  restraint  actually 
exists,  and  is  ascertained  to  be  effectual,  and  no  doubt  arises  of 
its  being  exerted,  it  would  be  most  unreasonable  to  require  the 
assured  to  go  on,  and  submit  to  the  experiment  of  a  capture. 
This  would  be  fatal  to  the  interest  of  all  parties ;  it  would  be 
against  the  duty  of  the  assured,  and  he  would  be  placed  under 
a  moral  inability  to  do  it. 

The  only  circumstance  which,  in  any  manner,  distinguishes 
this  case  from  those  I  have  referred  to,  is,  that  the  blockade 
was  by  the  squadron  of  a  power  at  war  with  this  country.  Had 
not  hostilities  commenced,  there  could  be  no  doubt  that  the 
restraint  occasioned  by  the  blockade  would  have  been  a  loss 
within  the  policy,  and  justified  the  abandonment.  I  cannot  see 
any  substantial  reason  why  that  event  should  vary  the  principle* 
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Sharp 
▼. 

DORB. 


It  would  have  been   lawful  to  insure  against  capture  by  the  NEVf  YORK, 

enemies  of  this  country.     The  breaking  out  of  the  war  did  not     ^**  ^®^®" 

dissolve  the  contract  of  insurance ;  and  I  cannot  discover,  in 

any  of  the  cases  referred  to  as  supporting  such  a  distinction, 

any  thing  to  warrant  the  conclusion  that  has  been  drawn.     All 

those  cases  came  under  the  review  of  this  Court,  in  the  case  of 

Craig  V.  United  Insurance  Company ;  and  although  it  is  said, 

that  they  seem  to  hold  up  such  a  distinction,  *yet  it  is  very  far 

from  being  sanctioned  or  approved  of  by  this  Court.    We  are, 

accordingly,  of  opinion,  that  the  plaintiffs  are  entitled  to  recover 

a  total  loss,  and  that  judgment  must  be  entered  on  the  verdict. 

Judgment  for  the  plaintiffs,  (d) 

(a)  Yide  post,  64&, 


[•531] 


WiLLARD  against  Judd. 

J.  Jt^AINE,  for  the  defendant,  moved  to  change  the  venue  in 
this  cause,  and  read  an  affidavit,  in  support  of  the  motion,  taken 
before  Amasa  Paine,  recorder,  of  the  city  of  Troy, 

Dewiii,  contra,  objected,  that  the  affidavit  ought  not  to  be 
read,  as  it  was  taken  before  A.  Paine,  who  was  counsel  for  the 
defendant.  He  cited  Taylor  v.  Hatch,  {12  Johns.  Rep.  340.)  in 
which  the  affidavit,  taken  before  a  commissioner,  y/^hovniS  attor» 
ney  for  the  plaintiff,  was  not  allowed  to  be  read. 

Per  Curiam.  The  rule  laid  down  in  Taylor  v.  Hatch  applies 
only  to  the  case  of  the  commissioner,  or  officer,  being  the  attor- 
ney of  the  party.  The  attorney  is  supposed  always  to  draw  the 
affidavit.     There  is  not  the  same  reason  to  object  to  the  counsel. 


An  affidavit 
taken  before  a 
commissioner 
or  recorder, 
who  is  cotmtel 
in  the  canse, 
may  be  leadj 
but  not  if  be  b 
\hetUtomey, 


Sharp  against  Dorr. 

DET,  for  the  defendant,  moved  to  set  aside  the  default,  en-  ,  Where  a  mia 
tered  in  this  cause,  for  want  of  a  plea.  He  read  an  affidavit,  Se^piSnUff  ^to 
^stating,  that  on  the  3d  of  July,  1618,  the  defendant's  attorney  [  *  532  ] 
entered  a  rule  for  the  plaintiff  to  declare,  before  the  end  of  the  declare,  before 
next  August  term,  of  which  notice  was  given  to  the  plaintiff's  ^j®"^^^^  Jj 
attorney,  on  the  6th  of  July.    No  declaration  having  been  re-  plaintiff  has  the 

whole  of  the  last 
day  of  the  term  in  which  to  declare  3  and  his  default  cannot  be  entered  until  the  next  day  thereaftar. 
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NEW.  YORK,  ceived,  the  defendant's  attorney,  on  Saturday,  the  15th  of -4u- 
y^^^^l^^^i^^  gy^^i  being  the  last  day  of  the  term,  filed  an  affidavit  of  the  ser- 
Mattjer  op    ^^^  ^^  ^^  notice  of  the  nde  to  declare,  and  entered  a  default. 
Cooper,      for  not  declaring,  after  three  o'clock,  P.  M.,  of  that  day.     On 
Monday,  the  17th   of  August,  the  defendant's  attorney  was 
served  with  a  copy  of  the  declaration,  and  notice  of  a  rule  to 
plead,  upon  which  he  gave  notice  to  the  plaintiff's  attorney,  of 
the  default  for  not  declaring  having  been  entered,  and  proceed- 
ed to  complete  his  judgment.     The  plaintiff's  attorney  entered 
a  default,  for  want  of  a  plea,  on  the  16th  of  October,  and  gave 
notice  of  executing  a  writ  of  inquiry  of  damages,  on  the  30th  oi 
Octoher. 

Caines,  contra,  insisted,  that  the  default  entered,  for  not  de- 
claring, was  irregular,  as  the  plaintiiT  had  the  whole  of  the  last 
day  in  which  to  declare,  so  that  no  default  could  be  entered  un- 
til the  next  day,  or  Monday  following.  ^ 

Per  Curiam,  The  plaintiff  was  entitled  to  the  whole  of  the 
last  day  of  the  term  in  which  to  declare,  so  that  his  default  could 
not  be  regularly  entered  until  after  that  day.  But  we  grant  the 
defendant's  motion  on  payment  of  costs. 

Motion  granted^  on  payment  of  costs. 


[*533]      *In  the  Matter  of  Elizabeth  Cooper,  Widow,  on  a 

claim  of  dower,  &c. 

icHw''"  of  ^  SUFFERN  moved  to  set  aside  the  proceedings  before  the 
eppii^iion  to  surrogate  of  Rockland  county,  as  to  the  admeasurement  of 
^w   surro^ue,  dower.  undcr  the  acts  concerning  dower,  and  the  act  supplement- 

lor  (be  appoint-  ,'  /■,     -xr     -n      r      m^^^^     ^i  «a        ■       -,  r*^  \    /    \ 

memofadmcas-  ary  thereto.     (1  A.  jR.  L.  56.  60,  61.  sess.  10.  ch.  168.)  (a) 
urcre  of  dotcer,      Notico  of  the  motion  had  been  served  on  the  widow,  which 

fnust  be  civcn  to 

(he  parties  in-  Stated  the  Several  grounds  on  which  the  application  was  to  be 
[crested  in  iho  made :  some  of  these  were,  that  the  proceeding's  before  the  sur- 

land;  oinerwtw  .  ,  .   '^  ,  .      «        ,  ^.       . 

the  proceedinw  rogate  wcrc  ex  parte,  witliout  any  legal  notice  to  the  parties  in- 
wiiibc^sctas^de  tercstcd  in  the  land,  of  the  application  to  the  surrogate ;  that  no 
liui  no  costs  nri  citation  was  issued  by  the  surrogate  to  the  parties  interested,  to 
motion^  in^^Vs  ^^^^  causc  against  the  appointment  of  admeasurers  of  dower. 
Court,  for  that  The  counsel  cited  Rathbun  v.  Miller,  (6  Johns.  Rep.  282.) 
purpose.  j^  appeared  from  the  affidavits  read,  that  the  parties  were  ver- 

bally informed,  on  the  28th  of  June,  by  the  person  employed  by 
the  widow  to  obtain  her  dower,  that  he  should  apply  to  the  sur- 
rogate on  the  2d  of  July,  for  the  appointment  of  commissioners 

(a)  iJt  S,iS8. 
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to  assign* her  dower;  but  none  of  the  parties  appeared  before  new-york 
the  surrogate,  who,  on  that  day,  without  any  citation  or  further      ^^^*  ^^^^• 
notice,  appointed  admeasurers. 


Drake,  contra,  contended,  that  there  was  sufficient  notice  in 
this  case,  and  cited  the  case  of  fVatkins.   (9  Johns.  Rep.  245.) 

Per  Curiam,  The  notice,  in  this  case,  was  not  sufficient. 
The  application  to  the  surrogate  is  a  legal  proceeding,  affecting 
the  rights  of  the  parties  interested  in  the  land,  who  ought,  there- 
fore, to  be  duly  apprized  of  it.  On  general  principle,  the  notice 
ought  to  be  in  writing,  and  the  want  of  it  is  a  fatal  objection  to 
these  proceedings.  The  motion  must  be  granted,  but  without 
cosis,  as  it  is  not  a  case  within  the  statute  relative  to  costs. 

Motion  granted  accordingly. 


Ariiold 

V, 

Sa^dfo&j; 


^Arnold  and  others  against  Sandfqrd. 

THE  Court,  in  Octobery  1817,  (14  Johns.  Rep.  417.)  on  a 
demurrer  to  the  assignment  of  errors  in  this  cause,  which  was  of 
an  error  in  fact,  to  wit,  the  infancy  of  Duncan,  one  of  the  plain- 
tiffs in  error,  gave  judgment  that  the  judgment  of  the  Court  be- 
low be  revoked,  revocetur;  with  liberty  to  the  defendant,  if  he 
chose,  to  withdraw  his  demurrer,  and  rejoin  to  the  assignment 
of  errors.  A  certified  copy  of  the  rule  for  judgment  of  reversal 
was  served  on  the  attorney  of  the  defendant,  on  the  2d  of  No- 
vember, 1817,  but  he  had  not  thought  proper  to  avail  himself  of 
the  liberty  given  to  rejoin  to  the  assignment  of  errors.  A  ques- 
tion having  arisen,  before  the  recorder  of  New-YorJc,  as  to  the 
taxation  of  costs,  it  was,  by  consent  of  the  parties,  submitted  to 
the  Court,  whether  the  plaintiffs  in  error  are  entitled  to  their 
costs,  under  the  13th  section  of  the  act,  passed  jipril  12,  1813, 
(1  iV.  iJ.  L.  343.  346.)  (a)  which  gives  costs  to  the  plaintiff  in 
error,  on  reversal.  It  was  also  submitted,  whether  the  defend- 
ant in  error,  not  choosing  to  rejoin  to  the  assignment  of  errors, 
is  not  entitled  to  a  rule  on  Duncan,  the  defendant  below,  to  ap- 
,pear  and  plead  de  novo. 

Sampson,  for  the  plaintiffs  in  error. '  He  cited  6  Johns.  Rep. 
104.     Styles's  P.  R.  288.     2  Sauiid.  319.    11  Johns.  Rep.  460. 

Slosson,  contra,  contended,  that  the  plaintiffs  in  error  were 
not  entitled  to  costs.  Previous  to  the  statute  of  the  12th  of 
April,  1813,  no  costs  were  ever  allowed  a  plaintiff  in  error,  on 


[*534] 


Where,  in  er- 
ror to  a  Court 
of  C.  P.,  the 
judgment  below 
was  revoked  for 
error  of /act,  tc 
wit,  tlie  infaaicy 
of  one  of  the  clei 
fendants ;  the 
plaintiff  in  error 
waslieldentitJed 
to  costs  under 
tlie  13th  section 
of  the  art,  (sess. 
36.  ch.  96.  1  N. 
/2.  L.ai3.346.) 
it  being  substan- 
tially a  rerersal 
oflhcjurfgmcnt; 
and  in  such 
case,  the  de- 
fendant below 
may  be  ordered 
to  appear  and 
pleaa  </*»  vr.ro- 
to  the  dcciarn- 
tion  remove  I 
into  tills  Court ; 
having  refuse- i 
to  rejoin  to  Uic 
assignment  of 
errors,  af;cr 
leave  given  tcr 
that  purpose,  .m 
withdrawiiig  a 
demurrer. 


Vol.  XV. 
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{a)  tR.S.  618. 
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NEW-YORK,  the  reversal  of  the  judgment  below.    As  it  is  an  alteration  of  the 
^^^V^^J^  common  law  rule,  as  to  costs,  it  ought  to  be  construed  strictly. 
Coster       '^'^^  Statute  says,  that  in  cases  of  reversal^  the  plaintiff  in  error 
▼.  __      shall  be  entitled  to  costs.     Reversal  is  only  for  errors  in  law. 
Here  the  judgment  was  revoceiur^  for  an  error  in  fact,  and, 
therefore,  not  within  the  words  of  the  act.    If  it  was  a  judgment 
[  *  535  ]       of  reversal^  *there  could  be  no  further  proceeding  in  the  cause. 
But  the  judgment  being  revoked  for  an  error  of  fact,  dehors  the 
record,  the  party  will  fa^  allowed  to  proceed  de  novo,  from  the 
time  when  the  error  in  fact  began.    There  is  no  reason,  there- 
fore, for  allowing  costs  in  this  case. 

Per  Curiam.  The  form  of  the  entry  of  the  judgment 
ought  not  to  deprive  the  plaintiff  in  error  of  his  costs.  It  is, 
substantially,  a  judgment  of  reversal;  and,  therefore,  within  the 
statute. 

In  Dexoitt  v.  Bost,  (11  Johns.  Rep.  46(M  we  decided,  that  the 
proceedings  might  be -reversed  in  part.  The  whole  cause  is  re- 
moved from  the  Court  below,  and  the  record  is  here,  so  that  we 
might  award  a  venire  de  novo,  returnable  in  this  Court.  If  so. 
we  may  direct  the  infant  to  plead  de  novo. 

The  costs,  on  reversal,  must,  therefore,  be  assessed  according 
to  the  statute ;  and  the  defendant  in  error  may  enter  a  rule 
for  the  defendant  below,  Duncan,  to  appear  ana  plead  de  novo 
tq  the  declaration  removed  into  this  Court,  (a) 

Motion  granted. 

(a)  Vi6»Dtmv.Hemi,5WmdeWtIttp,ftSrr, 


Coster  against  Watson. 

of^  Courtui  ^^^y  for  the  plaintiff,  moved  for  an  attachment  against  the 
not  good  bail,  sheriff  of  Ncw-  York,  for  not  bringing  the  body  of  the  defendant, 
(<>)  pursuant  to  the  rule  entered  for  Aat  purpose,  a  copy  of  which 

had  been  duly  served  on  him. 

E.  W.  ISiLB",  contra,  objected  to  the  application,  on  the  ground, 
that  the  defendant  had  regularly  appeared,  by  putting  in 
special  bail,  due  notice  of  which  haid  been  given  to  the  plaintiff's 
attorney. 

It  was  admitted,  that  special  bail  had  been  put  in  by  the  de- 
fendant; but  Vhich  had  been  excepted  to  by  the  plaintiff, 
on  the  sole  ground  that  the  bail  was  an  attorney  of  thu  Court* 
The  counsel  for  the  plaintiff  cited  1  Tidd,  K.  B.  Pr.  j^. 

(a)  Neither  is  a  sberiC    Bailetf  v.  Warden^  SO  Jehsu,  Rep.  129. 
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1  StUor:8  Pr.  161.     1  Taunt.  Rep.  164.     5  Johns.  Rep.  230.  NEW-YORie 
8  Johns.  Rep.  321.  J^l^^lL 

Baker 

*Per  Curiam.  It  is  a  general  rule  of  the  Court  of  K.  B.  that  ^  v. 
no  attorney  of  that,  or  any  other  Court,  shall  be  bail,  in  any  ac- 
tion depending  in  that  Court.  (1  TidcPs  Pr.  230.)  The  same 
rule  prevails,  also,  in  the  Court  of  C.  B.  (1  Tawit.  Rep.  164. 
note.)  There  appears  to  be  good  reason  for  the  rule,  and  we, 
therefore,  adopt  it.     The  motion  is  granted. 

The  counsel  for  the  parties  agreed,  that  the  rule  should 
be,  that  the  sheriff  put  in  other  sufficient  bail,  in  four  days, 
or  that  an  attachment  issue  against  him. 

Rule  accordingly. 


Baker  against  Ashley. 

K  WILLIAMS,  for  the  defendant,  moved  to  set  aside  an  -^^^^^ 
inquest,  taken,  by  default,  in  this  cause,  at  the  last  sittings  uia]°  u^d  as  w 
in  NeW'TorJc,  and  all  subsequent  proceedings,  on  the  ground  of  ^J^^^'^if*^ 

irregularity.  of  defence  filed 

The  inquest  was  taken  out  of  its  order  on  the  calendar  of  Jf%.^i5i®'*^ 
causes ;  and  the  notice  of  trial  was,  that  it  would  be  taken  as  must  be'serv^ 
an  inquest.  **"  ^  piaintiiTs 

It  appeared  that  an  affidavit  of  a  good  defence,  on  the  SlmM^^  ^de- 
merits, had  been  regularly  ffled  with  the  clerk  of  the  sit-  ^"*^*og|g™n 
tings,  but  that  a  copy  of  it  had  not  been  served  on  the  plaintiff* s  S^u^inqae^" 

wans,  set  aside. 

E.  H.  Ely,  for  the  plaintiff. 

Per  Curiam.  The  general  rule  of  November  term,  1808,  re- 
quires, that  a  copy  of  the  affidavit  of  defence  should,  also,  be 
served  on  the  plaintiff's  attorney,  in  order  to  excuse  the  defend- 
ant from  paying  costs,  in  case  the  inquest  is  set  aside;  and  it 
was  so  decided  in  Canfum  v.  T\tus.  (5  Johns.  Rep.  355.)  The 
motion  is  granted,  but  it  must  be  on  the  pajrment  of  costs. 

Motion  granted. 
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*Commissioners  of  Highways  of  the  Town  of  Kinder- 
hook  against  Claw  and  another. 


NEW-YOllK, 
Oct  1818. 

KllTDKRHOOK 
V. 

Claw. 

from"  ihiT^  ^^  ERROR,  on  certiorari  to  three  of  the  judges  of  the  Court 
ion"f  the  wm-  of  Common  Pleas,  of  the  county  of  Columbia,  to  whom  an  ap- 
mwsionert  of  peal  had  been  made  by  the  defendants  in  error,  under  the  36tK 
xhree  of  the  section  of  the  oct  to  regulate  highways,  sess.  36.  c.  33.  (2  iS. 
jwig«s  of  the  jS,  L.  282.)  (b)  against  a  determination  of  the  plaintiffs  in  error, 
mon  Pleas,  un-  relative  to  uie  regulating  and  altering  a  highway  in  the  town  of 
^^'cU  ****  f ^  Kinderhook,  in  the  county  of  Columbia. 

act  to  regulate  The  affidavit  of  tlie  plaintiffs,  oh  which  the  certiorari  was  al- 
^f*^yi  i^v  '^^^^'  alleged,  that  no  notice  had  been  given  to  them,  or  to  the 
r1  L  28?.)  if  town  clerk  of  the  town  of  Kinderhook,  of  the  appeal,  and  that 
the  com '*°"  ^^  ^^''  decision  had  been  reversed  on  an  ex  parte  hearing.  It 
en  is  reversed"  appeared,  howcver,  from  the  return  of  the  judges  of  the  Court 
Se^onSlTbehdf  ^^  Commou  Plcas,  that  the  town  clerk  did  attend  at  the  hearing, 
of  the  commis-  and  produced  the  records  of  the  town  in  relation  to  the  subject 
move^the**  ro^  ^^  ^^®  appeal ;  but  in  their  additional  return,  they  stated,  that 
ceedtn^^  mto  they  did  not  know  that  any  notice  was  given  to  the  plaintiffs ; 
^'**L^?"'*l  ^°  and  that  it  was  stated  to  them  by  the  attorney  for  the  defendants, 

right   to    brmr     ,,  ,.,  .■'.  •',,  ' 

a  certiorari  bS-  that  the  act  did  not  require  any  notice ;  and  that  upon  exam- 
w&  'b^i£n°1n^'  ining  the  act,  they  decided  that  no  notice  was  required.  The 
as  well  ^o°'the  decision  of  the  plaintiffs  in  error  was' reversed,  solely  upon  tes- 
«omimssioncrs    timony  adduccd  by  the  defendants,  without  any  examination  of 

as  to  the  appcl-  .•  "^  i  •       .1       •    S  '  ^ 

lants.  (a)         •  the  road  by  the  judges. 

On  an  appeal 

ion  of  the  com-  Vaudcrpool,  for  the  plaintiffs,  contended,  that  the  commission- 

SffhwaT  reia-  ^^^  ^^  highways  ought  to  have  had  notice  of  the  appeal.     Although 

live  to  the  lay-  the  Statute  did  not  require  notice  to  be  given,  yet  the  act  to  be 

[  *  533  ]  performed  being  judicial,  a  notice  was  necessary.     *(Bo\Uon  v. 

&l!ahfhwS^;  -^«*^on,  3  Johns.  Rep.  474.     Rathbun  v.  Miller,  5  Johns.  Rep. 

iiic'  appellant  281.)     A  Certiorari  lies  in  this  case,  to  bring  the  proceeding  be- 

™"a!e^ap^pSt?to  ^^^  ^^^  Court.  {Lawton  v.  Commissioners  of  Highways  of 
thecommissioD-  Cambridge,  2  Caines,  Rep.  179.) 

CTs,  and  if  such 

^yen,  the  com-  Van  Buren  (attorney-general)  insisted,  that  as  the  statute 
ITrinT^a^f"^  did  not  require  any  notice  to  be  given  either  to  the  owners  of 
rari,  on  which  the  land  or  to  the  commissioners,  on  an  appeal  from  their  decis- 
on  Sir^apiiS  ^^^^  ^^  ^^^  ^^^  necessary.  In  all  those  cases  in  which  a  notice 
wiiibercversed.  was  deemed  ncccssary,  the  act  specially  required  it  to  be  given, 
cienVurnouf;  ^  »°  ^^  ^^h,  20th,  38th  and  40th  sections. 

was    given    to 

""wterevt"'^      Van  Ness,  J.,  deUvered  the  opinion  of  the  Court.    The  point 

mn^strates  pro- 
ceed judicially,  both  the  parties  to  the  proceeding  are  entitled  to  be  heard,  and  notice  to  both  u  indispen- 
^  \'.)) y  requisite,  notwithstanding  there  is  no  direcuon  in  the  act  by  which  the  tribunal  is  constitttied,  that 
ho:ice  shall  be  given. 

(a)  Vide  Pt^Uy  ▼.  Andenon,  3  WendeWt  Rep.  468.    Bouton  v.  The  Rest,  4*c.  of  BrooUum,  S  tUiL 
tUV     Clark  v.  Phelps,  4  Cow,  Rep,  190.  '  •»       ^  »-» 

(b^  1  R,  S.  518. 
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made  by  the  plaintifTs  in  error,  is,  .that  their  proceedings  in  reg-  new-york, 
ulating  and  altering  the  road  in  question  have  been  reversed,  on  ^,^^l!^^i^^ 
an  appeal  to  three  judges  of  the  Court  of  Common  Pleas,  with-  kihdkrhook 
out  any  notice  having  been  given  to  them  of  the  bringing  of  v. 

such  an  appeal,  and  of  the  time  and  place  for  hearing  and  de-  ^^*^'^- 
ciding  it.  That  a  certiorari  lies  to  the  judges  to  remove  the 
proceedings  had  before  them  on  an  appeal  from  the  commission- 
ers of  highways,  into  this  Court,  was  decided  in  the  case  of 
Lawton  and  others  v.  The  Commissioners,  fyc,  of  the  Town  of 
Cambridge.  (2  Caines^s  Rep.  179.)  The  certiorari  there  was 
brought  by  the  owners  of  the  land  against  the  commissioners  of 
highways ;  and  there  can  be  no  question  that  the  right  to  re- 
move the  proceedings  on  the  appeal  into  this  Court  is  recipro- 
cal. The  duty  imposed  upon  the  judges  is  strictly  judicial: 
they  are  to  exercise  a  discretion,  and  to  decide,  after  inquiring 
into  all  the  circumstances  of  the  case :  in  every  proceeding  of . 
such  a  nature,  both  parties  are  entitled  to  be  heard,  and  notice  to 
both  is  indispensably  requisite.  This  principle  has  been  so  long 
and  so  frequently  settled,  that  it  is  unnecessary  to  cite  cases  in 
support  of  it.  There  is  a  peculiar  propriety  in  requiring  notice 
to  be  given  in  appeals  from  the  commissioners  under  the  high- 
way act.  They  act  under  their  oath  of  office,  in  the  discharge 
of  a  public  trust,  and,  it  is  to  be  presumed,  in  strict  conformity 
*to  all  the  requirements  of  the  statute.  An  appeal  to  three  [  *  539  J 
judges  opens  the  whole  matter ;  and  if  the  proceedings  of  the 
commissioners  are  liable  to  be  reversed,  without  notice,  upon 
the  mere  ex  parte  allegations  and  proofs  of  the  plaintiff,  the 
probability  is,  that  their  determinations  would  be  overturned  in 
every  instance.  If  notice  of  the  appeal  be  necessary  at  all,  it 
clearly  must  be  given  to  the  commissioners.  It  is  their  act 
which  is  sought  to  be  set  aside :  they  know  the  facts  upon  which 
they  have  founded  their  proceedings,  which  it  is  their  duty  to 
defend  and  maintain,  as  the  representatives  of  the  town,  in  all 
matters  pertaining  to  the  regulating,  altering,  or  laying  out  of 
^  roads  and  highways.  Notice  to  the  town  clerk  would  be  alto- 
gether useless,  though,  in  this  case,  no  notice  of  the  appeal  was 
even  given  to  him.  The  opinion  of  the  Court  is,  that  the  de- 
cision of  the  three  judges  on  the  appeal  must  be  revbrsed. 

Judgment  accordingly. 
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NEW-YORK, 
Oet  1818. 

^"X^^^^]^  Jackson,  ex  dem.  Bates,  against  Lawson. 

▼. 

Lawmr.         this  was  an  action  of  ejectment  for  a  farm  in  Patighkeepsicj 
fanniohC^e)  in  the  county  of  Dutchess.    The  caose  was  tried  before  "Ms,  J. 

whISd*^"12l  ^^  -^"''  ^^  ^^  Dutchess  circuit,  in  August,  1817. 
maioder  to  bii      On  the  thai,  John  C,  Brower,  a  witness  on  the  part  of  the 
cuiiSb  '  un^'r  pl*^">^>  testified,  that  he  knew  WiUiam  Lawson,  the  father  of 
a*dTOcPof"tbB  Peter  Lawson,  and  the  grandfather  of  the  defendant;  that  W 
[  *  540  ]       Lawson  died  in  possession  of  the  premises  in  question  *in  /u/y, 

bi?**  ao'iLuoo  ^^^^ »  ^^^  ^^  defendant  was  in  possession  of  about  fifty  or 
of^^tent  a^  sixty  acres  of  land,  the  premises  in  question,  which  the  defend- 
o!l*^^Ther  *"^^  recovered  in  an  action  of  ejectment  against  the  witness,  and 
person,  in  which  Elizabeth  LawsoHf  widow  of  Jr.  Lawson f  and  that  he  went  into 
rooToTSe  M°  possession  by  virtue  of  that  recovery,  seventeen  or  eighteen 
isience  and  con-  years  before  the  trial,  and  had  continued  in  possession  ever  since ; 

fS'm*'!J^*wSh  ^^  ^^^^  ^'  ^^^^^  ^^^>  ^^  J^ft  ^  i^idow,  Elizabeth^  who 
wasiost/oroth-  is  sincc  dead,  in  possession;  and  that  Peter  Lawson  had  pos- 

be*^**prodlfcc?  8®^^^  *^^  ^^^  ^^^  ^  ^^"8  ^™^  previous  to  his  death,  and  the 
and  goes  into  wituess  always  uudcrstood  that  he  bought  the  farm  of  his  father, 

AAer  the  death  William  Lawsou,  by  his  will,  dated  6th  of  May,  1790,  devised 
c.  dSmiJ«*as  ^^^  ^^  estate,  as  follows : — "  It  is  my  will,  that  my  daughter 
the  grantee  of  Catharine,  the  wife  of  Matthew  Boyce ;  Ippea,  the  wife  of  Ben- 
J?^!^//^^^;(imin  Phillips;  the  heirs  of  Gertrude  and  Willie  Jay  cocks, 
mainder  of  A.,  deceased ;  the  heirs  of  Annate  and  John  Ferdun,  deceased ; 
of"^ejccimwu  ^Y  ^^  Simeon  Lawson ;  the  heirs  of  my  son  Johannes  Lawson, 
against  B.,  and  deceased ;  (that  I,  in  the  Ufetime  of  my  son  Peter,  have  given 

produce!^'*'' the  '"™  ^'*  portion,  and  that  his  heirs  have  no  demand  on  my 
record  of  the  estate ;)  the  rest  of  the  above  named  to  be  my  lawful  heirs  after 
bT°^imr^an5  wiy  decease.  Notwithstanding,  my  wife,  Elizabeth,  is  to  remain 
offers  evidence  in  full  possessiou  of  all  my  estate,  real  and  personal,  during 

bi,  *l::o™''!^.  her  widowhood." 

on  the  trial  of  The  plaintiff,  also,  gave  in  evidence  the  following  deeds  to 
iJSnws**'  suce  ^islessor : — ^A  deed  from  John  Velie  and  Catharine,  his  wife,  one 
deceased,whose  of  the  children  of  Aixnatje,  dated  December  16thy  1791,  which 
tTestabSsiTthe  ^^  acknowledged  by  the  wife  only,  but  was  admitted  to  be 
existence  of  the  read,  subjcct  to  all  objections ;  a  deed  from  Simeon  Laivson, 
A***H7id/thS  d*^d  14th  November,  1791  ;  and  a  deed  of  the  same  date  from 
the  evidence  Thomas  fV.  Jaycocks,  one  of  the  children  of  Gertrude^  These 
th^  thlS^Ukw,"  d^^ds  purported  to  convey  all  the  right  of  the  grantors  in  the 
and  the  remain-  farm  of  fV.  Lawson,  of  which  the  premises  in  question  formed 

der  meUi  firom  _  r\art 
whom  C.  deriv-  ^  pan. 

ed  his  tide,  and      Matthew  Lawson,  a  witness  on  the  part  of  the  defendant, 

who  all  dairoed 

under  the  will 

otA.,  were  orivies  in  estate ;  and  that  the  evidence  of  a  deceased  witness,  in  a  former  suit,  is  testimraiy,  not 

only  where  the  same  point  in  issue  afterwards  arises  between  the  same  i)articss,  but  also  for  A.  against  per- 

sons  standing  in  the  rel&tion  of  privies  in  blood,  privies  in  estate,  or  privies  in  law.  (a) 

{a)  Vide  Jackson  v.  Crisny,  3  WendeWM  Rep.  951     PaweU  v.  Waiert,  17  Johns,  Rep.  176.      Wilbur 
V.  Stlden,  6  Cotoeuj  162. 
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*  Oakley y  for  the  defendant,  contended,  that  the  defendant, 
having  shown  a  prior  possession  in  his  father,  it  was  evidence 
of  right,  and  ought  to  prevail  against  a  subsequent  possession 
of  W.  L.y  the  elder,  especially  where  a  descent  had  been  cast, 
as  in  this  case,  {Smith  v.  LoriUard,  10  Johns,  Rep,  338—356.) 
Besides,  there  was  sufficient  evidence  of  a  conveyance  from  W. 
L,,  the  elder,  to  P.  L.,  the  father  of  the  defendant.     If  there 
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testified,  that  Peter  Lawson,  who  died  before  the  revolutionary  new-YORK 

war,  and  before  his  father,  fVilliamy  leaving  the  defendant  his     ^^  *^^^- 

heir  at  law,  bought  the  farm  of  his  father,  and  that  after  the 

death  of  Peter,  Pvilliam  told  the  witness  that  he  had  sold  the 

land  to  Peter,  and  since  his  death  had  got  *back  the  deed.     He 

also  stated,  that  Peter  died  in  possession.     Another  witness 

testified,  that  Peter  bought  the  land  of  his  father  in  the  spring, 

and  died  about  seed-time,  the  same  year,  in  possession,  and  that 

his  family  continued  in  possession  a  year  or  two  after  his  death. 

The  deposition  of  Simeon  Lawson,  one  of  the  sons  of  fV,  Lena- 

son,  taken  under  the  act  to  perpetuate  testimony,  was  also  read 

on  the  part  of  the  defendant,  which  corroborated  the  testimony 

of  the  other  witness  on  the  part  of  the  defendant,  and  stated 

that  the  witness,  during  the  life  of  Peter,  had  heard  his  father 

say,  that  he  had  sold  the  south  half  of  his  farm  in  PonghJceepsie 

to  Peter,  and  had  ^ven  him  a  deed. 

The  defendant  then  gave  in  evidence  the  record  of  a  recovery 
in  an  action  of  ejectment  in  this  Court,  for  the  land  in  question, 
wherein  James  Jackson,  on  the  demise  of  John  Lawson,  the 
now  defendant,  was  plaintiff,  and  Elizabeth  Lawson,  the  widow 
of  W,  Lawson,  and  John  Brower,  were  defendants,  and  which 
cause  was  tried  on  the  14th  of  Junt,  1797,  before  Morgan  Lewis, 
Esq.,  then  one  of  the  justices  of  this  Court,  and  judgment  was 
signed  the  4th  of  August,  1797.  The  defendant  then  offered 
to  prove  that  the  lessor  of  the  plaintiff  was  present  at  the  trial 
in  that  suit ;  that  he  was  the  agent  of  E.  Lawson,  in  preparing 
the  defence,  conducting  the  trial,  and  examining  and  cross-ex- 
amining the  witnesses ;  and  that  Peter  Dubois,  who  is  since 
dead,  was  sworn  as  a  witness  at  that  trial,  on  the  part  of  tile 
then  plaintiff,  and  testified,  in  the  hearing  and  presence  of  the 
lessor  in  this  suit,  that  he  surveyed  the  premises  in  question  on 
the  14th  oi  February,  1769,  at  the  request  of  P,  Lawson,  and 
his  father,  William,  and  drew  a  deed  in  fee  simple  from  William 
to  Peter,  and  a  bond  from  Peter  to  William  for  the  purchase 
money,  and  that  William  told  the  witness,  some  months  after- 
wards, that  he  had  conveyed  the  premises  to  his  son,  and  was 
afraid  that  he  would  not  be  able  to  pay  the  residue  of  the  con- 
sideration money.  This  testimony  was  objected  to,  and  excluded 
by  the  judge.  The  jury  found  a  verdict  for  the  plaintiff,  which 
the  defendant  now  moved  to  set  aside,  for  a  new  trial,  on  the 
grounds,  1 .  That  the  verdict  was  contrary  to  evidence ;  and,  2, 
That  the  judge  had  rejected  proper  testimony. 


[*545^J 
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NEW-yoRK,  could  be  any  doubt  on  this  point,  that  doubt  would  have  been 
^^^^J^I;^|iJ^  removed  by  the  evidence  offered  of  what  Dtibois,  a  witness  since 
Jacksojt      deceased,  swore  on  a  former  trial  of  the  action  of  ejectment 
V.  against  the  widow  of  fy,  L.  and  J.  B,    The  lessor  of  the  plain- 

tiff was  present  at  that  trial,  and  examined  the  witnesses.  The 
admission  of  this  species  of  evidence  is  a  departure  from  the 
strict  technical  rules  of  law,  and  allowed  from  necessity. 
(Jackson  v.  Bailey,  2  Johns,  Rep,  17.  20.  Taylor  v.  Broton^ 
r.  Raym,  170.)  In  CalhounU  I^essee  v.  Dunning^  (4  Dallas^ 
120.)  it  was  objected  that  a  record  of  an  action  of  trespass, 
brought  by  the  defendant  against  one  Caruthers,  could  not  be 
read  in  evidence,  as  it  was  not  between  the  same  parties ;  but 
the  objection  was  overruled,  on  the  ground  that  Caruthers  was 
tlie  person  really  interested  as  the  owner  of  the  land ;  and  that 
Calhoun,  the  lessor,  was  a  mere  trustee  for  him. 

A  verdict  for  or  against  a  lessee  is  evidence  for  or  against 
him  in  reversion ;  and  a  verdict  for  him  in  remainder  is  evidence- 
against  a  subsequent  remainder  man ;  for  be  claims  by  the  same 
deed.  {Pyke  v.  Crouch,  1  Ld.  Raym.  730.  Cam.  Dig,  JBrt- 
dence,  A.  5.  Nin,  Abr,  Evidence,  T.  6.  pi.  4.)  In  the  case 
before  the  Court,  there  is  the  same  privity  of  interest. 

P.  Ruggles,  contra,  contended,  that  if  the  defendant  claimed 
under  a  conveyance  from  W.  L.,  it  was  the  same  source  of  title 
as  that  of  lessor  of  the  plcuntiff,  and  he  could  not  defend  on  the 
ground  of  his  prior  possession,  which  could  not  be  adverse.  To 
admit  the  parol  declarations  of  W.  L.,  made  25  years  ago,  would 
be  most  dangerous,  unless  some  account  was  siven  of  the  deed. 
(Jackson  v.  Shearman,  6  Johns,  Rep,  19.  21.) 
[  *  543  ]  Again ;  evidence  of  what  a  witness,  since  deceased,  ^swore 

at  a  former  trial,  is  not  admissible,  unless  in  an  action  between 
the  same  parties.  (Jackson,  ex  dem.  Schuyler,  v.  Vedder,  6 
Johns,  Rep,  8.  14.)  The  only  exception  to  this  rule  is  the  case 
of  a  remainder  man. 

'  Van  Ness,  J.,  delivered  tlie  opinion  of  the  Court.  The  first 
question  I  shall  consider  is,  whether  the  testimony  given  by 
Dubois,  in  the  action  of  ejectment  brought  by  the  present  de* 
fendant  against  the  widow  of  fPtlliam  Laivson  and  Brotcer,  and 
in  which  the  then  plaintiff  had  judgment  in  1797,  was  properly 
rejected  or  not.  By  the  will  of  JVilliam  Lawson,  he  devised  all 
his  estate  to  his  wife  during  her  widowhood,  with  remainder  to 
certain  of  his  children  and  grandchildren,  part  of  whose  estate 
the  now  lessor  of  the  plaintiff  purchased  in  1791.  Both  the 
widow  of  William  Lawspn,  and  the  lessor  of  the  plaintiff,  thus 
claim  under  the  same  will ;  and  I  am  inclined  to  think,  that 
there  is  such  a  privity  of  estate  between  them,  and  the  verdict 
in  that  case  was,  for  certain  purposes,  evidence  (though  not 
conclusive)  in  this.  It  was  evidence,  at  least,  to  lay  the  foun- 
dation  for  admitting  the  testimony  given  by  Dubois,  more 
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especially  as  the  lessor  of  the  plaintiflf,  in  point  of  fact,  had  no-  new-york 
tice  of,  and  defended  the  former  ejectment ;  was  present  at  the     ^^  ^^^^• 
trial,  and  had  an  opportunity  of  cross-examining  the  witnesses,  ^''^^[^^^^Jp^ 
though  I  lay  no  particular  stress  oh  these  latter  facts.    The  es-  v. 

tate  devised  to  the  widow  during  her  widowhood,  and  the  re-  La^sok. 
mainder  over,  constitute  but  one  estate  carved  out  of  the  same 
inheritance,  created  and  subsisting  together,  the  one  in  posses- 
sion, the  other  in  expectancy.  An  estate  in  remainder  is  a  pres- 
ent interest,  though  to  be  enjoyed  in  future,  and  is  capable  of 
being  aliened,  devised,  and  otherwise  disposed  of,  in  the  same 
manner  as  an  estate  in  possession.  The  possession  of  the  widow 
was,  for  certain  purposes,  the  possession  of  the  remainder  men, 
and  the  entry  of  the  present  defendant,  under  the  recovery  in 
the  ejectment,  was  a  prejudice  to  those  in  remainder,  for,  in 
consequence  of  it,  the  estate  in  remainder  has  become  a  right  in 
action  only.  The  lessof  of  the  plaintiff  had  an  interest  in  de- 
feating the  recovery,  and  his  right  was  so  interwoven  with  that 
of  the  widow,  that  the  evidence  of  ^Dubois  affected  the  one  al-  [  *  544  ] 
most  equally  with  the  other.  My  attention  was .  not  calidd  to 
this  view  of  the  subject  at  the  trial ;  and  the  fact,  that  the  pres- 
ent lessor  of  the  plaintiff  had  purchased  part  of  the  estate  in  re- 
mainder before  the  trial  in  1797,  was  overlooked ;  and  the  coun- 
sel for  the  defendant  put  the  admissibility  of  the  testimony  offer- 
ed, on  the  ground  that  the  lessor  of  the  plaintiff  was  the  agent 
of  the  widow,  and  present  at  the  trial.  It  was  held,  by  Ch.  J. 
Holt^  ''  that  if  several  estates  in  remainder  be  limited  in  a  deed, 
and  one  of  the  remainder  men  obtains  a  verdict  for  him,  in  an  ac- 
tion brought  against  him  for  the  same  land,  that  verdict  may  be 
given  in  evidence  for  the  subsequent  man  remainder  in  action 
brought  against  him  for  the  same  land,  though  he  does  not  claim 
any  estate  under  the  first  remainder  man,  because  they  all  claim 
under  the  sathe  deed.^^     Pike  v.  Crouch^  (I  Lord  Raym,  730.) 

If  the  verdict  in  the  former  ejectment  was  admissible  on  the 
trial  of  this  suit,  by  reason  that  tlie  tenant  for  life  and  the  re- 
mainder men  are  privies  in  estate,  it  follows,  that  the  evidence 
given  in*the  first  suit  by  a  deceased  witness,  is  also  admissible. 
The  rule  is,  that  such  evidence  is  proper,  not  only  when  the 
point  in  issue  is  the  same  in  a  subf;equent  suit  between  the  same 
parties,  but  also  for  or  against  persons  standing  in  the  relation 
of  privies  in  blood,  privies  in  estate,  or  privies  in  law.  On  this 
ground,  the  defendant  is  entitled  to  a  new  trial ;  though,  inde- 
pendently of  this,  I  think  a  new  trial  ought  to  be  granted  on  the 
other  grounds  taken  in  the  argument,  that  the  verdict  is  against 
the  weight  of  evidence.  The  proof  of  a  conveyance  by  JVilliam 
Lawson,  in  his  lifetime,  to  his  son  Peter^  is  very  clear  and  satis- 
factoiy. 

New  trial  granted,  with  costs  to  abide  the  event. 

£ND   OF   OCTOBER  TERM. 
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•ADDENDA. 


IN  the  case  of  Saltus  v.  7%6  United  Luurance  Company^ 
antCy  p.  531,  add,  Van  Ness,  J.,  dissented. 

In  the  case  of  JVhitbeck  v.  Cook  and  Wifey  ante^  p.  483,  the 
following  opinion  of  Mr.  Justice  Van  Ness  should  have  followed 
that  delivered  by  Mr.  Justice  Spencer^  in  which  the  three  oth^ 
judges  concurred. 

Van  Nes9,  J.  The  questions  presented  for  the  decision  of 
the  Court  on  this  case  arise,  1st.  Upon  a  demurrer  to  the 
fourtli  count  in  the  declaration ;  2d.  Upon  a  case  made  at  the 
trial  of  the  issues  taken  on  the  first,  second,  and  third  breaches ; 
and,  3d.  Upon  a  motion  in  arrest  of  judgment. 
.  1st.  As  to  the  demurrer.  The  fourth  breach  is  assigned 
upon  the  covenant  for  quiet  enjoyment,  which  is  alleged  to 
have  been  broken,  by  reason,  that  at  the  time  of  the  execution 
of  the  deed,  eleven  acres,  two  roods,  and  twenty  perches,  parcel 
of  the  land  conveyed,  was,  and  for  a  long  time  before  that  time, 
and  ever  since,  bad  been,  a  common  and  a  public  highway, 
agreeable  to  the  laws  and  statutes  of  this  state ;  and  had  been, 
for  all  the  time  aforesaid,  used,  occupied,  and  enjoyed,  by  the 
people  of  this  state  as  such  common  and  public  highway,  &c. 
The  objection  is,  that  this  breach  does  not,  in  terms,  or  in 
substance,  aver  an  eviction  of  the  plaintiff,  and  it  is  insisted 
that  no  action  can  be  maintained  for  a  breach  of  this  covenant, 
unless  the  declaration  contains  such  an  averment.  This  point 
has  been  so  frequently  decided  in  this  Court,  that  it  is  no  longer 
open  to  argument.  "  The  covenant  for  quiet  enjoyment,"  say 
the  Court,  in  Cortz  v.  Carpenter y  (5  Johns.  Rep.  121.)  "goes  to 
the  possession,  aiid  not  to  the  title.  It  appears  to  be  a  technical 
rule,  that  nothing  amounts  to  a  breach  of  this  covenant,  but  an 
[  •  546  ]  actual  eviction,  or  disturbance  *of  the  possession  of  the  cov- 
enantee." The  defendant,  therefore,  is  entitled  to  judgment  on 
the  demurrer,  and  the  contingent  assessment  of  damages  on  this 
breach  goes  for  nothing. 

2d.  As  to  the  case,  upon  which  the  defendant  makes  three 
points :  1 .  That  the  wife  is  not  bound  by  the  covenants  in  the 
deed  declared  on,  and  that  she  may  take  advantage  of  this  on 
the  plea  of  non  est  factum^  which  is  one  of  the  pleas  in  this 
case ;  2.  The  plaintiff  having  declared  on  a  joint  contract,  and 
one  of  the  defendants,  (the  wife,)  not  being  Uable  on  it,  that  he 
should  have  been  nonsuited. 
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3.  That  the  existence  of  such  highway  as  is  stated  in  the 
case,  is  not  a  breach  of  the  covenants  upon  which  the  parties 
went  to  trial. 

4.  That  the  rule  of  damages  adopted  ou  the  trial  (admitting 
the  existence  of  such  road  to  be  a  breach  of  the  covenants  on 
which  the  parties  went  to  trial)  was  not  correct. 

The  two  first  points  involve  the  same  inquiry,  and  may  be 
considered  together.  Although,  in  general,  it  is  true  that,  during 
coverture,  the  power  of  the  wife  to. contract  is  suspended,  so 
that  she  is  disabled  td  bind  herself  by  any  agreement,  yet  it  is 
equally  true,  tliat  there  are  exceptions  to  this  rule.  When  the 
husband  and  wife  unite  in  ^fine  sur  concessit,  with  a  warranty, 
she  is  bound  by  the  covenant,  and  an  action  may  be  maintained 
upon  it  against  her.  This  was  so  decided,  after  great  consid- 
eration, in  the  case  of  Wotton  v.  Hehy  (2  Saund.  177,  and 
which  is  also  reported  in  several  other  books,  1  Mod.  290. 
I  Lev.  301.)  The  facts  were,  that  Hek  and  his  wife  levied  a 
Jine  sur  concessit,  by  which  they  granted  certain  lands  to  the 
plaintitf,  Wotton,  for  99  years,  if  he  should  live  so  long,  with 
covenant  of  warranty.  After  the  death  of  the  husband,  a  suit 
was  brought  on  this  covenant  against  the  wife,  who  survived 
him,  and  a  verdict  was  found  against  her ;  and  on  a  motion  in 
arrest  of  judgment,  one,  among  other  questions  made,  was, 
whether  the  action  of  the  covenant  would  lie  upon  the  warranty, 
it  appearing  that  the  defendant  at  the  time  o/  the  fine  levied 
was  a  /erne  covert.  In  support  of  the  motion,  it  was  argued, 
that  although  fernes  covert  may  pass  their  right  in  lands  by  fine, 
because  they  are  exaniined  by  a  judge  of  *record,  yet  they 
cannot  bind  themselves  in  a  personal  security,  by  covenant ;  for 
that  a  feme  covert  cannot  covenant  to  pay  damages.  The 
Court,  however,  decided,  "  that  the  action  will  lie  against  the 
defendant  on  her  warranty  in  the  fine,  although  she  was  covert 
of  baron,  and  they  did  not  make  any  scruple  of  it."  In  the 
report  of  the  case  in  1  Mod.  Rep.,  it  is  stated,  that  '^  this  point 
was  agreed  by  the  counsel  on  both  sides,  tliat  covenant  on  this 
warranty  would  lie  against  her."  It  is  not  expressly  stated  in 
the  report  of  the  case ;  but  enough  is  said  to  induce  a  belief, 
that  the  lands  In  fact  were  the  lands  of  the  husband.  With 
respect  to  this  case,  it  is  to  be  observed,  that  the  warranty  was 
contained  in  a  fine,  which  is  one  of  the  highest  matters  of 
record,  ''and  for  its  worthiness,  and  the  peace  and  quiet  it 
brings,"  is  termed  finis,  fructiis,  exitus,  et  ejfectus,  legis.  {Plow, 
259.  a.)  It  has  grown,  in  England,  to  be  the  most  common 
assurance  or  conveyance,  and  is  the  proper  mode  for  a  married 
woman  to  dispose  of  her  land :  it  partakes  of  the  solemnity, 
and  has  the  same  effect  as  a  judgment,  against  which  there  can 
be  no  averment,  while  it  remains  unreversed  or  set  aside ;  and 
it  would  seem  that  a  power  to  warrant  by  a  feme  covert,  who 
joins  in  a  fine  even  of  her  husband's  lands,  is  incident  to  that 
mode  of  alienation :  at  any  rate,  it  appears  to  be  settled,  that 
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Adoknda      she  is  bound  by  such  a  covenant;  as  much  as   her  husband. 

^^VmTitjJeck*'^  Between  a  covenant  thus  made,  and  a  covenant  in  a  deed,  there 

V.  is  u  great  difference,  and  so  it  was  held  in  the  case  of  Brereton 

^^*-        and  fVife  v.  Evans^  (Cro.  Eliz.  700.)  which  will  be  noticed 

presently,  for  another  purpose.     There  is  another  class  of  cases, 

which  is,  in  some  measure,  also,  an  exception  to  the  general 

rule  of  law,  namely,  where  the  husband  and  wife,  before  the 

statute  32  H.  VIII.  ch.  28,  make  joint  leases  of  the  lands  of 

•  the  latter,  for  Ufe  or  years ;  it  having  been  uniformly  held,  that 

if  the  wife,  after  the  death  of  her  husband,  ratify  such  leases, 

by  the  acceptance  of  rent,  or  by  any  other  equivocal  act,  she  is 

bound   by  them,  and  liable   to   the   covenants  they  contain. 

(  Cro.  Jac.  563, 564.    1  Mod.  Rep.  291 .     Cowp.  201 .    2  SaunJ. 

180.  note  9,  and  cases  there  cited.)     This  class  of  cases  has, 

however,  always  been  considered  as  an  exception  to  the  general 

[  *  548  ]  rule  of  law,  and  *was  allowed  for  the  advancement  of  agri- 
culture and  tillage.  {Goodright  v.  Straphan,  Cowp.  203.) 
In  that  case,  the  general  position,  that  the  deed  of  a  married 
woman  is  void,  is  expressly  recognized  by  Lord  Mansfield^  in 
delivering  the  opinion  of  the  Court.  The  ground  upon  which 
the  wife  is  bound  in  such  cases,  is  not  that  the  lease  was  good 
as  to  her,  at  its  creation,  but  that  she  has  ratified  and  confirmed 
it  after  the  death  .of  the  husband,  when  she  was  free  to  afiirm 
or  disaffirm  it,  at  her  election.  Grants  by  way  of  fine  are,  in  a 
great  measure,  unknown  in  this  state,  except  for  the  purpose  of 
strengthening  a  good,  or  guarding  against  the  defects  of  a 
doubtful  or  disputed  title ;  and  a  married  woman,  with  us,  may 
aliene  bj  lUy  of  the  common  assurances  in  use,  provided  she 
be  examined  by  certain  commissioners  designated  by  law  for 
that  purpose,  in  the  same  manner  as  is  necessary  in  levying 
a  fine  by  the  EnfrJish  law :  hence  it  may  be  argued,  that  as  this 
latter  mode  of  alitnatiori  has  been  adopted  as  a  substitute  for  a 
fine,  that  an  alteration  in  the  mere  form  of  the  conveyance 
cannot  alter  the  substance  of  it,  and  that  the  liability  of  a  feme 
covert  upon  her  covenants  for  the  title,  must  be  the  same, 
whether  such  covenants  are  contained  in  such  conveyances  as 
are  permitted,  rather  than  prescribed,  by  our  law,  or  in  a  con- 
veyance by  way  of  fine.  This  has,  however,  never  been  the 
understanding  of  the  profession  in  this  state. 

The  deed   of  a  feme   covert,  executed   and   acknowledged 

Imrsuant  to  the  statute,  is  good  to  pass  all  her  interest  in  the 
and  ;  but  it  has  never.  I  believe,  been  supposed  that  she  could 
bind  herself  by  any  of  the  covenants  for  the  title  which  are 
commonly  contained  in  the  conveyances  in  use  among  us. 
Such  covenimts  on  the  part  of  the  wife,  I  suspect,  are  never 
inserted,  when  the  deed  is  dr^wn  by  a  professional  man ;  and 
whenever  they  are  inserted,  it  is  where  the  blanks  have  been 
filled  up  by  some  ignorant  scrivener  in  a  printed  deed,  who  does 
not  know  the  leojal  effect  or  meaninij  of  the  words  he  makes 
use  of.  It  would  be  alarmin'r,  indeed,  if  every  married  woman 
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who  entered  into  such  covenants,  where  she  is  a  party  to  the     avdzsda 
conveyance,  solely  for  the  purpose  of  barring  her  right  of'dower,  *\vifiTBKCK°^ 
should  be  held  answerable  for  the  failure  of  her  husband's  title.  v. 

Except  the  *two  classes  of  cases  which  have  been  adverted  to,  f^^Q  i 
and,  perhaps,  a  few  others  of  a  local  or  trifling  nature,  it  may  be  l  ^^^  J 
laid  down  as  a  universal  rule,  that  every  contract  entered  into  by 
a  feme  covert  is  absolutely  void ;  not  voidable  merely^  but  void. 
It  may  be  useful  to  advert,  somewhat  at  large,  to  some  of  the 
cases  where  this  doctrine  has  been  considered,  to  show  the  great 
tenderness  of  the  common  law  in  protecting  the  wife,  not  only 
against  the  power  and  undue  influence  of  the  husband,  but  also 
against  the  acts  and  impositions  of  others.  In  an  anonymous 
case,  reported  in  12  Mod.  607,  Holt,  Ch.  J.,held,  "that  though 
a  feme  covert  seal  and  deliver  a  deed,  y^t  she  may  plead  non  est 
factum,  and  give  coverture  in  evidence."  "Her  contract  is 
merely  voi(J  as  to  binding  herself,"  say  all  the  judges,  in  Manby 
V.  Scott,  (1  Sid,  120.)  In  the  case  of  Linch  v.  Hoolce,  (6  Mod, 
311.  S.  C.  Salk.  7.)  the  defendant,  a  feme  covert,  was  arrested 
by  the  name  of  Minors,  and  gave  a  bail-bond  by  that  name,  and 
then  would  plead  misnomer ;  and  by  the  Court, "  if  a/cme  covert 
be  arrested  by  a  wrong  name,  and  gives  a  bail-bond  by  that 
name,  yet  she  may  plead  misnomer ;  for  the  bond  being  that  of  a 
feme  covert,  she  may  plead  non  est  factum  to  it;  therefore,  it  will 
not  estop  her."  In  the  case  of  Brereton  and  Wife  v.  Evans, 
(Cro.  Eliz.  700.)  the  plaintiff  brought  debt  against  the  defend- 
ant for  rent,  upon  a  lease  for  years  made  by  the  feme  and  her 
flrst  husband,  to  the  defendant,  by  indenture.  The  defendant 
pleaded,  that  the  ancestor  of  the  first  baron  was  seised  in  fee, 
and  that  it  descended  to  the  first  baron,  and  he  was  sole  seised, 
and  so  the  feme  covert  had  nothing  at  the  time  of  the  lease 
made,  and  thereupon  the  plaintiffs  demurred  in  law ;  "  but  all 
the  justices  resolved  that  it  was  a  good  plea ;  for  that  where  two 
joined  in  a  Jine  or  matter  of  record,  he  who  accepts  of  them  is 
concluded  to  say,  but  that  both  gave  it ;  but  when  it  is  by  deed, 
it  is  otherwise ;  for  that  cannot  enure  from  one  by  way  of  inter- 
est, and  from  the  other  by  way  of  estoppel ;  for  one  deed  can- 
not so  enure  to  two  intents.  Also,  when  two  join  in  a  deed, 
and  the  one  only  hath  an  interest,  it  enures  by  way  of  confirmation 
from  the  other,  and  not  by  way  of  estoppel.  But  herethis  can 
neither  be  an  estoppel,  nor  a  confirmaUon,  for  the  deed  is  utter- 
ly void  as  to  the  feme,  she  being  ^covert;  and  it  cannot  be  an  es-  [  ♦  550  I 
toppel,  for  an  estoppel  ought  to  be  mutual  on  both  parts ;  and 
a  deed  of  a  feme  covert  does  estop  her,  and  the  deed  cannot  bind 
her  to  any  effect J^  In  Goodright  v.  Straphan,  (Cotop,  203.)  be- 
fore cited,  Lord  Mansfield,  in  speaking  of  leases  made  by  hus- 
band and  wife,  and  of  their  binding  the  wife  in  case  she  ratifies 
them  after  her  husband's  death,  says,  thsft  the  authorities  to  that 
effect  are  exceptions  to  the  general  rule  of  law,  which  says,  the 
deed  of  a  married  woman  is  void ;  and  the  passage  which  he 
cites  from  Perlcins  shows  the  difference  between  the  deed  of  an 
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Addxkda     infant,  which  is  voidable^  and  that 'of  a /erne  covert,  which  is  void 

^  WHiTB]tcK '^  These  cases,  to  which  many  more  might  be  added,  show  that 

V.  the  deed  of  a.  feme  covert,  whether  executed  with  or  without  her 

^^^^'       husband,  is  void ;  and  the  exceptions  to  this  proposition  do  not 

reach  the  present  case.     It  follows,  that  the  wife  is  not  bound 

by  any  of  the  covenants  upon  which  the  plaintiff  has  counted. 

Whether  the  plaintiff  can  have  judgment  against  the  husband 

alone,  is  a  point  to  be  considered  hereafter.     It  is  proper  first  to 

consider  the  third  point  made  upon  the  case : — 

3.  Whether  the  existence  of  the  public  highway  is  a  breach 
of  either  of  the  covenants  upon  which  the  parties  went  to  trial  ? 
These  covenants  are,  1st.  That  the  defendants  were  the  true 
and  lawful  owners  of  all  the  land  conveyed ;  2d.  That  they  were 
lawfully  seized  of  a  perfect,  absolute,  and  indefeasible  estate,  in 
fee  simple,  and  that  they  had,  in  themselves,  good  right,  full 
power,  and  lawful  authority,  to  grant  and  convey  in  the  manner 
aforesaid.  It  is  not  necessary,  in  order  to  maintain  an  action  on 
either  of  these  covenants,  that  the  plaintiffs  should  aver  or  prove 
an  eviction.  If  it  appear  on  the  trial,  that  the  title  of  the 
grantor,  from  any  cause,  was  not,  in  point  of  fact,  such  as  he 
covenanted  it  to  be,  and  any  damage  has  resulted  to  the  grantee, 
that  is  all  which  is  required  to  be  shown.  Whether  the  fact, 
which  is  admitted  in  this  case,  that  upwards  of  eleven  acres  of 
the  land  conveyed  were  used  and  enjoyed  as  a  public  highway 
before,  at  the  time,  and  ever  since  the  execution  of  the  deed,  is 
a  breach  of  either,  or  of  all  these  covenants,  is  the  question ;  and 
it  appears  to  me  that  the  simple  statement  of  it  is  sufficient  to 
[  *  551  ]  show,  that  it  must  be  answered  in  the  affirmative.  The  *cove- 
nant  of  seisin  implies  that  the  grantor  is  the  exclusive  owner. 
That  this  is  so,  is  evident  from  the  nature  of  the  covenant,  and  the 
reason  of  the  thing ;  for,  otherwise,  if  the  srantor  had  previously 
given  a  lease  for  years  or  for  lives,  and  had  a  mere  reversionary 
mterest,  or  an  estate  in  remainder,  his  covenant  would  not  be 
considered  as  broken.  Suppose  the  plaintiff  had  entered  under 
this  deed,  and  that  he  had  liNsen  evicted  by  a  title  derived  under 
a  lease  given  by  the  ^antor,  or  some  person  from  whom  he  had 
derived  his  title,  can  it  be  supposed,  for  a  moment,  that  such  an 
eviction  would  not  be  a  breach  of  the  covenant  of  seisin  ?  The 
books  abound  in  cases  to  show,  that  such  an  eviction  is  a  breach 
of  a  covenant  for  quiet  enjoyment,  which  differs  only,  in  its 
nature  and  legal  import,  from  a  covenant  of  seisin,  in  this,  that 
there  can  be  no  breach  of  it,  so  as  to  give  a  right  of  action,  un- 
less the  plaintiff  has  been  evicted  or  disturbed  in  his  possessioir. 
This  covenant  also  implies,  that  the  covenantor  has  a  seisin  in  fact, 
and  that  the  covenantee  shall  have  a  right  to  enter,  and  enjoy  the 
land,  and  cultivate  and  use  it  as  he  sees  proper ;  and  that  he  may 
sell  and  convey  it,  in  the  %ame  manner,  to  others.  The  seisin  con- 
templated by  Uiis  covenant  is,  that  the  grantor  is  entitled  to  the  im- 
mediate possession  of  the  land,  and  to  exercise  that  uncontrolled 
and  exclusive  dominion  over  it,  to  which  the  lawful  owner  is  en-* 
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titled.    Now,  where  a  lawful  public  highway  covers  part  of  the     Addxhda 
laud,  at  the  time  such  covenants  are  entered  into,  the  grantor  *\|^i^2JJk' 
has  no  right  of  entry,  and  his  grantee,  as  long  as  such  road  con*  v. 

tinues,  (and  it  is  to  be  presumed  it  will  continue  forever,)  is  as  ^'* 
eiTectually  excluded  from  the  enjoyment  of  the  land  over  which  ^ 
the  road  is  laid,  as  if  the  grantor  had  previously  conveyed  it  in 
fee  simple.  The  injury  is  as  great,  and  the  substance  of  the 
covenant  is  as  much  broken,  in  the  one  case  as  in  the  other. 
Suppose  there  had  been  no  other  land  conveyed,  except  that 
covered  by  the  road ;  would  it  not  be  an  affront  to  common 
sense  to  say,  that  because,  by  possibility,  at  some  future  period, 
the  road  might  be  discontinued,  and  the  grantee's  heirs  or  as- 
signs might  then  enter  and  enjoy  it,  that,  therefore,  the  grantors 
were  to  be  considered  as  being,  within  the  meaning  and  legal 
intent  of  these  covenants,  the  lawful  owners  seised  *o{  a,  perfect  [  *  552  ] 
and  absolute  estate  in  fee  simple,  and  having  full  power  to  sell  ? 
The  case  of  Kellogg  v.  hgersoU^  (2  Mats,  Rep.  97.)  is  very 
much  like  the  present.  There  the  defendant  sold,  with  a  cove- 
nant that  the  land  was  free  from  encumbrances ;  and  the  breach 
alleged  is  almost  in  the  very  words  of  the  fourth  breach  in  this 
case.  The  counsel  for  the  defendant  there  argued,  as  the 
counsel  has  in  this  case,  that  the  facts  averred  in  the  breach 
gave  no  right  of  action ;  but  the  Court  decided  otherwise,  and 
for  reasons  which  apply,  with  full  force,  to  this  case.  That,  it 
is  true,  was  a  covenant  against  encumbrances ;  but  if  the  exist- 
ence of  such  a  road  was  a  breach  of  that  covenant,  a  fortiori,  I 
should  suppose  it  to  be  a  breach  of  the  covenants  in  this  case. 
A  mortgage  and  a  judgment  are,  strictly  speaking,  encum- 
brances :  now,  suppose  a  conveyance  to  have  been  made  of 
lands  which  had  been  previously  mortgaged,  or  against  which 
there  was  an  unsatisfied  judgment,  and  that  the  land  is  sold  un- 
der the  mortgage  or  judgment,  and  bought  by  the  grantee  or 
a  stranger,  whereby  the  title  under  the  conveyance  is  defeated ; 
can  it  be  doubted  that  this  would  be  a  breach  of  the  covenant  of 
seisin,  as  well  as  ef  the  covenant  against  encumbrances  ?  It  was 
said,  that  if  the  existence  of  a  public  highway  at  the  time  of  ex- 
ecuting this  deed  is  a  breach  of  these  covenants,  the  laying  out 
a  highway  afterwards  would  be  a  breach  also.  This  is  al- 
together fallacious.  The  laying  out  of  a  road  is  an  act  of  the 
government,  and  is  not  done  through  the  agency  or  any  default 
of  the  grantor ;  and  any  person  who  purchases  land,  does  so, 
knowing  that  the  government  may  appropriate  such  part  of  it 
for  public  use  as  the  public  good  may  require ;  but,  in  every 
such  case,  the  present  owner  or  proprietor  receives  an  adequate 
compensation,  and  has,  therefore,  no  other  claim.  It  has  been 
ar^ed,  that  where  convejiiEces  include  highways,  the  grantee 
takes  the  land  subject  to  the  eaJi:>c:e;[^t ;  ana  knowing  of  its  ex- 
istence, it  would,  therefore,  be  unjust  &r.i  jiequitsMe  that  he 
should  msdntain  an  action  on  any  of  the  usual  covenants  in  the 
deed.    But,  in  a  Court  of  law,  these  considerations  can  have  no 
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Addxfda     influence.     The  question  here  is  not,  whether  the  grantee  did, 
'^i^iwECK^  or  did  not,  know  of  the  existence  of  the  road.     Whether  the 
V.  covenant  is  broken  *or  not,  cannot  depend  upon  that  fact,  nor 

^^'*  can  it  at  all  be  the  subject  of  inquiry.  A  Court  of  law  must 
judge  from  what  appears  in  the  deed  itself,  and  is  not  permitted 
to  travel  out  of  it  to  determine  its  legal  eifect.  Let  us  suppose, 
however,  the  grantee  to  have  been  an  entire  stranger  to  the 
land ;  that  he  had  never  seen  it ;  that  he  purchased  it  by  the 
acre,  and  that  all  the  land  described  in  the  deed  had  been 
covered  by  a  highway ;  how  would  the  equity  of  the  case  then 
stand  ?  If,  in  this  case,  the  grantee  knew  of  the  enstence  of  the 
road,  and  the  deed  had  been  executed  under  mistake  or  misap- 
prehension, the  grantee  might,  perhaps,  have  relief  elsewhere ; 
but  in  this  Court  he  is  bound  by  the  t^rms  of  his  covenants.  ^ 
am,  accordingly,  of  opinion,  that  the  plaintiff  has  shown  a  right 
to  recover  against  the  husband.  The  next  question  is.  What 
shall  be  the  rule  of  damages  ?  I  have  no  hesitation  to  say,  the 
consideration  money,  as  in  other  instances.  The  existence  of 
the  road  is  equivalent  to  a  total  failure  of  tide.  If,  however, 
this  is  not  the  true  rule,  but  the  actual  damages  sustained  is  to 
be  the  measure,  still  there  is  no  reason  to  disturb  the  verdict, 
because  it  does  not  appear  what  rule  of  damages  the  jury  or 
judge  adopted ;  and  whatever  it  was,  it  was  not  complained  of 
at  the  trial.  The  only  remaining  question  arising  upon  the 
case  is,  whether  the  plaintiff  can  take  judgment  against  the  hus- 
band alone.  This  is  a  question  of  some  difficulty ;  but  I  think 
the  principle  established  by  this  Court,  in  the  case  of  Hartness 
V.  l^hompson  and  othersy  embraces  the  case  before  us,  and  ought 
to  govern  its  decision.  In  the  case  of  Colcord  et  aL  v.  Sioan  and 
Wife,  (7  Mass.  Rep.  291  •)  the  defendants  were  sued  on  a  cove- 
nant of  warranty,  and  the  Court,  after  deciding  that  the  action 
could  not  be  maintained  against  the  wife,  gave  the  plaintiff  leave 
to  enter  a  nolle  prosequi  as  to  her,  and  to  proceed  against  the 
husband  alone.  This  was  done  before  verdict,  and,  as  I  should 
infer  from  the  report  of  the  case,  upon  the  trial.* 

3.  As  to  the  motion  in  arrest  of  judgment,  the  remarks  which 
have  already  been  made,  dispose  of  all  the  objections  to  the 
declaration,  except  that  it  is  not  averred  that  the  deed  was  duly 
acknowledged  by  the  wife.  This,  however,  is  not  material  to 
[  *  554  ]  be  decided,  l)ecause  the  wife  is  not  *liable  on  any  event.  The 
course  proper  to  be  taken,  if  the  opinions  which  I  have  expressed 
are  correct,  would  be  to  require  the  defendant  to  alter  the  postea, 
so  that  it  should  appear  that  the  plaintiff  was  nonsuited. on  the 
trial,  as  to  the  wife,  or,  that  a  verdict  was  taken  for  her  at  the 
election  of  the  wife;  and  if  he  did  not  consent  to  this,  that  the 
motion  in  arrest  of  judgment  generally  should  be  granted. 
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STATE  OF  NEW- YORK, 

IN   FEBRUARY,   MARCH,   AND   APRIL,    1818. 


David  Dunham,  appellant^ 

against 
Anthony  Dey,  respondent. 

THIS  was  an  appeal  from  the  Court  of  Chancery.  The  re-  \  deed  mir- 
spondent,  in  his  bill  in  the  Court  below,  stated  that  Matthias  Ebsoiufe*^  co^ 
and  William  Ward  were  copartners  in  the  business  of  book-sel-  veyanceofiand, 
lers,  before,  on,  and  after  the  27th  of  January,  I8I0,  on  which  tendJd  wa^^l 
day,  M.  Ward  was  seised  of  fifty  lots  of  ground  in  the  ninth  cuniy  for  a 
ward  of  the  city  of  NfiW-Yorky  containing  each  25  feet  by  100.  ^'. "«? ""°''" 
That  M.  Ward  gave  to  the  appellant  a  deed. of  conveyance  for  ^  pa^y  ca» 
these  lots,  which  was  absolute  on  the  face  of  it,  but  was  intended  b  eqult^^  a- 
only  as  a  security,  or  for  some  temporary  purpose  understood  s^^^  ?  °»ort- 

^  rf '  ar         J  r      r  ^  grggrg  ^iven  tor 

ausuiiousdf^bi, 

without  oflTerin^  to  redeem,  on  payment  of  the  priDcipa]  aiid  le^l  interoR. 

Where  a  mortgage  U  given  as  security  for  the  payment  of  promissory  notes,  which  are  from  time  to  time 

renewed,  the  renewal  is  not  to  be  deemed  an  extinguishment  of  the  original  debt,  so  as  to  affect  Uie  con* 

tinoance  of  the  security. 

A  person  who  takes  a  conveyance  of  land,  with  notice  of  a  prior  unregistered  mortgage,  is  not  a  bonajidt 
purchaser  who  can  gain  a  priority  by  having  his  deed  first  recorded,  (b) 


notice  to  the  grantee  of  the  prior  mortgage  to  D.  D ..  which  had  never  been  recorded,  and  that  therefore, 
the  grantee  could  not,  by  having  his  deed  first  recoraed,  obtain  a  priority. 


(a)  Vide  Broum  v.  Bean,  3  WtndeWt  Rep.  208.    Lane  v.  Sheartj  I  Bid.  433.    Jamu  ▼.  Jforvy,  2  Cow. 
Rep.  246.     Clark  v.  Henry,  2  Cowen,  334. 

{b)  Jackson  v.  M*Chetnetf,  7  Ccto.  Rep.  360     Berry  v.  Mutual  Lu.  Co.,  2  Jofuu,  Ch.  Rep.  603.    Jack 
on  v.  Van  Valkenkurgh.  8  Cowen,  260. 
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IN  ERROR,  between  them,  and  was  never  registered  as  a  mortgage.  That 
^"^j^^Y^  ^^  ^^  ^^  of  July  y  1810,  a  *writing,  bearing  date  on  that  day, 
Fd>niary,]8{8.  was  made  and  executed  under  the  hands  and  seals  of  M.  Ward 
and  the  appellant,  reciting  that  M.  and  W.  Ward  were  indebted 
to  the  appellant  in  the  sum  of  10,000  dollars,  on  three  promis* 
Het.  sory  notes,  payable  six  months  after  date,  and  dated  respectively 
the  24th,  25th,  and  26th  of  Julvy  1810;  the  conveyance  from 
3f.  Ward  to  the  appellant,  that  m.  and  W.  Ward  had  deposited 
v.itli  the  appellant  certain  notes  of  R.  Bache  and  Co,,  and  de- 
claring that  if  the  notes  of  iU.  and  W.  Ward  should  be  regularly 
paid,  the  conveyance  and  the  notes  of  jR.  B.  and  Co.  should  be 
given  up,  otherwise  they  were  to  remain  as  security,  and  the 
appellant  might  sell  the  lots  and  collect  the  money  on  B.  and 
Co.'s  note^ ;  but  this  writing  was  never  registered.  That  on 
the  17th  and  25th  of  ^ttn^,  1811,  M.  and  W.  Ward  made  and 
delivered  to  the  appellant  their  other  notes,  each  for  3,333  dol- 
lars and  33  cents,  and  which  were  received  by  his  agent,  M. 
B.  Edgar y  on  account  of  the  notes  given  by  them  in  Ju/y,  1810, 
but  the  latter  notes  were  still  retained  by  the  appellant ;  that  at 
the  same  time  they  paid  the  appellant  the  interest  due  thereon, 
and,  in  addition  thereto,  a  large  sum,  by  way  of  usury,  on  the 
substituted  notes,  which  last,  when  they  fell  due,  were  taken  up 
by  the  respondent.  The  bill  further  stated,  that  JW.  and  W. 
Ward,  by  indenture  of  the  11th  of  May,  1812,  conveyed  and 
assigned  to  the  respondent  all  their  estate,  real  and  personal, 
^except  wearing  apparel,  household  furniture,  and  certain  speci- 
ned  debts,)  in  trust  for  the  benefit  of  their  creditors,  and  a  pari 
of  the  property  so  conveyed  was  the  right  and  interest  of  M 
Ward  in  the  fifty  lots  contained  in  the  deed  to  the  appellant 
and  that,  afterwards,  by  a  deed  of  the  16th  of  November,  181 2| 
M.  Ward  executed  another  conveyance  of  those  lots,  upon  the 
same  trusts,  for  the  more  clear  description  of  the  said  lots,  and  to 
confirm  the  title  of  the  respondent  therein ;  and  that  on  the  19th 
of  November,  1812,  the  respondent  gave  a  written  notice  of  the 
conveyance  to  the  appellant,  requesting  him  to  give  up  his  deed 
to  be  cancelled,  to  release  his  right  in  the  land,  and  to  give  up 
the  three  promissory  notes  of  M.  and  W%  Ward  to  be  cancelled. 
The  bill  further  stated,  that  between  the  27th  of  Jangnary,  1810, 
and  the  day  of  the  date  of  the  assignment  from  M.  and  W. 
[  •  657  ]  *Ward  to  the  respondent,  M.  and  W.  Ward  had  various  dealings 
with  the  appeUant,  by  exchanging  notes,  upon  which  transac- 
tions the  appellant,  taking  advantage  of  their  necessities,  extorted 
from  them,  under  the  name  of  commissions,  or  some  other  name, 
but  in  fact  for  usury  and  unlawful  interest,  contrary  to  the 
statute,  2,000  dollars  or  upwards,  for  which  the  appellant  be- 
came and  was  Accountable  to  M,  and  W,  Ward,  before  and  at 
the  time  they  made  the  assignment  of  their  estates  in  trust  to  the 
respondent,  and  for  which  the  appellant,  in  consequence  of  that 
assignment,  became  accountable  to  the  respondent.  The  bill 
prayed  that  the  appellant  might  deliver  up  the  said  deed  of  the 
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fi7th  ai  January,  1810,  and  release  to  the  respondent  all  pretence  lAT  ERROR, 
of  right  in  the  said  fifty  lots,  and  account  with  the  respondent,  ai^bany  * 
for  what  the  appellant  had  received  for  usury  or  unlawful  in-  Febraary^jsia. 
terest  from  the  said  ilf.  and  W.  Wardy  as  stated  in  the  bill.  ' 

The  appellant,  in  his  answer  in  the  Court  below,  denied  that 
the  deed  from  JU.  Ward,  to  him,  was  made  on  any  usurious  or 
illegal  contract,  or  that  the  purposes  of  it  were  fulfilled  on  the 
27th  of  Julfi,  1810,  or  were  yet  fulfilled.  The  answer  stated, 
that  on  the  27th  of  January,  1810,  M.  and  W.  Ward  applied 
to  the  appellant  to  advance  them  three  promissory  notes  for 
10,000  dollars,  payable  six  months  after  date,  which  he  agreed 
to  do,  and  accordingly  advanced  them  three  notes,  each  for  an 
equal  portion  of  that  sum,  dated  the  24th,  25th,  and  26th  of 
January,  1810,  payable  six  months  after  date  respectively, 
whereupon  M,  Ward  conveyed  to  the  appellant  the  before- 
mentioned  fifty  lots,  by  a  deed  of  that  date,  which  was  absolute 
in  its  terms,  but  was  intended  only  as  security  for  the  notes  so 
advanced ;  that  on  the  23th  of  Jdy,  1810,  M.  and  W.  Ward 
applied  to  the  appellant  to  renew  the  notes,  which  be  did,  by 
giving  their  notes  for  the  same  sums,  dated  the  26th,  27th,  and 
2dth  of  July,  payable  in  six  months ;  and  thereupon  they  gave 
the  appellant  their  three  notes,  two  for  3000  dollars  each,  and 
one  for  4000  dollars,  dated  the  24th,  25th,  and  26th  of  July, 
payable  six  months  after  date,  left  the  deed  in  his  hands,  and 
also  deposited  with  him  three  notes  of  R.  Bache  and  Co.,  of  which 
two  were  for  1408  dollars  42,  cents  each,  and  the  other  1408 
dollars,  *41  cents ;  that  the  difference  in  the  ^dates  of  the  notes  [  *  558  ] 
given  by  the  appellant,  and  those  taken  from  M.  and  W.  Ward,  • 
in  exchange,  was  to  enable  the  appellant  to  collect  the  latter 
notes  before  his  fell  due,  or  to  sell  the  fifty  lots  to  raise  the 
money ;  and  that  M.  and  W.  Ward  took  up  the  notes  which 
they  had  given  to  the  appellant  in  January,  and  which  he  had 
lodged  in  the  bank  for  collection ;  but  that  the  notes  given  in 
July,  being  lodged  for  collection  in  the  bank,  were  left  impaid, 
the  Wards  having  previously  failed,  and  were  taken  out  of  the 
bank  by  the  appellant,  and  retained  by  him,  with  their  consent. 
The  appellant  admitted  that  the  deed  of  the  27th  of  January, 
1810,  was  never  registered  as  a  movtgage,  but  that  it  was  re- 
corded as  a  deed,  on  the  day  it  bears  date ;  and  also,  that  the 
defeasance  had  never  been  recorded.  He  stated,  that  after  the 
notes  of  M,  and  W.  Ward,  given  in  July,  1810,  had  become 
payable,  iU.  Ward  proposed  to  the  appellant,  to  raise  for  him, 
on  his  notes,  10^000  dollars,  to  ,put  him  in  cash  to  that  amount, 
and  prevent  a  sale  of  the  lots ;  in  consequence  of  which  M.  and 
W.  Ward  gave  to  him  three  notes,  one  dated  25th  of  May,  181 1, 
for  3383  dollars  33  cents,  at  sixty  days,  for  ^hich  they  received 
from  him  his  note  for  the  same  amount,  dated  the  28th  of  May, 
at  sixty  days ;  another  note,  dated  19th  of  June,  1811,  at  ninety 
days,  lor  3333  dollars  33  cents,  for  which  they  received  his  note 
for  the  same  amount,  dated  the  15th  of  June,  1811 ;  and  a  third 
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m  ERROR,  note  for  3333  dollars  33  cents,  dated  the  24th  of  Juntf  at  thirty 
ALBANY     days,  which  he  received  to  meet  his  note  given  to  them  payable 

February,  isfs.  at  fivo  months  from  the  25th  of  February,  then  last ;  on  which 
notes,  money  was  raised  by  M.  Wordy  who  gave  the  respondent 
the  proceeds ;  but  he  denied  that  he  received  from  them  any 
DxT.  notes  of  the  17th  and  25th  of  June,  as  mentioned  in  the  biU. 
He  also  alleged,  that  at  the  time  the  proposition  to  raise  money 
on  the  respondent's  notes  was  made,  M.  Ward  agreed  that  the 
notes  given  in  July^  1810,  should  be  retained  by  the  respond- 
ent, until  the  lots  should  be  sold,  or  the  loan  or  debt  discharged, 
because  they  corresponded  with  the  notes  described  in  the  de- 
feasance, and  the  deed  and  defeasance  were  also  to  remain  in 
force  till  the  debt  was  paid ;  but  he  denied  that  the  notes  of  the 

[  *  559  ]  25th  of  May,  12th  and  24th  of  June,  181 1 ,  were  •given  by  the 
Wards,  or  received  by  the  respondent,  in  lieu  of  the  notes  of 
July,  1810,  on  which  latter  notes  they  paid  all  the  interest  that 
had  accrued  ;  and  he  admitted  that  the  notes  given  by  M,  and 
W.  Ward,  in  May  and  June,  1811,  had  been  paid.  He  admit- 
ted that  he  had  received  from  them  commissions,  varying  from 
one  half  to  two  and  a  half  per  cent.,  but  denied  all  extortion  and 
usury. 

The  receipt  before  alluded  to,  signed  by  M.  B.  Edgar,  was 
in  the  following  terms  : — 

''NeW'York,  June  llth,  1811.  Received  from  M.  and  W. 
Ward,  their  two  notes,  viz.  25th  May,  sixty  days,  th*irty-three 
hundred  and  thirty-three  -^  dollars.  12  Jiuu,  90  dflys,  same 
amount,  being  on  account  of  their  three  notes,  24,  25,  26  July, 
1810,  at  6  ms.,  for  10,000.     D.  Dunham,  p.  M.  B.  Edgar." 

On  the  back  of  the  receipt  there  was  this  endorsement :  "  25 
June,  received  note  30  days,  $3333  33.  M.  B.  Edgar:' 

The  assignment  of  the  llth  May,  1812,  from  ilf.  and  W. 
Ward^  to  the  respondent,  contained  a  grant  of  <<  all  the  estate 
and  property  of  the  said  Matthias  Ward  and  William  Ward, 
either  joint  or  several,  and  both  real  and  personal,  and  whether 
in  possession,  reversion  or  remainder,  (the  wearing  apparel  and 
household  furniture  of  the  parties  respectively  excepted,)  and 
t^e  several  debts  and  demands  due  to  the  said  Matthvis  Ward 
and  William  Ward,  either  jointly  or  severally,  whether  mentioned 
and  described  in  the  schedule  hereto  annexed,  marked  B.  or 
otherwise,  and  more  particularly  the  stock  in  trade,  now  in  the 
house  called  the  City  Hotel,  in  the  s&id  city  of  New-  York,  or  the 
wareroom  in  the  rear  of  the  same.  To  have  and  to  hold,  dec." 
In  the  schedule  referred  to,  there  was  the  following  clause : — 
"  Lots  of  ground  in  t^uart  street,  the  title  to  which  is  in  name 
of  David  Dunham,  pven  as  coUateral  security  to  pay  .^rtaii 
notes."  The  deed  of  conveyance  of  those  lots,  of  the  IGth  No- 
vember, 1812,  from  M.  Ward,  to  the  respondent,  referred  to  the 
description  of  them  as  pven  in  the  schedale  to  the  assignment 
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The  te^mony  in  the  Court  below,  taken  on  the  part  of  the  IN  error. 
respondent,  fully  established  the  fact,  that  a  commission  *of  two     ALBANY  * 
and  a  half  per  cent,  had  been  received  by  Dunham  from  the  Febmary^isk 
fVardsy  on  the  several  exchanges  of  notes  before  mentioned.  ^'"^P^"'^^^^ 
The  transaction,  however,  was  not  regarded  by  the  chancellor        "^^am 
as  usurious,  who  did  not  notice  it  in  his  decree,  but  ordered  a        ^^v- 
conveyance  of  the  lots  in  question  to  be  executed  by  the  appel- 
lant to  the  respondent,  and  that  tbc§  appellant  pay  the  costs  of 
suit.     For  the  decree  of  the  chancellor,  and  the  reasons  on 
which  it  was  founded,  see  2  Johns.  Ch.  Rep.  188 — 196. 

T.  A.  Emmetf  for  the  appellant,  contended,  that  the  question  Feb,  2—6^ 
of  usury  could  not  be  discussed  on  the  present  appeal.  If  the 
respondent  considered  the  decree  of  the  chancellor  erroneous 
in  that  respect,  he  might  have  entered  a  cross  appeal,  and  thus 
brought  the  subject  before  the  court ;  but,  not  having  done  so, 
ail  discussion  must  be  confined  to  the  other  points  on  which  it 
has  been  sought  to  invalidate  the  deed  from  Ward  to  the 
appellant. 

The  deed  of  the  27th  of  January j  1810,  was  an  absolute  con- 
veyance, and  vested  an  absolute  title  in  the  appellant :  it  was 
not  until  the  following  Julj/y  that  a  defeasance  was  executed, 
and,  consequently,  in  all  the  intermediate  time,  it  could  have 
been  recorded  no  otherwise  than  as  a  deed.  Had  the  execution 
of  the  conveyance  and  the  defeasance  been  simultaneous,  they 
would  have  been,  in  fact,  but  one  and  the  same  disposition  of 
the  property,  and  no  more  than  equivalent  to  a  single  instru- 
ment, containing  both  a  grant  and  the  condition  on  which  the 
estate  of  the  grantee  was  to  be  devested,  and  the  transaction 
could  be  regarded  no  otherwise  than  as  a  mortgage.  {PoweU 
on  Mort,  6,  7.)  But  where  the  defeasance,  as  in  this  case,  is 
subsequently  executed,  it  cannot  vary  the  nature  of  the  original 
deed,  as  between  the  parties  themselves.  It  is  an  agreement, 
or  trust,  which  may  be  enforced  ;  but,  as  to  third  persons^  the 
deed  continued  an  absolute  conveyance ;  nor  does  it,  as  the 
chancellor  supposed,  relate  back  to  the  original  deed :  the  law 
gives  it  no  such  relation,  {Cotterell  v.  Purchase^  Cases  temp. 
Talb.  61.)  and  the  parties  themselves  never  intended  it  to  be 
retrospective.  The  instrument,  on  the  face  of  it,  was  only  pro- 
spective^ the  appellant  might  have  sold  and  conveyed  an  abso- 
lute and  irredeemable  estate,  and  it  was  in  the  contemplation  of  [  *  561  ] 
the  parties,  that  he  should  have  that  power.  There  was  no  ac- 
tual possession  of  the  lots,  and  the  law  will,  of  course,  deem  the 
possession  to  be  in  him  who  has  title. 

The  respondent  was  not  a  bona  fid^  purchaser.  Indeed,  it 
no  where  appears,  except  in  the  schedule  of  the  assignment 
from  M.  and  fV.  Ward  to  him,  that  he  was  a  creditor ;  and  that 
assignment  and  schedule  are  not  evidence  against  the  appellant ; 
but  if  he  were  a  purchaser  for  valuable  consideration,  be  is  not, 
therefore,  necessarily,  a  htma  fide  purchaser.    As  a  trustee  for 
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m  ERROJL  the  payment  of  debts,  he  is  not  a  purchaser  for  valuable  con* 
ALBANY  "  sideration :  he  paid  nothing.    The  statute  means  a  purchaser, 

February,  1818.  in  the  common  and  vulgar  sense,  one  who  lays  out  his  money ; 
~  and  admitting  that  the  deed  and  defeasance  may  be  coupled, 

and  make  parts  of  me  transaction,  as  he  was  affected  with 
notice,  he  was  not  a  baTuiJide  purchaser.  The  schedule  to  the 
deed  of  assignment  itself,  was  full  intimation  of  the  appellafot's 
claim ;  for  it  states  expressly,  that  the  title  to  the  lots  b  question 
was  in  the  name  of  the  appellant,  and  that  it  was  given  to  him 
as  collateral  security  to  pay  certidn  notes. 

Where  a  person  takes  a  conveyance  of  the  legal  estate,  with 
notice  of  a  prior  right,  he  is  guilty  of  a  fraud,  (Le  Neve  v. 
Le  Neve,  3  Atk.  646.  S.  C.  Ambl.  436.  I  Ves.  64.  Bwr.  Rep. 
474,  per  Lord  Mansfield.  Jackson  d,  Humphrey  and  others,  v. 
Given  and  others,  8  Johns.  Rep.  137.  Jackson  d.  Livingston 
and  others,  v.  Neely,  10  Johns.  Rep.  374.)  and  cannot  gain  a 
priority  by  having  his  deed  recorded.  It  is  true,  that  Lord 
Hardwicke,  in  Hine  v.  Dodd,  (2  Atk.  276.)  says,  that  "  sus- 
picion of  notice,  though  a  strong  suspicion,  is  not  sufficient  to 
^  ustify  the  Court  in  breaking  in  upon  an  act  of  Parliament ;''  but 
le  previously  admits,  <Uhat  apparent  fraud,  or  clear  and  un- 
doubted notice,  would  be  a  proper  groiind  for  relief."  The 
master  of  the  rolls,  therefore,  in  JoUand  v.  Stainbridge,  (3  Ves. 
478.)  was  certainly  not  warranted  in  asserting,  that  Lord  Hard^ 
tncke,  in  Hine  v.  Dodd,  said,  that  ^^  nothing  short  of  actual 
fraud  win  do."  Besides,  in  I}ine  v.  Dodd,  the  defendant 
denied  notice,  and  there  was  but  a  single  witness  to  fix  it  upon 
him :  this  alone  was  a  sufficient  ground  for  dismissing  *the  bill, 
and  it  was  unnecessary  to  go  into  any  further  inquiry.  New^ 
land,  in  his  treatise  on  contracts,  p.  510,  observes,  that  '^Lord 
Hardwicke  did  not  mean  to  say,  that  it  was  necessary  to  make 
out  a  case  of  actual  fraud,  as  distinguished  from  the  fraud 
which  equity  imports,  to  a  person  purchasing  with  notice  of  a 
prior  title,  and  endeavoring  to  defeat  it  by  obtaining  the  legal 
estate,  in  order  to  admit  evidence  in  the  case  alluded  to.  Lord 
Hardwicke  plainly  distinguishes  between  one  species  of  fraud 
and  the  other,  and  admits,  that  in  either  case  relief  would  be 
given."  "The  intention  of  the  act,"  says  Mr.  Sugden,  (Law 
of  Vendors  and  Purchasers,  47 1 .)  "  was  to  secure  subsequent 
purchasers  and  mortgagors  against  prior  secret  conveynnces  and 
fraudulent  encumbrances;  and,  therefore,  where  a  person  has 
notice  of  a  prior  conveyance,  it  is  not  a  secret  conveyance  by 
which  he  can  be  prejudiced ;  for  he  can  be  in  no  danger,  where 
he  knows  of  another  encumbrance ;  because  he  might  then  have 
stopped  his  hand  from  proceeding,  and,  therefore,  is  not  a 
person  whom  the  statutes  meant  to  relieve."  If  by  suspicion 
of  notice,  be  meant,  what  is  sufficient  to  put  the  party  upon 
mquiry,  that,  Lord  Hardwicke  has  himself  said,  is  good  notice 
m  equity ;  {Smith  v.  Low,  1  Atk.  490.)  and  in  Le  Neve  v.  Li 
Neve,  (3  Atk.  646.)  he  proceeds,  throughout,  on  the  ground. 
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'  that  the  taking  a  conveyance  with  notice  of  a  prior  right,  makes  in  error, 
a  person  a  mala  fide  purchaser,  and  he  decides,  that  notice  to*  "j^lbany" 
the  agent  was  sufficient  to  afiect  the  principal.    This  case,  February,  isia. 
certainly,  went  far  beyond  the  narrow  rule  laid  down  in  fCne  v. 
Dod(L    If  a  man  purchases  the  fee  in  land  uader  a  lease,  and 
is  informed  of  the  existence  of  the  lease,  is  there  not  sufficient 
to  put  him  upon  inquiry,  and  must  he  not  be  bound  by  all  the 
stipulations  and  covenants  which  it  contains?      {Taylor  v. 
Stibbert,  2  Ves.jun.  437.)     The  respondent,  in  the  case  before 
the  Court,  was  apprized  of  the  existence  of  the  appellant's  deed. 
He  had  sufficient  to  put  him  upon  inquiry ;  and  he  cannot  pro- 
tect himself  by  alleging  the  want  oi  that  knowledge,  which 
it  was  his  duty  to  acquire. 

The  facts  of  the  casp  show,  that  the  notes  given  by  the 
Wards,  in  July,  1810,  have  always  remaijaed  outstanding  and 
unsatisfied.  Such  is  the  aUegatioo  of  the  answer,  and  *^there  [  *  563  ] 
is  nothing  to  repel  it,  but  an  inference  drawn  from  an  obscure 
expression  in  Edgar's  receipt.  If  the  respondent's  objections 
to  the  deed  of  the  27th  of  Jarmsury^  1810,  are  weU  founded,  he 
has  an  adequate  remedy  at  law ;  and  the  decree  of  the  chan- 
cellor was  incorrect,  in  ordering  the  deed  to  be  delivered  up  to 
be  cancelled,  for  it  contains  covenants  which  ought  not  to  be 
released,  and  which  no  insolvency  would  sweep  away. 

Riggs  and  &  Jones,  jun.  contra.  The  question  of  usury 
is  open  for  discussion  in  this  Court,  which,  on  an  appeal  from 
chancery,  will  hear  and  decide  t)n  the  whole  merits  oi  the  case, 
and  finally  settle  all  the  matters  in  controversy  between  the 
parties.  (Le  Guen  v.  Gouvemur  and  Kemble,  1  Johns.  Cos. 
436.  M  Vickar  and  others  v.  fVolcoit  and  others,  4  Johns, 
Rep.  510.^  It  is  the  settled  practice  of  the  Court  of  Appeals  • 
in  Firginta,  to  correct  an  error  to  the  injury  of  the  respondent, 
although  he  has  not  appealed  from  it.  {Day  v.  Murdoch,  1 
Munford,  460.)  A  sinular  practice  is  adopted  in  the  Court  of 
Chancery,  where,  on  a  rehearing,  although  the  party  petitioning 
is  restricted  to  the  specific  objects  of  his  petition,  yet  the  whole 
case  is  open  to  his  adversary. 

The  notes,  for  the  securing  the  payment  of  which  the 
mortgage  was  given,  were  usurious ;  or,  if  not  usurious,  there 
was  extqjrtion,  and  an  undue  advantage  taken  of  the  situation 
and  necessity  of  the  Wards.  The  amount  of  interest  received, 
or  stipulated  to  be  received,  upon  the  various  transactions 
between  them  and  the  appellant,  exceeds  the  l^al  rate  of 
seven  per  cent. ;  and  it  is  in  vain  to  attempt  to  shelter  it  under 
the  name  of  commissions.  A  creditor  is  not  allowed  to  make 
it  a  condition  of  the  loan,  .that  he  should  receive  a  compen- 
sation for  his  services  in  procuring  the  money ;  for  it  tends, 
most  manifestly,  as  was  observed  by  the  chancellor  in  another 
case,  to  oppression  and  usury,  if  it  is  not  usucy  in  itself.  {Hint 
.  Handy,  I  Johns.  Ch.  Rep.  6.)     And  in  a  case  between  these 
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iN  ERROR,  same  parties,  the  Supreme  Co^rt  determined,  that  the  taking 

ALBANY     ^^^  ^^^  ^  ^^^  P^'  cent.,  in  the  exchange  of  the  appellant's 

Fd>roary,  1818.  notes,  With  the  notes  of  the  Wards,  under  the  name  of  com- 

^"■^p^^"^-^  mission,  *was  usurious,  the  commission,  in  fact,  amounting  to 

''"f^"      more  than  legal  interest.     {Dunham  v.  Dey,  13  Johns.  Hep. 

i>KT.        40.)    The  bul  contains  a  sufficient  charge  under  which  to 

[  *  564  ]      introduce  the  question. 

It  is  objected,  that  the  respondent  has  an  adequate  remedy 
at  law,  as  regards  the  deed  of  January,  1810.  But  where  a 
Court  of  Equity  has  jurisdiction  of  part  of  a  subject,  it  may 
take  cognizance  of  all  the  matters  connected  with  it,  although 
strictly  of  a  legal  nature ;  and  the  exception  can  be  taken  no 
otherwise  than  by  demurrer.  (Ludlow  v.  Simondy  2  Caines^s 
Cos.  in  Error,  1  .^  Besides,  a  Court  of  law  could  not,  in  this 
instance,  have  given  the  requisite  relief:  it  could  not  have 
directed  the  deed  to  have  been  delivered  up,  which  is  one  of 
the  principal  objects  of  the  decree. 

The  next  question  is,  Was  this  instrument  a  mortgage? 
Upon  the  face  of  it  was  an  absolute  conveyance ;  but  in  fact, 
and  so  the  answer  admits,  it  was  merely  a  collateral  security ; 
it  was  conditional  and  defeasible,  although  the  defeasance  was 
by  parol ;  and  after  the  execution  of  the  written  defeasance,  in 
juli/,  1810,  it  clearly  became  a  mortgage.  There  is  no  neces- 
sity that  the  two  instruments  should  be  simultaneous,  where 
the  conveyance  derives  its  efTect  from  the  statute  of  uses,  and 
not  from  Uvery  of  seisin.  Being  a  mortgage,  it  must  be  regis- 
tered as  such.  As  between  the  parties  themselves,  every 
mortgage  is  a  trust ;  but  when  the  rights  of  third  persons  are 
involved,  it  is  no  more  than  a  mortgage,  and  their  respective 
claims  are  to  be  decided  by  the  provisions  of  the  act  concerning 
mortgages,  which  does  not  require  the  recording  of  a  trust. 

If,  then,  the  tmnsaction  be  established  as  a  mortgage,  the 
inquiry  remains,  whether  the  respondent  was  a  bona  fide 
mortgagee ;  although  the  objection  comes  with  an  ill  grace 
from  the  appellant.  He  who  charges  fraud  against  another 
must  himself  be  free  from  all  imputation ;  yet  tlie  deed,  which 
is  the  basis  of  the  appellant's  title,  asserts  a  falsehood ;  it 
pretends  to  be  an  absolute,  when  it  is  only  a  defeasible,  con- 
veyance; and  the  falsity  of  an  instrument  is  sufficient  to 
destroy  its  efficacy.  (2  Sch.  and  Lefroy,  501.)  But  admitting 
it  to  be  available  to  any  intent,  notice,  at  least  actual  notice, 
[  •  666  ]  ^for  the  law,  in  cases  of  this  description,  *regards  no  other,^ 
(I  Madd.  Ch.  260,  261. J  is  not  brought  home  to  the  party. 
The  rule  laid  down  by  tne  chancellor,  in  the  Court  below,  as 
the  result  of  the  numerous  decisions  upon  the  subject,  is  un- 
doubtedly correct,  that  there  must  be  actual  fraud ;  and  although 
there  may  be  cases  in  which  notice  devested  of  fraud  has  been 
held  sufficient,  yet  the  proof  must  be  extremely  clear.  No  other 
principle  can  be  deduced  from  the  opinion  of  Lord  Hardwickt 
in  Lt  Neve  v.  Le  Neve,  i^nd  there  is  nothing  to  be  found  in 
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ycwMnd  or  Sagden,  which  in  the  least  nnpugns  the  doctrine ;  IN  erj^or. 
and  it  is  confirmed  by  all  the  decisions  on  the  subject  that  have     albany. 
occurred  in   the   Supreme  Court.     [Jackson,  d.  Bonnell  and  Fcbraary,  isia. 
others,  v.  Sharp,  9  Johns.  Rep,   163.     Jackson,  d.  Humphrey 
and  others,  v.   Given  and  others,  8  Johns.  Rep.  137.     Jackson, 
d.  Bonnell  and  another,  v.  Wheeler,  10  Johns.  Rep.  165.    Jack-         Det. 
son,  d.  Gilbert,  v.  Burgott,  10  Johns.  Rev.  457.)     But  in  this 
case,  the  notice  arising  from  the  schedule  was  lame  and  de- 
fective.    The  act  concerning  mortgages   (sess.  36.  c.  32.  ^  3. 
1  N.  R.  L.  373.)  (a)  makes  it  indispensable  that  the  defeasance 
should   be   registered   with   the   deed,  at  all  events,  and  no 
question  can  occur  as  to  notice.     If,  however,  the  case  falls 
within  the  second  section  of  the  act,  still  there  must  be  actual 
notice :  a  mere  implied  or  constructive  notice  is  not  sufficient. 
The  cases  cited  by  the  opposite  counsel,  in  support  of  his 
position,  are  inapplicable :  they  are  not  cases  arising  under  the 
registry  ijct,  which  makes  this  a  question  not  of  fraud,  but  of 
diligence. 

The  notes,  for  securing  which  the  deed  was  given,  were  taken 
up  by  other  notes,  which  were  afterwards  paid,  and,  therefore, 
the  condition  having  been  performed,  all  the  appellant's  title  un- 
der it  ceased.  If  there  were  other  notes  outstanding,  it  was  in- 
cumbent on  the  appellant  to  produce  them.  As  his  dealings 
with  the  Wards  were  multifarious,  there  may  possibly  have  been 
other  notes ;  but  if  so,  they  are  not  traced  to,  and  connected 
with,  the  first  notes  of  Jtf/y,  1810,  for  which  the  security  was  given. 

T.  A.  Emmet,  in  reply.  It  is  an  acknowledged  rule,  that  an 
appeal  must  state  the  grievance ;  otherwise  there  can  be  no  issue 
on  the  point,  and  the  opposite  party  would  be  *taken  by  sur-  [  •  566  J 
prise.  The  reason  of  the  rule  equally  applies  to  the  case  of  a 
respondent,  who  should  not  be  allowed  to  introduce  his  own 
complaint,  without  .giving  notice  to  his  adversary  by  a  cross  ap- 
peal. Nor  is  the  practice  analogous  to  a  rehearing ;  for  a  re- 
hearing is,  to  almost  every  purpose,  an  original  bill,  under  which 
new  exhibits  and  new  matter  may  be  introduced.  If  the  decree 
be  silent  as  to  usury,  there  is  notliing  from  which  the  party  can 
appeal. 

But  how  would  the  respondent  have  stood,  supposing  a  cross 
appeal  had  been  filed  ?  He  is  not  entitled  to  an  account,  for 
the  Wards  are  not  parties,  which  was  particularly  requisite  here 
under  the  circumstances  of  the  case.  An  assignor  must  be  par- 
ty to  a  bill  in  relation  to  the  subject  of  the  assign  nent.  {Ray 
V.  Fenwick,  3  Bro.  Ch.  Cas.  25.  Cathcati  v.  Lewis,  1  Ves. 
Jan.  463.  Coop.  Ej.  Plead.  34.  In  opposition  to  this  princi-  / 
pie,  Riggs  cited  Clute  v.  Robinson,  2  Johns.  Rep.  595,  in  which 
a  bill  of  foreclosure  was  filed  by  the  assignee  of  a  mortgage, 
without  making  the  mortgagee  party.)  The  bill  is  too  vague  as 
to  any  specific  account ;  and,  besides,  the  respondent  does  not 

{a)  1  R.  S.  756. 

Vol.  XV.  56  441 


56d  CASES  IN  THE  COURT  OF  ERRORS 

IN  ERROR,  offer  to  pay  the  balance,  if  found  against  him ;  nor  is.  there  any 
ALBANY     Person  before  the  Court  who  can  be  compelled  to  satisfy  the  ap- 

Fabfuary^isis.  pellant  for  what  may  be  found  due  to  him,  on  taking  an  ac- 

""•^^"^^^^^  count.     The  respondent  is  not  entitled  to  it  on  the  ground  of 
DuKHAM      usury,  as  he  Jias  not  offered  to  pay  what  may  be  actually  due- 
DfiT.  The  mortgage  act  has  no  reference  to  a  parol  defeasance,  and 

there  is  no  case  to  be  found,  in  which  it  has  been  held,  that  a 
parol  understanding  would  make  an  absolute  deed  u  mortgage. 
Had  pyard  filed  a  bill  against  the  appellant,  he  could  not  have 
been  compelled  to  answer  as  to  the  parol  agreement :  he  might 
have  pleaded  the  statute  of  frauds,  or  even  admitted  the  fact, 
and  still  insisted  on  the  statute.  By  the  defeasance,  the  deed  is 
not  converted  into  a  mortgage,  but  it  raises  a  trust.  It  was 
subsequent  in  point  of  time ;  and  to  constitute  a  mortgage,  the 
condition  of  redemption  must  enter  into  the  contract,  in  its  first 
formation.  It  was,  therefore,  not  necessary  that  the  deed  should 
have  been  registered  as  a  mortgage.  The  priority  given  by  the 
act  relates  only  to  mortgagees,  and  not  to  purchasers. 

[  ♦  567  ]  *As  to  tlie   question   of  notice,  it  is  said  by  Mad  dock,  (1 

Madd.  Ch.  261.)  that  it  may  be.  proved  by  parol  evidence.  In  the 
present  case,  the  notice  was  all  in  writing,  and  it  cannot  be  pre- 
sumed, nor  will  the  respondent  be  permitted  to  suggest,  that  he 
never  read  his  deecl.  A  recital  is  notice.  .  (Cuyler  v.  Bradt,  2 
Caities^s  Cos.  in  Errqj\  326.)  The  schedule  to  this  deed  must 
be  taken  as  if  incorporated  with  it,  and  by  it  the  respondent 
must  have  learnt  that  the  legal  title  was  in  the  appellant ;  it  was 
not  only  notice  that  he  held  the  legal  title,  but  it  was  notice  of 
the  quantity  of  interest  vested  in  him,  and  that  Ward  could  only 
have  intended  to  convey  an  equitable  estate  to  the  respondent. 
The  second  deed  was  not  designed  for  a  mere  particular  de- 
scription of  the  premises,  but  is  a  confirmation  of  the  title,  and, 
therefore,  it  shows  that  the  first  was  defective. 

Platt,  J.  The  object  of  the  r^pondent^s  bill  was  to  vacate 
and  cancel  the  title  of  David  Dunham,  on  three  grounds ;  1st. 
That  the  debt  for  which  the  lots  were  pledged  to  Dunham,  had 
been  paid ;  2dly.  That  the  deed  to  Dunham  was  in  violation  of 
the  statute  against  usury,  and,  therefore,  void  ;  and,  3dly.  That 
the  conveyance  to  Dunham  was  not  registered  as  a  mortgage, 
pursuant  to  the  statute ;  and,  therefore,  it  cannot  defeat  or  preju- 
dice the  subsequent  conveyance  to  Dey, 

The  payment,  and  the  usury  changed  in  the  bill,  are  denied  in 
the  answer.  Whether  the  chancellor  has  properly  decided  that 
the  evidence  does  not  support  the  allegation  of  usury,  is  a  ques- 
tion which  does  not  necessarily  arise ;  because  the  bill  is  not 
framed  or  adapted  for  relief  on  the  ground  of  usury.  The  com- 
plainant does  not  ask  to  redeem  by  paying  the  money  actually 
lent,  with  interest.  U  that  were  his  object,  there  never  would 
have  been  any  disagreement  between  the  parties. 

The  course  of  reasoning  pursued  by  the  chancellor  did  not 
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rec(uire  him  to  examine  the  question  oi payment;  and  be,  there*  in  error. 
fore,  expressed  no  opinion  on  that  point.  ALBANY, 

According  to  my  view  of  the  case,  the  allegation  that  the  debt  Febnary,  isis. 
to  Dunham  has  been  paid,  is  not  well  founded.     The  repeated  ^^"^T^"^^^^ 
renewal  of  the  notes,  which  were  the  evidence  of  *that  debt,  is        ^^^^* 
to  be  regarded  as  an  extension  of  the  credit,  from  time  to  time ;        i><y* 
but  ought  not  to  be  deemed  an  extinguishment  or  satisfaction       [  *  o6i 
of  the  original  debt,  for  wliich  the  conveyance  to  Dunham  was 
given  as  security. 

This  renders  it  necessary  to  examine  whether  the  statute  con- 
cerning mortgages,  as  applicable  to  this  case,  required  the  regis- 
try of  the  conveyance  to  Dunham,  as  a  mortgage,  in  order  to 
preserve  his  lien  against  the  subsequent  deed  to  Dey, 

The  provision  of  the  statute  is,  "  that  no  mortgage,  nor  any 
dee<f,  conveyance,  or  writing,  in  the. nature  of  a  mortgage,  shall 
defeat  or  prejudice  the  title  or  interest  of  any  bona  JiJe  pur- 
chaser of  any  lands,  tenements,  or  hereditaments,  unless  the 
same  shall  have  been  duly  registered,"  &c.  Before  this  statute, 
mortgages  gained  preference,  and  took  effect  as  liens,  both  at 
law  and  in  equity,  according  to  their  true  dates,  independent  of 
any  notice,  either  actual  or  constructive.  The  unregistered  mort- 
gage to  Dunham,  in  this  case,  is  prior  in  da(e ;  and  assuming 
that  it  was  originally  a  valid  security,  it  remains  to  inquire, 
whether  the  statute  has  deprived  him  of  his  prior  lien  1  The 
statute  annuls  a  prior  unregistered  mortgage,  in  one  case  only ; 
and  that  is,  in  favor  of  a  subsequent '^ /»ona  Jide  purchaser.'^ 
The  only  question,  the&,  is,  whether  JDey,  claiming  to  defeat  the 
security  of  Dunham,  is  to  be  regarded  as  a  "  bona  fide  purchoier,^ 
in  the  true  sense'  of  the  statute.  I  incline  to  the  opinion,  that 
he  is  not.  By  a  "  bona  fide  purchaser,"  I  understand  the  statute 
to  mean,  a  person  who  buys  without  knowledge  of  the  prior 
mortgage,  and  who  would,  in  fact,  be  defrauded,  if  such  prior 
encumbrance  were  to  stand  in  opposition  to  his  title.  The  man- 
ifest object  of  the  statute  was  to  protect  purchasers  against  prior 
secret  conveyances,  of  which  such  subsequent  purchasers  haid  do 
notice. 

I  cannot  suppose  that  the  legislature  intended  to  favor,  much 
less  to  give  priority  to,  a  purchaser  who  buys  with  notice  of  a 
prior  unregistered  mortgage,  and  with  intention  to  defeat  it,  by 
taking  advantage  of  the  laches  or  inadvertence  of  the  prior 
mortgagee.  Notice  supersedes  registry,  because  it  effects  the 
same  object,  which  is  to  apprize  *the  purchaser  of  the  prior  en-  [  *  569  ] 
cumbrance.  An  unregistered  mortgage  is  valid  between  the 
mortgagor  and  mortgagee  ;  and  whoever  takes  a  conveyance  with 
intent  to  invalidate  such  security,  is  not  a  {>)na  Jide  purchaser, 
but  voluntarily  aids  in  defrauding  the  mortgagee. 

What  degree  of  particularity  or  certainty  in  the  notice,  is 
ncce>-8ary  to  affect  the  purchaser,  and  supersede  registry,  it  is 
often  difficult  to  decide.  In  the  case  of  Hine  v.  Dodd,  (2  AtJc. 
275.)  I-ord  Hardwicke  says,  "  The  register  act  is  notice  to  every  • 
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JN  ERROR,  body;  and  the  meaning  of  this  statute  was  to  prevent  parol 
ALHANY,  proof  of  notice,  or  no  notice."  He  admits, "  there  are  cases  where 
F»-i)niary,  1818.  the  Court  has  broken  in  upon  this  "  rule ;  but  insists,  "  it  was  in 
^''^^r^^^^^^  cases  of  fraud."  His  lordship  then  observes,  "  There  may  pos- 
L5IIA1I  giyy  j^^^^  been  cases,  upon  notice,  devested  of  fraud  ;  but  then 
*^Ey.  the  proof  must  be  extremely  clear."  The  luminous  mind  of. 
that  great  man  seldom  evinced  such  a  want  of  precision  and 
perspicuity,  as  in  the  opinion  which  I  have  quoted.  It  would, 
perhaps,  have  been  more  correct  to  say,  that  where  the  proof 
of  notice  is  clear  and  certain,  it  is,  per  se,  evidence  of  fraud  in 
him  who  attempts  to  defeat  a  prior  encumbrance,  by  setting  up 
a  subsequent  deed.  In  this  case,  the  notice  of  the  mortgage 
was  not  particular  as  to  the  date,  or  sum,  or  time  of  payment ; 
but  the  purchaser  was  expressly  notified  in  writing  by  Ward^ 
the  grantor,  that  "  the  title  of  the  land  was  in  David  Dunham^ 
as  collateral  security,  to  pay  certain  notes."  The  notice  was 
not  only  in  writing,  but  contained  in  a  schedule  annexed  to,  and 
forming  part  of,  the  deed,  under  which  the  purchaser  claims. 
It  must  receive  the  same  construction  as  if  it  had  been  incor- 
porated into  the  body  of  the  deed.  Suppose,  then,  the  grant  had 
been  in  this  form:  I,  Matthias  Ward,  grant,  bargain,  and  sell, 
to  Anthony  Dey,  and  his  heirs,  all  my  "  estate  and  property  in 
the  lots  in  Stewart  street,  the  title  to  which  is  in  the  name  of 
David  Dunham  J  given  as  collateral  security  to  pay  certain  notes ;" 
would  such  a  transposition  of  the  same  words,  from  the  schedule 
to  the  body  of  the  deed,  make  any  di<re];ence  in  the  construc- 
tion of  the  whole  instrument  ?  I  think  not ;  and  if  so,  then  the 
Purchaser  not  only  had  express  notice  of  the  mortgage  to  Dun- 
am,  but  the  very  deed  itself  purported  *to  convey  no  more  than 
a  mere  undefined  equitable  interest  in  those  lots,  subject  to  the 
prior  legal  and  equitable  title  to  Dunham.  The  deed  contained' 
a  reference  to  Dunham's  title,  not  merely  in  regard  to  the  sum 
for  which  the  lots  were  pledged,  and  when  payable,  but  also 
for  the  designation  and  description  of  the  lots  themselves ;  for 
without  examining  the  title  of  Dunham,  it  is  impossible  to  as- 
certain what  lands  were  meant  to  be  conveyed  to  Dey,  The 
only  description  of  the  premises  granted  by  that  deed,  is  con- 
tained in  the  schedule :  the  deed  did  not  in  its  terms  profess  to 
convey  to  Dey  the  entire  estate  in  those  lands,  but  merely 
such  portion  of  equitable  interest  as  remained  in  Ward,  after 
mortgaging  them  to  Dunham ;  or,  in  other  words,  the  convey- 
ance to  Dey  expressed  no  more  than  an  assignment  of  the  equity 
of  redemption. 

Ward,  in  this  case,  so  far  from  deceiving  Dey,  by  pretending 
to  convey  to  him  an  estate,  of  which  he  had  before  devested 
himself,  expressly  informed  Dey  that  he  had  no  legal  estate  in 
these  lots ;  for  that  the  title  was  in  David  Dunham.  Dey  then 
knew  that  iie  purchased  no  more  than  the  equitable  interest  of 
Ward,  subject  to  the  lien  of  Dunham,  whatever  that  might  be ; 
and  the  fair  construction  of  the  transaction  is,  that  Dey  volun 
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tarily  took  upon  himself  to  investigate  the  title  of  Dunham,  and  ly  ERRon 
%o  ascertain  the  extent  of  his  lien,  so  that  he  might  redeem  the     albanv 
lots,  if  he  thought  proper,  for  the  benefl*  of  the  creditorb  whom  February,  i«ia 
he  represented.  v-«<'^s^-v^'' 

I  do  not  find  it  necessary  to  impugn  or  to  question  the  de-  Domiam 
cisions  in  Hint  v.  Dodd,  (1  A(k.  275.)  Jolland  v.  Stainhridgey  DkV. 
(3  Vesey,jun.,  478.)  or  any  others  cited  by  the  counsel  for  the 
respondent.  In  the  case  of  Le  Neve  \,.Le  Neve,  (3  Aik.  646.) 
Lord  Hardwicke  said,  "  It  would  be  a  most  mischievous  thing, 
if  a  person,  taking  the  advantage  of  the  legal  form  appointed  by 
an  act  of  Parliament,  might,  under  that,  protect  himself  against 
a  person  who  had  a  prior  equity,  of  which  he  had  Tiotice"  In 
the  case  of  Jackson  v.  JSTeely,  (10  Johns.  Rep,  374.)  and  several 
others,  in  our  own  Courts,  the  same  construction  of  our  regis- 
tering and  recording  statutes  has  been  sanctioned. 

The  decree  of  his  honor  the  chancellor,  in  setting  aside  *the       [  *  57 1  J 
conveyance  to  Dunham,  is,  therefore,  in  my  judgment,  erroneous, 
and  ought  to  be  reversed. 

« 

This  being  the  unanimous  opinion  of  the  Court,  it  was  there- 
upon ORDERED,  ADJDDGED,  and  pECREED,  that  the  decrce  of 
the  Court  of  Chancery  be  reversed ;  that  the  respondent's  bill 
be  dismissed ;  and  that  he  pay  to  the  appellant  his  costs  in  the 
Court  of  Chancery,  to  be  taxed ;  and  that  the  record  be  remit- 
ted, <fec. 

Decree  of  reversal,  (a) 

(a)  The  onlv  point  detennincd  in  the  Coart  below,  declared  to  be  erroneous 
by  the  above  decree,  is  as  to  the  sufEciencj  of  the  notice  to  the  respondent  of  the 
prior  deed  to  the  appellant,  ftHe  defeasance  of  which  was  not  recorded,  at  the 
Cjine  of  the  assignment  to  tho  respondent  in  trust 
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Fcl.^ary,  1818.  JoHN  B.  MuRRAY,  appellant^ 


V. 
RiGGS. 


Cal£B  S.  Riggs,  Samuel  Ward,  and  Charles  M'E^ 
£RS,  JuN.,  assignees  of  Robert  Murray,  a  bankrupt, 
respondents. 

A  debtor  in  '  THIS  was  an  appeal  from  the  Court  of  Chancery.  The  bill 
cumsiajicca  ^*'  was  Originally  filed  by  Andrew  Van  Tuyl,  and  the  respondents 
[  *  57*2  J  *fVard  and  MEvers,  in  the  year  1802,  as  assignees,  under  the' 
»n;»y  i*^*^'^  bankrupt  law  of  the  United  States,  of  Robert  Murfay,  against 
!tor',^or"se"  or  Johtt  B.  Murray  and  John  hues  Clark,  and  others.  Vari  Tuyl 
nrriiiorsjioan-  ^yas  aftcrwards  removed  by  the  creditors,  and  Rigg*  substituted 
'\!i.?oaihe23d  in  his  place.  The  material  facts  of  the  case  are  as  follows  : — 
!'!  'f'Ti''  ^'^^^'  ^"  ^^^  ^^  ^^  March,  1798,  Robert  Murray,  for  himself,  and 
''^"*'"o  S!^\n  as  attorney,  duly  authorized,  of  his  partners  George  fi,  Murray, 
*h  ^^^  d"  *'^*"  ^^'  Murray,  and  James  V,  Murray,  made  an  assignment 
iim>"whhpow'  of  all  their  partnership  property  in  the  United  Utates,  to  John 
jr  of  revocation,  ff^  Murray  and  John  Lines  Clark.  The  deed  recited  that  the  co- 
m\  !n«>i -"^and  partners  had  become  insolvent, and  were  unable  to  pay  tlieir  debts, 
"wur '«  ^^im  ^"^  ^^^^  ^^®  assignees  had  advanced  money,  and  had  become 
iho'^'iisi  of  bound  for  them  in  large  sums,  from  motives  of  pure  friendship, 
mH  ul'»  Jd^f  ^"^  ^^^^  ^^^y  considered  themselves  bound  in  honor  to  secure 
M'trc}t,  1799,  the  assignees  as  far  as  they  were  able ;  and  the  deed  also  ad- 
extMited  other  niitted  that  thcv  had  previously  made  several  particuliiir  assim- 
/i.aii  ill  reia-  mcnts  to  thosc  assignees  and  others,  tor  particular  purposes,  and 
vu '.ert**Td*an  ^^^  ^^^^^  indemnity.  This  assignment  was  made  expressly  t/i 
r^  irvinguiikc  trust,  to  scU,  collect,  and  receive  the  property,  and  to  apply  the 
[!*?' '  iif"'*  of  pi'oc^^ds  to  the  payment  of  the  balances  due  to  the  trustees,  and 
Mm.  i86o,exe-  to  such  Other  creditors  as  the  assignors  should,  by  deed,  within 
r!''ie  ^IccT^  1^  ^"®  y^^^  thereafter,  name  and  specify ;  and  to  each  of  tki  m,  and  at 

/*'.  ill  irasl.  The 

l.iu*  bankrupt  law  of  the  Unitea  Statf*  afterwords  came  into  operation,  and  A.  was  declared  a  bauk- 
ri:i  :.  I i is  assignees  filed  a  bill  ag^aiust  Z^..  lo  !icl  aside  the  several  assignments,  and  to  acn  uiit  for  ibc 
[>i<  i;'.*riy  received  by  him.  //e/3,  that  although  the  revocable  deeds  might  have  been  a\f)icled  by  a 
poi  Oil  previously  obtaining  a  title  from  A.,  yet  ihai  the  deed  of  1800  was  valid,  and  might  l>e  taken  in 
( (u  :  >(  t!(in  with  the  first  deed,  and  the  other  cleeds  might  he  laid  out  of  the  quet»tion,  and,  llicrefoie,  that 
ill  .1^  i^nees  under  the  bankrupt  law,  whose  tide  subsequently  accrjued,  could  not  impeach  it;  and  thai, 
i:i'  M4^  nil  the  deeds  together  as  parts  of  one  transaction,  the  Your  ftrst  could  only  be  regarded  as  void- 
.'•I  •  In-  creditors,  and  no  rights  of  creditors  having  intervened,  they  were  capable  of  confirmation,  and 
v\  f  •    n  lict,  confirmed  by  the  deed  of  1800.  {*') 

^  ''  '  t  fraudulent  in  fact  is  void,  and  incapable  of  confirmation  ^  but  a  deed  constructively  fraudulent,  as 
Ik*  .! :  iitrary  to  the  policy  or  provii>ioiu  of  a  particular  statute,  is  voidable  only,  and  may  be  confirmed 
!»\  i:i  !•     r  flx  post /ado. 

V  .1  '^iiment  of  pro{)erty  in  trust,  by  a  debtor,  yrith  power  of  revocation,  is  fraudulent  only  as  regards 
j<'  ' :  •:  •■'  '  reditors,  or  such  as  are  taking  measures  to  obtain  payment  of  their  debts. 

A  f.-Nvrviition  in  an  assignment  in  trust  for  the  pajTnent  of  debts,  of  a  sum  for  the' maintenance  of  the  as- 
i^isTiif't^,  (l<»cs  not  render  the  assignment  void ;  though  in  case  of  a  deficiency,  the  creditors  are  entitled  to 
h.iy*'  iii(»  part  reserved  applied  in  satisfaction  of  their  debts. 

V/iv:>:i  there  are  mutual  dealings  between  A.  and  B.,  and  A.  havin^:  procierty  of  ^.  in  his  hands,  B.  be> 
i-ix.r  s  a  bankrupt.  A.  is  entided  to  set  otf  his  debts  or  demands  against  tnc  funds  in  his  possession,  and  can 
(■;  >-  >• '  ^ompelle((  to  account  to  the  assignees  of  B.  for  the  balance;  even  tliough  tlie  subject  of  the  set-oflf 
woitltl  uoi  be  admissible  at  law.  {b) 

( /)  Tide  Stutson  v.  Broion,  7  Cow.  Rep,  732.    Bailey  v.  Burton,  8  WendelPt  Rep.  339.     Macku  r 
Ca       .  .J  Cow.  R^.  517.    2  Jofms.  Ch.  Rep.  663.  580. 
I.-)  Vide  Ocrden  v.  Coufletf,  2  Johns.  Rep.  27*. 
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9uch  timesy  and  in  such  proportions,  and  on  such  terms  and  con'  IN  ERROR, 
ditions  as  thty  by  such  deed  should  dir(xi,  and  in  default  of  such      alb\NY 
direction,  then  in  trust  for  the  grantors,  and  further  with  power  February,  1818. 
to  change  the  trustees,  &c.  s-^^'^v'-^^ 

On  the  24th  of  March,  1798,  the  grantors,  by  deed,  reciting  Murray 
the  former  deed,  appointed  and  directed  the  grantees,  to  pay  Rioos. 
out  of  the  property  assigned  the  expenses  of  the  trust,  and  to  re- 
tain and  pay  to  themselves,  and  for  divers  other  purposes, 
therein  particularly  specified,  several  suius  of  money  therein 
specified ;  reserving,  however,  to  the  grantors,  a  power  by  deed, 
at  any  time  before  a  complete  adjustment  of  the  trust,  within 
one  year,  to  alter  or  revoke  the  appointments. 

On  the  21st  of  March,  1799,  the  grantors,  by  deed,  revoked 
and  annulled  the  appointments  and  trusts  of  the  deed  of  the 
2Uh  of  March,  1798,  and  appointed  and  appropriated  *the  [*573J 
property  before  assigned  to  the  payment  of  the  charges  of  the 
trust,  and  to  the  payment  of  the  trustees  and  certain  other  speci- 
fied creditors,  such  sums  and  in  such  proportions  of  the  moneys 
due  them  respectively  as  the  grantors  should  thereafter,  by  deed, 
direct  and  appoint. 

On  the  22d  of  March,  1799,  the  grantors,  by  deed,  referring 
to  the  former  assignment,  directed  the  trustees  to  pay  out  of 
tfie  property  assigned  the  expenses  of  the  trust,  and  to  pay 
themselves  and  divers  other  creditors,  therein  mentioned,  the 
sums  due  to  them,  at  the  times,  in  the  proportions,  and  upon 
the  terms  and  conditions,  therein  expressed ;  reserving  the  right 
and  power  in  the  grantors,  by  deed,  at  any  time  before  a  com- 
plete and  final  adjustment,  to  alter  or  revoke  all,  or  any,  of  the 
said  appointments  and  directions,  and  to  make  and  declare  any 
new  appointments  or  trusts,  at  their  pleasure. 

On  the.  31st  of  May,  ISOO,  the  grantors,  by  deed,  referred 
to  and  partly  recited  the  former  deeds  of  *the  23d  of  March, 
1793,  and  22d  of  March,  1799,  and  recited  further,  that  the 
grantors  were  desirous  to  alter  the  appointments  made  by  the 
last  of  those  deeds,  and  to  make  other  and  further  appointments 
and  directions :  they  did,  therefore,  by  virtue  of  the  power  to 
them  reserved,  order  and  appoint,  that  out  of  the  proceeds  of 
the  property  assigned,  the  trustees  should  pay,  (1.)  all  expenses 
incurred:  (2.)  towards  the  support  of  l!ie  grantors  from  the 
28th  of  march,  1798,  until  they  should  be  respectively  dis- 
charged from  their  debts,  or  until  one  year  after  they  should  be 
discharged  by  law,  a  sum  not  exceeding  2,000  dollars  a  year, 
for  each  of  the  grantors :  (3.)  to  pay  certain  creditors  named : 
(\,)  to  pay  themselves  certain  specified  debts:  (5.)  to  pay  other 
aebts  due  to  the  trustees,  and  several  other  creditors  therein 
mentioned,  on  a  due  liquidation,  <fec. ;  and  generally  to  pay  all 
persons  who  were  or  should  be  bail  for  the  grantors,  or  either ' 
of  them :  (0.)  that  the  assignees  should  make  a  final  settlement 
with  the  creditors  last  mentioned,  on  certain  terms  mentioned, 
and  that  the  assignees  should  hold  the  balance  of  trust  property, 
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IN  ERROR,  subject  to  the  further  order  of  the  grantors,  and  that  the  cred- 
itors  who  should  not,  in  one  year,  accept  of  the  conditions,  or 

February,  1318.  *should  knowingly  embarrass  the  objects  aforesaid,  should  be 

'*— •^^v^^.i-^  forever  excluded  from  any  share  under  the  assignment. 
MuRR.i  ^  separate   commission   of  bankruptcy  was  issued   on  the 

RiGos.  15th  of  June,  1801,  against  Robert  Murray y  who  was  then, 
and  since  1796,  had  been  in  confinement  for  debt,  and  on  the 
2d  of  July  his  property  was  assigned  to  the  plaintiffs.  The 
respondents,  in  their  bill,  besides  it/i/rrn'y  and  C/flrt,  the  trustees, 
also  made  the  grantors  defendants.  In  their  bill  they  charged 
that  Ro'jcrt  Murray  did  business  in  Ncia-YorJc,  tmd  that  the 
other  partnere  went  abroad  to  Europe  to  avoid  and  defraud 
their  creditors.  That  Robert  Murray,  partner,  had  contracted 
debts  to  upwards  of  700,000  dollars ;  that  the  assignment  of 
1798  was  fraudulent,  and  made  to  delay,  hinder  and  defraud 
the  creditors.  The  bill  further  charged,  that  the  private  prop- 
erty of  Robert  Murray,  exclusive  of  his  share  in  the  partnership 
property,  was  very  inconsiderable,  and  the  bill  prayed  tha;  the 
trustees  might  come  to  an  account  with  the  respondents  foi  all 
moneys  received  belonging  fro  the  partnership  estate,  and  that 
they  might  be  directed  to  deliver  up  all  books,  vouchers  and 
papers  belonging  to  the  estate,  or  firm,  and  that  they  miglit 
pay  to  the  respondents  what  they  were  entitled  to  receive  as  * 
assignees,  and  might  assign  and  deliver  over  all  securities,  etc., 
and  that  the  several  assignments  to  the  trustees  might  be 
declared  fraudulent  and  void. 

To  this  bill  Robert  Murray  George  W.  Murray,  and  John  /J. 
fVheatoii,  answered  generally,  setting  forth  their  bankruptcy 
and  discharge  under  the  bankrupt  act  of  the  United  States. 

The  answer  of  John  B.  Murray,  admitted  the  several  deeds 
of  assignment  and  appointment,  but  denied  fraud  in  any  of 
the  transactions.  Jt  stated,  that  within  one  year  from  the  date 
of  the  last  deed,  certain  creditors  therein  named,  and  the 
trustees  themselves,  difl  agree  and  assent  to  the  terms  expressed  ; 
that  the  four  first  deeds  were  delivered  to  the  defendant  Clarke 
and  were  afterwards  mislaid  or  lost ;  that  Robert  Murray  acted 
as  agent  for  the  trustees,  in  several  matters  relating  to  the  trust ; 
that  the  property  assigned  was  greatly  deficient  in  paying  the 

I  •575  ]  *debts  covered  by  the  assignments ;  and  that  James  V.  Murray, 
one  of  the  partners,  claimed  the  funds  received  by  the  trustees, 
and  had  filed  his  bill  for  that  purpose.  The  amount  received 
was  stated,  and  the  appellant  submitted  to  account  and  pay  the 
balance,  if  any,  &c. 

Clark,  having  put  in  a  similar  answer,  died,  and  the  suit  was 
revived  against  his  executors ;  and  in  1  ^09,  a  settlement  took 
place  between  the  respondents  and  the  executors  of  Clark, 
with  the  assent  of  JjJin  B,  Murray,  and  of  all  other  parties 
whose  assent  was  deemed  necessary,  and  a  rule  was  entered  by 
consent,  whereby  it  was  ordered  that  the  executors  were  to 
retain  all  sums  of  money  secured  by  the  deeds  of  assignment 
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to  Clark,  with  interest  and  costs,  and  to  pay  the  balance  that  in  error, 
might  remain  of  tlie  money  received  by  him,  in  certain  lands,  at  a     ALBANY, 
valuation  as  therein  mentioned,  and*  that  Clark's  estate  should,  February,  isia 
thereupon,  be  discharged;  but  the  respondents  were  not  thereby  ^^--'^n^'*^^' 
to  be  precluded  from  litigating  the  validky  of  the  assignments,      J^^"«»*^t 
as  to  other  purposes ;  but  in  case  the  deeds  were  valid  as  to  all       Rio  as. 
or  any  of  the  trusts  therein  mentioned,  then  the  funds  were  to 
be  applied,  after  payment  of  expenses,  in  the  first  place,  to  pay 
the   amount  due   to   the  appellant,  and   his  late   copartner, 
Mamford.     In  pursuance  of  this  order,  an  account  was  taken 
of  the  sums  received  by,  and  due  to  Clark,  and  the  executors 
conveyed  to, the  assistant  register  of  the  Court  of  Chancery 
lands,  valued  at  72,3*23  dollars  and  55  cents,  and  paid  the  re- 
spondents 6,000  dollars  in  cash,  making  together  78,328  dollaers 
and  55  cents,  being  the  balance  found  to  be  due  from  Clark. 

The  cause,  as  to  John  B,  Murray,  proceeded  to  issue  and 
publication,  but  no  witnesses  were  examined  on  either  side; 
and  on  the  16th  of  October y  1812,  a  rule  was  entered  by 
consent,  referring  it  to  a  master  to  take  an  account  of  the 
moneys  received  by  the  defendant  John  B.  Murray,  as  trustee 
aforesaid,  and  of.  the  sums  paid  or  retained  by  him,  and  which 

r;ht  to  be  allowed  him,  in  pursuance  of  the  deeds  of  trust,  ' 
d  the  particulars  of  such  receipts,  payments  and  allowances, 
and  that  all  questions  be  reserved. 

The  master  reported,  on  the  Ist  of  July,  1816,  that  he  had 
been  attended  by  both  parties,  and   that  the  appellant  had  ^ 

•received  under  the  trust  81,836  dollars  and "99  cents,  after  [♦576| 
deducting  aU  charges  and  commissions  which  accrued  thereon ; 
that  there  was  due  to  him,  and  to  the  firm  of  Murray  and 
Mumford,  under  the  assignment,  after  crediCng  all  he  had 
received  for  principal  and  interest,  on  the  1st  of  September, 
1814,  the  sum  of  95,688  dollars  and  25  cents,  and  which,  with 
interest  to  the  date  of  the  report,  amounted  to  102,548  dollars. 

The  cause  came  on  to  a  hearing  before  the  chancellor  in 
June  term,  1817,  on  the  equity  reserved,  the  exception  of  the 
respondents  to  the  master's  report,  on  the  ground  that  John  B. 
Murray,  and  Murray  and  Mumford^  did  not  appear,  by  any 
thing  in  evidence  before  the  master,  to  be  entitled  to  be  paid 
out  of  the  property  assigned,  and  also  upon  a  petition  to  the 
appellant,  stating  his  rights  under  the  assignment,  and  the 
history  of  the  cause,  and  praying  for  an  order  that  the  respond-  ' 
ents  pay  to  him  the  6,000  dollars,  received  by  them  from  the 
executors  of  Clark,  and  that  the  lands  conveyed  to  the  assistant 
register  might  be  conveyed  to  him  or  sold,  and  the  proceeds  be 
paid  to  him,  and  that  such  sale  be  at  the  expense  of  the  re- 
spondents, if  they  wish  a  sale,  and  the  fund!?  should  eventually 
prove  deficient.  ^ 

On  the  30th  of  September, 'ISn,  the  chancellor  made  his 
decree,  denying  the  petition  of  the  appellant,  and  ordering  that 
the  appellant  should  pay  to  the  respondents  the  sum  of  81,836 
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iJV  KRROR.  dollars  and   97  cents,  which,  it  appeared   from  the  master's 

ALBANY  "  i^P^^9  h^  h^  received  under  the  assignments  and  deeds  in  the 

Pcbraafy^isis.  pleadings  mentioned,  with  interest  thereon,  from  the  date  of 

^-'^"'^''^^-^  the  master's  report,  and  costs  of  suit :  and  the  several  assign- 

^^^"^^      ments  and  deeds  of  trusts,  in  the  pleadings  mentioned,  were 

RiQof.       thereby  declared  null  and  void. 

From  this  decree  an  appeal  was  entered ;  during  the  pen- 
dency of  which,  and  before  it  was  brought  to  a  hearing  in  this 
Court,  the  respondents,'  on  the  8th  of  December,  petitioned 
the  chancelbr  for  leave  to  tax  their  costs,  and  also  to  issue 
execution  for  the  sum  decreed  to  be  paid  to  them,  notwith- 
standing the  appeal,  unless  the  appellant  should,  within  twenty 
days,  pay  the  principal,  interest  and  costs  into  Court,  or  give 
security,  to  be  approved  by  a  master.  The  petition  was  sub- 
stantially granted,  and  an  order  made  in  conformity,  *and  frogn 
this  order  an  appeal  was  likewise  entered ;  but  as  the  decision 
of  the  Court  rested  entirely  on  the  merits  of  the  case,  it  will  be 
unnecessary  to  take  any  further  notice  of  the  second  appeal. 
For  the  reasons  assigned  by  the  chancellor  for  his  decree,  see 
2  Johns.  Ch.  Rep.  572 ;  and  for  the  reasons  of  the  order  on 
which  the  second  appeal  was  brought,  see  3  Johns.  Ch. 
Rep.  160.  p 

Ftbnuury  i6ih,      S.  JoTtes,  jufi.,  for  the  appellant,  contended,  that  the  deed  of  the 
23d  o(  March,  1798,  was  not  void,  and  that  the  effect  of  a  power 
^  of  appointment  or  revocation  was  not  to  render  it  void,  either 

at  common  law,  or  under  the  statute  of  frauds,  which  applies  only 
to  conveyances  of  land,  where  bona  fide  purchasers  are  con- 
cerned ;  but  this  is  not  a  conveyance  of  land,  nor  are  the  re- 
spondents bona  fide  purchasers.  Besides,  after  the  time  limited 
for  the  revocation,  it  was  certainly  valid  ;  and  it  was  not  a  vol- 
untary conveyance,  but  founded  on  valuable  consideration. 
(Sugd.  Vend.  242.  Cro.  Jac.  180.  454.  Powelon  Powers,  316. 
Free.  Ch.  310.     Rob.  Fr.  Conv.  432.) 

At  all  events,  the  deed  of  the  31st  of  May,  1800,  is  good.  It 
is  denied  that  that  deed  must  necessarily  be  taken  in  connection 
with  the  former  deeds ;  but  it  may  be  regarded  as  a  separate  and 
independent  transaction,  and  is  ancontaminated,  even  admit- 
ting that  they  were  infected  with  fraud.  The  provision  lim- 
iting the  surplus  to  the  grantors,  is  no  more  than  the  law  would 
itself  have  implied.  The  creditors  have  come  in,  and  accepted 
the  terms  prescribed  in  the  deed.  By  this  deed,  the  power  of 
revocation  and  of  appointment,  originally  reserved,  have  been 
executed ;  new  trusts  were  limited,  and  no  new  power  of  revo- 
catioh  being  reserved,  the  trusts  became  irrevocable.  (^Hele  v. 
Bond,  Free.  Ch.  474.  Zouch  v.  Wooktan,  Burr.  Rep.  1 136. 
2  Ves.  77.  211.  2  Fonbl.  'Or.  Eq.  156.  n.  Diggers  Case,  1 
Rep.  174.  Comp.  651.)  Admitting,  however,  that  the  deed  of 
1800  must'be  coupled  with  the  prior  assignments,  yet,  as  it  is 
irrevocable,  the  great  objection  ceases. 
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Tje  deed  of  ♦1800.  is  not  void  by  tl\e  statute  of  frauds ;  or  if  /y  jbrror. 
it  wf*re,  it; is  not  competent  for  the  respondents  to  raise  the  "" 

question.  ^  No  one  am  take  advantage  of  the  statute  *but  a  February,  isf a. 
judgment  creditor,  and  that  oitly  during  the  time  that  the  deed  v^^v^^^ 
is  revocable.     (1  Fes.  jun,  160.)     A  deed,  voluntary  and  void-      Murray 
able  by  the  statute,  may  be  confirmed  and  made  valid  by  a  sub- 
sequent consideration ;  {Prodgers  v.  Langham,  1  Sid.  133.    Sug. 
Vendors^  436.)  and   marriage   has  been  held  a  consideration 
available  for  this  purpose.     {Sterru  and  IVift  v.  Arden  and 
others^   1  Johns.  Ch.  Rep.  261.)     To  make  the  deed  void  ab 
initio^  there  must  be  fraud  in  fact:  constructive  fraud  is  not 
sufficient.     (2  mis.  354.     4  Johns.  Rep.  598,  599.     4  East's 
Rep.  1.)    The  bill  in  this  case  charges  fraud,  but  it  is  denied  in 
the  answer ;    and  as  no  evidence  has  been  produced,  the  only 
proof  of  the  allegation  must  be  drawn  from  the  deed  itself. 

The  counsel,  again,  insisted  on  the  validity  of  the  first  deed  of 
1793,  and  examined  the  cases  cited  by  the  chancellor.  (^Laven- 
d^r  V.  Blackstone,  2  Lev.  146.  S.  C.  3  Keb.  526.  Tarbuck  v. 
Marbun/y  2  Vem.  510.  Estwieky.  Caillaud,  5  Term  Hep.  420.) 
The  grantor  may  reserve  to  himself  a  certain  control  over  the 
property  conveyed  in  trusjt,  provided  it  be  not  done  with  a 
fraudulent  intent;  (I  Atk.  183.  Luckner  v.  Freeman^  Prec, 
Ch.  105.  S.  C.  Ej.  Cos.  Abr.  149.  S.  C.  Freeman,  236.)  and 
this  position  is  not  contradicted  by  Hyslop  v.  Clark.  (14  Johns. 
Rep.  453.)  A  deed  may  be  void  in  part,  and  valid  as  to  the 
residue  :  the  voluntary  part  may  be  void,  and  still  the  parts  in- 
tended for  the  benefit  of  creditors  be  good  ;  {Fermor*i  Case,  3 
Rep.  78.  Styles,  423.)  and  the  question  will  always  be, 
whether  the  intention  was  to  hinder  or  delay  creditors  or  not. 
A  preference  given  to  some  creditors  over  others,  is  not  an  evi- 
dence of  fraud.  The  chancellor,  although  he  questions  the 
policy  of  allowing  such  preference,  admits  its  legality ;  and,  in- 
deed, the  point  is  indisputable.  (Holbird  v.  Anderson,  5  Term 
Rep.  235.  8  Term  Rep.  521 .  4  Easfs  Rep.  1 .  1  Atk.  95. 154. 
5  Johns.  Rep.  335.  3  Johns.  Rep.  71.  6  Term  JRcp.*152.  1 
Ves.  280.  SmaU  v.  Oudley,  2  P.  Wms.  427.  Hendricks  v. 
Robinson  and  others,  2  Johns.  Ch.  Rep.  283.    IVilt  v.  Franklin,  ' 

1  Binney,  502.)  It  is  essential  to  mercantile  credit:  those  per- 
sons who  have  the  advantage  of  it  are  generally  endorsers  and 
sureties.  The  business  creditor  always  makes  a  profit,  which 
may  be  deemed  %  premium  for  the  risk  that  he  runs  of  losing  [  *  579  ] 
his  debt.  Not  so  this  endorser :  he  derives  no  gain  from  the  re- 
sponsibility which  he  assumes.  The  counsel  confidently  hoped 
that  the  deed  would  not  be  set  aside  on  this  ground:  there 
must  biS  other  circumstances  4a  render  it  fraudulent ;  and,  he 

r'n  asserted,  that,  at  all  events,  the  deed  of  1800  may  stand 
e,  and  is  valid.  « 

The  grantors  were  the  absolute  owners  of  all  their  property : 
they  might  have  sold  and*  disposed  of  it  as  they  pleased,  and 
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IN  ERROR,  could  anncx  what  trusts  and  conditions  they«  pleased  to  the 
ALBANY     transfer.     There  was  no  necessity  for  words  of  grant  or  assign- 
Pebruaiy,  1818.  Dient.     The  appointment  of  the  uses  or -trusts  carried  all  their 
^-^^^"^y"'^'^  right  in  the  subject  to  the  trustees,  and  it  amounted  to  an  equi- 
MoRRAT      table  assignment  of  the  property.     (^Peyton  y.Hallett,  I  Caines^s 
RIOG8.        Rep.^dS.     1  Fes.  381.     1  f^es.jun.  280.     3  Johns.  Rep.  11. 
1  Cooke's  Bank.  Law,  265.  275.     2  Bro.  Ck.  Cas.  650.     3 
Bos.  fy  Pull.  40.     1  Atk.  108.  124.  126.)     The  funds  thus 
appropriated  were  in  the  hands  of  the  creditor  to  whom  they 
were  transferred :  the  debtor  was  under  no  disability  to  make  the 
transfer ;  and,  therefore,  the  creditor  was  entitled  to  set  off  his 
own  debt  against  the  funds  in  his  possession.     This  principle 
pervades  the  whole  law  of  bankruptcy :  the  creditor  may  retain 
for  his  debt,  and  is  accountable  only  for  the  balance.     1  Atk. 
183.     1  Term  Rep.  112.     4  Term  Rep.  211.)     An  actual  pos- 
session under  a   fraudulent  deed  cannot  be  impaired,  unless 
there  existed  fraud  in  fact.     (1  Bro.  Ch.  Cas.  420.     Prec.  Ch. 
80.  142.     Sands  v.  Codunse,  4  Johns.  Rep.  536.) 

The  respondents  are  estopped.  They  nave  affirmed  the  acts 
of  the  appellant :  they  seek  an  account,  and  can  only  claim  the 
balance.  Further,  they  have  affirmed  the  deed  itself,  as  far  as 
respects  Clark,  and  have  settled  with  his  representatives.  They 
have  submitted  to  a  reference,  and  the  reservation  which  they 
made  does  not  open  the  door  to  them  to  question  the  validity  of  the 
deed.  The  order  of  reference  was  founded  on  the  idea  that  it 
was  valid.  All  the  parties  beneficially  interested  under  the  as- 
signment are  not  before  the  Court ;  and  it  is  not  now  too  late 
to  raise  the  objection.  (8  Bro.  Prec.  Ch.  122.  Hickock  v. 
Scribner,  3  Johns.  Cas.  311.) 

[  *  580  ]  ^ Henry,  contra,  contended,  that  there  was  actual  fraud.     Rob- 

ert Murray  was  in  confinement  long  before  these  assignments. 
Robert  Murray  and  Co.  were  insolvent :  some  of  the  firm  went  to 
Europe  in  1796,  and  the  clandestine  departure  of  Wheaton  was 
admitted.  The  counsel  also  insisted  on  the  absolute  power  of 
appointment  and  revocation  reserved  to  the  grantors,  and  con- 
tended that  the  deed  of  1800  was  made  in  reference  to,  and  in 

,  fraud  of,  the  bankrupt  law,  which  immediately  after  came  into 

operation.  It  was  only  an  assignment  of  partnership  property ; 
and  yet  the  joint  fund  was  appued  to  the  payment  of  individual 
debts,  in  subversion  of  an  acknowledged  principle  of  equity^  that 
the  partnership  debts  must  first  be  paid  ;•  and  in  this  light  the 
^  assignment,  on  the  face  of  it,  was  fraudulent.     (4  Ves.  396. 

2  Johns.  Rep.  282.  1  Cooke's  Bank.  Law,  938.)  In  May, 
1800,  it  was  an  inchoate  deed :  it  was  intended  to  give  a  prefer- 
ence to  certain  creditors ;  but  the  assent  of  those  creditors  was 
not  obtained  until  1801,  when  the  bankrupt  law  was  in  full 
operation.  Their  assent,  given  at  a  subsequent  period,  when  all 
preference  between  creditors  was  illegal,  cannot  be  carried  back, 
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to  give  effect  to  a  deed  evidently  made  to  place  the  property  of  in  error. 
the  grantors  beyond  the  reach  of  the  statute  of  bankruptcy,     albany. 
Relation  shall  never  work  a  wrong  or  charge  to  a  third  person.  February,  isis 
Relation  is  a  fiction  of  law,  and  in  fictione  juris  semper  est  aqui"  ^^-^^^^"'^^^ 
tas.     {Co.  LitL  150.  a.  2  Rep.  29.  b.  Cro.  Car.  423.)  ^""1'^'' 

The  deed  was  void  under  the  statute  of  the  27th  EHz.,  which  Riocs. 
has  been  re-enacted  here.  (Sess.  10.  ch.  44.)  It  contained  a 
grant  of  land  ;  and  so,  being  void  in  part,  was  void  in  toto,  at 
least  as  regards  creditors.  At  common  law,  an  instrument  may 
he  partially  void,  and  good  for  the  residue ;  but  if  part  of  it  be 
made  void  by  statute,  the  whole  is  bad.  (13  Vin.  Abr.  57.  tit. 
Fails.  2  Sir  T.  Jones,  90, 91.  Hob.  14.  S.  C.  Moor,  856.  S. 
C.  Godb.  212,  Cro.  Eliz.  529.  1  Mod.  35.  Phiod.  68.  111. 
iey,  79.  1  Bac.  Abr.  541.  549.  Carter,  229.  10  R^p.  100.) 
The  counsel  also  insisted  that  the  reservation  in  the  deed  of 
1800,  for  the  support  of  the  assignors,  rendered  it  void;  and 
that,  as  the  fact  was  known  to  the  appellant,  there  was  collusion 
on  his  part,  which  in  equity  is  the  same  as  fraud.  {Coivp.  434. 
BAtk.  757.  13  Vin.  Abr.  •57.  tit.  Faits,  pi.  10,  11.)  He  !  [*58i] 
denied  that  it  was  only  competent  for  a  judgment  creditor  to 
contest  the  validity  of  the  deeds,  and  insisted  that  they  had  not 
been  ratified  by  the  settlement  made  with  Clark.  He  contend- 
ed, that  the  direction  to  pay  individual  creditors,  under  the  cir- 
cumstances of  this  case,  made  the  assignment  fraudulent.  The  • 
coercive  clause,  held  out  in  terrarem  to  the  creditors,  was  a 
strong  feature  in  the  case  to  show,  that  it  was  the  intention  of 
the  parties  to  keep  the  property  locked  up,  until  the  assignors 
could  avail  themselves  of  the  bankrupt  law.  Admitting  that  a  ^ 
debtor  has  a  right  to  give  a  preference,  yet  it  must  be  an  abso- 
lute preference,  a  complete  and  indefeasible  disposition  of  the 
property. 

The  appellant  is  not  entitled  to  a  set-oiT  against  the  funds  in  ' 
his  hands.  (4  Term  Rep.  211.)  Where  the  assignees  affirm 
.the  contract  of  a  bankrupt,  the  right  of  set-off  may  be  claimed ; 
but  where  they  disaffirm  his  contract,  as  by  bringing  trover,  in- 
stead of  assumpsit,  the  right  does  not  exist.  In  an  action  founded 
on  tort,  or  ex  maleficio,  there  can  be  no  set-off;  and  in  the 
present  case,  the  bill  is  founded  on  an  allegation  of  fraud  in  the 
deed.  The  appellant  is  not  charged  as  a  receiver  of  the  prop- 
erty in  question,  and  called  upon  to  account :  he  is  charged  as 
claiming  under  the  deed ;  and  if  the  deed  is  vacated,  every  claim 
falls  with  it.     Nor  can  he  assert  a  right  to  compensation  for  dis-  / 

bursements,  in  relation  to  the  subject,  the  whole  transaction 
being  tsunted  with  fraud. 

The  objection  of  the  want  of  proper  parties  comes  now  too 
late,  and  the  case  of  Hickok  v.  Scribner,  (3  Johns.  Cos.  311.) 
cited  by  the  opposite  counsel,  is  inapplicable.  It  is  a  mere 
matter  of  form,  and  the  objection  should  hav^  been  made  in  the 
Court  below.  (3  Bro.  P.  C.  122.  Rogers  v.  Cruger,  7  Johns. 
Rep.  557.) 
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tN  ERROR.      Hoffman^  in  reply,  examined,  at  great  length,  the  facts  in  the 
ALBANY     ^^^^*     H^  Ufg^d)  ^^  ^^'^  appellant  was  entitled  to  a  preference, 

February,  isis.  independent  of  any  assignment.     The  appellant  was  lawfully  in 

^^'^^r^"'^"^*^  possession  of  the  property,  and  had  a  right  to  r^^n  for  his  own 

^*^^      debt ;  yet,  had  he  been  an  ordinary  creditor,  the  preference  given 

RioM.       him  cannot  be  impeached.     *(5  Johns.  Rep,  413.)     The  case  of 

[  *  582  ]  Hendricks  v.  RoUmon  and  others  (2  Johm.  Ch.  Rep,  283.)  is 
strong  and  decisive  to  this  point.  Admitting  that  tiie  deed  of 
1798  might  have  been  avoided  by  creditors,  yet  this  not  having 
been  done,  the  counsel  contend^,  that  it  was  in  the  power  of 
the  grantors  to  affirm  it,  and  make  subsequent  appointments. 
(^Sterry  v.  Arden,  I  Johns.  Ch.  Rep.  261.)  Conveyances  can, 
at  most,  be  deemed  only  voidable,  unless  the  grantor  himself 
can  avoid  them.  But  the  deed  of  1800  was  valid ;  and  he  de- 
nied that  there  was  any  evidence  of  fraud,  or  of  its  being  made 
in  contemplation  of  bankruptcy ;  and  as  to  the  objection  that  it 
was  void  under  the  stat.  27  I^iz.  (sess.  10.  c.  44.  1  N.R.L 
75.)  (a)  he  insisted  that  the  act  only  applied  to  property  within 
the  reach  of  the  creditor,  by  process  out  of  the  Courts  of  his 
own  country  ;  but  whatever  real  property  was  assigned  in  this 
cas&  was  in  the  state  of  Virginia,  and  admitting  that  the  statute 
extends  to  personalty,  the  personal  funds  were  abroad.  Should, 
however,  the  Court  vacate  the  deeds,  the  appellant  had  a  right 
of  set-off  under  the  bankrupt  law,  of  which  the  Court  would  not 
deprive  him.  (^CooVs  Bank.  Law,  265.  572.  577.  Minit.  on 
SeuOffy  51.  1  Ves.  375.)  If  they  are  valid,  the  bill  must  be 
dismissed ;  if  invalid,  the  case  must  again  be  referred  to  a 
'  master,  to  ascertain  and  state  the  balance  due  from  the  appel- 

lant, after  allowing  him  the  deductions  to  which  he  is  entitled. 

Thompson,  Ch.  J.  It  has  been  correctly  stated,  that  the 
material  question  in  this  case  grows  out  of  the  deed  of  the  23d 
o{  Marchy  1798,  taken  in  connection  with  the  subsequent  deeds 
between  the  same  parties.  But  there  have  been  some  matters 
pressed  into  the  argument  which  may  be  deemed,  in  some 
measure,  collateral  to  the  main  question,  and  which  it  will  be 
proper  to  notice,  in  order  to  prepare  the  mind  for  a  just  and 
,  correct  view  of  those  instruments.  It  has  been  broadly  asserted, 
in  argument,  that  the  appellant  was  chargeable  with  fraud  in 
fad.  Upon  what  this  assertion  is  bottomed,  I  have  been  un^le 
to  discover  from  an  examination  of  the  case.  The  charge  is,  to 
be  sure,  made  in  the  bill ;  but  it  is  met,  and  utterly  repelled  and 
[  *  583  ]  denied,  *by  the  answer ;  and  there  is  not  a  particle  of  proof  to 
make  out  the  charge.  We  must,  therefore,  reject  this  allega- 
tion, as  entirely  destitute  of  foundation,  arising  from  any  extrin- 
sic circumstances,  which  have  been  shown  either  to  make-  out 
fraud  in  fact,  or  even  to  cast  a  suspicion  upon  the  conduct  of 
the  appellant.  K  the  transaction  is  to  be  stamped  with  the 
character  of  fraud,  it  must  arise  intrinsically  from  tlie  deeds 
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themselves.     Whenever  the  fraud,  if  it  exist  at  all,  is  to  be  in  brror 
collected  only  from  the  deeds  themselves,  it  then  becomes  a     albany 
question  of  fraud  in  law.    No  moral  turpitude  is  attached  to  Febru«fy,iai8 
this  species  of  fraud ;  or  if  at  all,  it  is  in  a  much  less  degree  ^-^^n^'^'^*^ 
than  where  actual  fraud,  or  fraud  in  fact,  is  imputable  to  the      ^^^^^^ 
transacticMi.  RisfM. 

Again;  the  maxim,  ^^ Equality  i$  equity,**  has  been  urged, 
with  much  apparent  plausibility,  against  countenancing  a  sinking 
debtor,  in  giving  preference  to  any  of  his  creditors.  Indeed, 
his  honor  the  chancellor,  in  this  case,  whilst  he  admits  the 
legality  of  such  preference,  doubts  its  policy,  and  enters  into 
many  considerations,  showing  the  abuses  to  which  this  principle 
may -lead.  Was  this  question  submitted  to  this  Court  as  a 
question  of  policy,  diflferent  views  on  the  subject  might  be 
presented;  but  I  do  not  feel  myself  at  liberty  to  indulge  in 
considerations  of  tiiis  kind,  lest  the  apparent  equity  of  the  rule  * 

might  have  undue  weight  when  misapplied  to  the  case  before 
us.  If  there  is  any  principle  of  law  setded,  both  here  and  in 
the  Engli$h  Courts;  it  is,  that  a  debtor  m  fiuling  circumstances 
may  prefer  one  creditor,  or  one  set  of  creditors,  to  another, 
except  when  controlled  by  the  operation  of  a  bankrupt  syslem. 
Preferences  are  by  that  system  forbidden ;  but  as  we  had  np 
such  system  at  the  time  the  deeds  in  question  were  given,  we 
must  decide  this  cause  independent  of  the  rules  and  policy 
peculiarly  govermng  such  cases.  Although  the  legality  of  such 
preferences  are  too«weU  estaUished  to  require  further  consid- 
eration, it  may  not  be  amiss  to  notice  some  few  of  the  adjudged 
cases  on  this  question,  to  see  how  strongly  the  principle  is  fixed 
in  our  system  of  jurisprudence.  No  stronger  cases  need  be 
referred  to  than  those  relied  upon  by  the  chancellor.  In  the 
case  of  Small  v.  Oudleyy  (2  P.  IVim.  427.)  the  assignment  was 
made  to  a  ^particular  creditor,  and  but  the  day  before  jhe  act  of  |  *  584  ] 
bankruptcy  wae  committed,  and  was  made  even  without  the 
knowl^ge  of  the  assignee.  The  master  of  the  rolls  said,  there 
may  be  just  reason  for  a  sinking  trader  to  give  a  preference  to 
one  creditor  before  another;  to  one  that  has  been  a  faithful 
friend,  and  for  a  just  debt  lent  him,  in  extremity,  when  the  rest 
of  his  debts  might  be  due  from  him  as  a  dealer  in  trade,  wherein  • 
his  creditors  may  have  been  gainers.  Cases,  says  he,  may  be 
so  circumstanced,  that  the  trader  honestly  may,  nay,  ought  to 
give  the  preference.  These  observations  apply  with  peculiar 
force  to  the  case  before  us.  A  very  considerable  proportion  of 
the  appellant's  claim  consists  of  moneys  and  bills  advanced,  ' 
and  responsibilities  incurred,  as  endorser,  surety,  and  bail ;  all 
which  have  always  been  considered,  in  Courts  of  justice,  as 
having  strong  claims  to  priority  and  protection.  So  in  the 
case  of  Code  v.  Goodfellow,  (10  Mod,  489.)  the  assignment 
was  made  to  secure  the  fortunes  of  children ;  and  the  lord 
chancellor,  in  answering  some  of  the  objections  made  to  the 
deed,  observes,  that  the  objection  against  it,  '*  because  made  so 

455 


584  CASES  IN  THE  COURT  OF  ERRORS 

IN. ERROR,  near  the  act  of  bankruptcy^  is  a  very  frivolous  one  ;   for  the 
ALBANY      deeds  meant  by  the  statute,  are  deeds  made  to  defraud  creditors, 

Febniary,i8i8.  whereas  this  was  a  deed  made  to  secure  a  just  debt.     But,"  says 

^"^^JP^""^^*^  he,  "  it  is  objected,  that  this  deed  is  made  to  give  an  undue 
^^^^^  preference  to  children.  I  know  not  what  law  or  reason  there  is 
•  R1008.  to  favor  this  objection.  Any  body  may  ^  make  his  credited 
executor,  and  then  the  law  gives  him  a  preference ;  not  only 
so,  but  the  law  allows  the  executor  to  give  any  other  creditor, 
in  equal  degree,  a  preference."  "  A  man  who  knows  he  must 
be  a  bankrupt,  may,  by  law,  pay  off  any  of  his  creditors ;  and 
this  power,  as  it  may  be  abused,  so,  on  the  other  hand,  may 
be  very  properly  exercised.  There  maybe  particular  objections 
in  point  of  gratitude,"  &c.  Here  the  broad  and  unqualified 
legal  right  to  give  a  preference  to  creditors,  is  explicitly  laid 
down,  although,  it  is  said,  it  may  sometimes  be  abused. 

This,  too,  is  the  doctrine  of  a  Court  of  chancery,  and  not 
deemed  in  hostility  with  the  maxim,  that  equality  is  equity. 
The  same  principle  is  recognized  and  sanctioned  in  the  Courts 

[  •  535  ]  of  common  law.  In  the  case  of  *Estmck  v.'  Caillaud,  (5  Term 
Rep,  452.)  Lord  Kenyan  says,  '<  It  is  neither  illegal  nor  immoral 
to  prefer  one  set  of  creditors  to  another."  And,  again,  in 
Nunn  V.  Wilsmore,  (S  Term  Rep,  528.)  he  says,  "  Putting  the 
bankrupt  laws  out  of  the  case,  a  debtor  may  assign  all  his  etiects 
for  the  benefit  of  particular  creditors."  So,  also,  in  our  Su- 
preme Court,  in  AFmenomy  and  Totonsend  v.  Ferrers,  (3  Johns, 
Rep,  84.)  Mr.  Justice  Van  Ness,  in  giving  the  opinion  of  the 
Court,  says,  "  Before  the  bankrupt  law,  debtors  had  a  right  to 
give  a  preference  to  bona  fide  creditors.  There  is  nothing  in 
our  insolvent  laws  to  prohibit  it,  and  the  bankrupt  law  left  this 
right  until  the  1st  of  June,  1800;"  but,  admitting  the  deed 
was  made  with  a  view  of  giving  a  preference  to  certain 
creditors,  and  of  which  there  was  no  doubt,  "  that,"  says  he, 
"  was  permitted  by  the  law  of  this  state,  and  was  not  prohibited 
by  the  act  of  Congress,  and,  therefore,  not  fraudulent."  This 
is  a  very  strong  case ;  for  the  assignment  was  made  after  the 
passing  of  the  late  bankrupt  law,  (4th  April,  1800,)  and  before 
the  time  of  its  going  into  operation.  (1  st  June,  1 800.)  Agriin ; 
•  in  Willis  and  Fontain  v.  Ferris,  (5  Johns,  Rep,  344.)  the 
Supreme  Court  say,  the  debtor  might  lawfully  prefer  one  set 
of  creditors  to  another ;  that  it  would  be  a  waste-  of  time  to 
take  notice  of  all  the  cases  cited  in  support  of  this  point ;  that 
of  EsttdcJc  V.  Caillaud  fully  established  it, 

I  think  I  may,  then,  assume  it  as  a  settled  and  unshaken 
principle,  both  at  law  and  in  equity,  that  a  failing  debtor  has 
a  just,  legal  and  moral  right  to  prefer,  in  payment,  one  creditor, 
or  set  of  creditors,  to  another ;  and  not  to  extend  the  benefit  of 
this  rule,  so  well  and  so  solemnly  settled,  to  the  case  before  us, 
appears  to  me  to  be  admitting  the  principle  in  theory,  but 
utterly  denying  to  it  all  practical  application. 

With  this  view  of  the  legal  rights  of  the  debtor  and  creditor, 
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and  stripping  the  case  of  all  imputation  of  actual  fraud,  which  in  error 
there  is  no  color  or  ground  to  su^ort,  I  proceed  to  notice  the  ai.hany 
deeds  under  which  the  appellant  claims  to  have  acquired  the  Febniarj,  isiu. 
preference  he  now  sets  up ;  and  to  examine  whether  legal  fraud  ^-^•^n/'"^*^'' 
is  to  be  inferred  from  any  thing  contained  in  the  deeds  them-  Murray 
selves.  The  only  circumstance  relied  upon  in  support  of  the  Riggs. 
allegation  of  fraud  is,  '"'that,  in  some  of  the  deeds,  the  grantors,  [  *  586  | 
Robert  Murray  and  Co.,  have  reserved  a  power  to  revoke  and 
alter  the  trusts  or  appointments  therein  contained.  This  ob- 
jection does  not  apply  to  the  deed  of  the  3 1st  of  May,  1800; 
that  is  absolute  and  irrevocable.  This,  in  connection  with  the 
first  deed  of  the  23d  of  March,  1798,  would,  in  my  judgment, 
be  amply  sufficient  to  protect  and  establish  the  appellant's 
preference  thereby  gained.  I  do  not  see  why  the  intermediate 
deeds  of  the  24th  of  March,  1798,  and  the  21st  and  22d  of 
March,  1799,  may  not  be  entirely  laid  out  of  view,  as  it 
respects  the  rights  and  claims  set  up  by  the  respondents. 
Their  title  accrued  after  the  31st  of  May,  1800;  and  if,  at 
that  time,  as  between  Robert  Murray  and  Co,,  and  John  B. 
Murray,  all  the  title  and  interest  of  the  former  was  transferred 
to  the  latter,  there  was  nothing  to  pass  under  the  bankrupt 
assignment  to  the  respondents.  If  the  controversy  was  be- 
tween John  B.  Murray  and  some  person  deriving  title  from 
Robert  Murray  and  Co.,  prior  to  the  3 1st  of  May,  1800,  and 
whilst  the  property  was  held  under  the  revocable  deeds,  a  very 
diflferent  question  might  be  presented ;  but  that  is  not  the  case 
here.  The  assignees  of  the  bankrupt,  Robert  Murray,  can  take 
nothing  but  what  the  bankrupt  himself,  could  assign  to  them. 
(10  Mod.  497.  lAik.  191.  Salk.  U9.)  All  these  inter-  ^ 
mediate  deeds  between  that  of  the  23d  of  March,  1798,  and 
the  one  of  the  3 1st  of  May,  1800,  if  they  are  taken  into 
consideration  as  forming  a  part  of  the  transaction,  were  not,  as 
between  the  parties  to  them,  absolutely  void,  and  incapable  of 
confirmation.  A  deed  founded  in  actual  and  positive  fraud,  as 
beirig  made  under  the  influence  of  corrupt  motives,  and  with 
an  intention  to  cheat  creditors,  may  be  considered  void,  ab 
initio,  and  never  to  have  had  any  lawful  existence.  The 
grantee  in  the  deed  may  be  considered  a  particeps  criminis, 
and  is  not  permitted  to  deduce  any  right  from  an  act  founded 
in  actual  fraud.  But  this  rule  is  not  applied  to  contracts  which 
are  only  considered  fraudulent  by  construction  of  law,  as  being 
against  the  policy  or  provisions  of  some  particular  statutes. 
Such  deeds  are  capable  of  confirmation.  (4  Johns.  Rep.  498.) 
'^  It  has  been  a  principle  of  long  standing,  and  uniformly  recog- 
nized," says  the  chancellor,  *in  the  case  of  Sterry  v.  Arden,  [  *  587  J 
(1  Johns.  Ch.  Rep.  271.)  "  that  a  deed  voluntary  and  fraudulent 
in  iis  creation,  and  voidable  by  a  purchaser,  may  become  good 
by  matter  ex  post  facto.  It  is  the  constant  language  of  the 
books  and  of  the  Courts,  that  a  voluntary  deed,  which  would 
have  been  void  as  against  creditors,  may  be  supported  and  made 
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m  ERROR,  good  by  a  subsequent  valuable  consideration.''     (1  Sid.  138. 
ALBANY,"  ^  East,  95.^     This  doctrine,#fterwards,  on  appeal,  received  the 

F«bniiu7,i8ia  sanction  oi  this  Court.     Admitting,  therefore,  that  the  deeds 

^^^p'*"^^*^  reserving  the  power  of  revocation,  come  within  the  policy  of 
^^^  the  statute  of  frauds,  (for  they  do  not  within  the  letter,  as  the 
UiGot.  statute  relates  to  conveyances  of  land,)  they  were  voidable  only, 
and  subject  to  the  control  and  confirmation  of  the  parties,  as 
long  as  the  rights  of  third  persons  did  not  intervene  and  attach 
The  deed  of  the  31  st  of  ilfay,  1800,  was  such  confinnation; 
and  no  intervening  rights  of  creditors  had  attached.  No 
judgments  or  execution,  or  any  other  legal  lien,  was  set  up 
The  statute  (I  ^.  A.  L.  11.)  (a)  only  declares  all  grants  of 
land,  with  power  of  revocation,  void  against  subsequ^  pwr* 
thasers  for  a  valuable  consideration.  It  is  to  such  cases  only, 
that  the  observations  in  T)fler  v.  Littleton^  (2  Brouml.  190.)  and 
in  7\nne^s  case,  which  have  be^a  cited  and  relied  on,  are  to  be 
applied.  In  Lavender  v.  Blackstone,  (3  Lev.  146.)  one  of  the 
principal  grounds  upon  which  the  conveyance  was  set  aside, 
was,  because  it  had  a  proviso  enabling  the  grantor  to  make 
leases  for  any  term  without  rent;  and  this  was  considered  as 
putting  it  in  his  power  to  defeat  the  whole  settlement.  But  the 
deed  of  the  31st  of  May,  IdOO,  in  this  case,  contains  no 
proviso  whatever,  by  which  the  grantors  could  defeat  its 
operation. 

It  ought  to  be  constantly  kept  in  mind,  that  the  conflicting 
claims  of  the  parties  here  did  not  arise  whibt  the  power  of 
revocation  existed.  That  power  was  completely  extinguished 
by  the  deed  of  1800,  and  before  the  respondents  acquired  any 
interest  in  the  subjects  embraced  in  those  deeds.  There  can 
be  no  doubt,  but  that  at  that  time  {May^  1800)  an  ori^al 
assignment  might  have  been  legally  made,  giving  to  /.  B.  Murray 
all  the  claim  now  set  up.    If  so,  there  could  be  no  good  reason 

[*  588]  against  his  then  taking  a  ratification,  *or  confirmation,  of  any 
prior  defective  assignment.  In  the  case  of  Tarbuck  v.  Marhury, 
(2  Vem.  510.)  so  much  relied  on  for  setting  aside  these  assfgn* 
ments,  it  was  a  judgment  creditor  who  was  setting  up  his  claim 
against  the  deed,  which  was  set  aside,  because  the  power 
reserved  to  the  grantor  to  mortgage  and  charge  the  estate  with 
what  sums  he  thought  fit,  was  considered  as  amounting,  in  eflbct, 
to  a  power  of  revocation.  Where  the  creditor  is  pursuing  his 
debtor  with  a  judgment  and  execution,  or  in  any  other  manner, 
to.  en  force  payment  of  his  demand,  an  assignment  of  the 
xiebtor's  property,  containing  a  power  of  revocation,  may  very 
well  be  considered  as  made  to  ''  delay,  hinder,  or  defraud  cred- 
itors," according  to  the  language  of  Uie  statute  of  frauds.  But 
.  I  do  not  see  how  it  could,  in  any  sense,  be  said  to  delay  or 
hinder  a  creditor,  who  was  taking  no  measures  to  enforce  pay« 
ment  of  his  demand,  as  is  the  case  now  before  us.     For  any 

(a)  2^.  5. 194.  '  I 
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ihing4hat  appears,  all  the  oreditors  of  Robert  Murray  and  Co.  in  error. 
wer€i  satisfied  with  the  assignmlfent,  and  the  provision  there     albany, 
made  for  the  payment  of  their  .dd»ks.    This  is  an  important  Febmaiy^isiu 
feature^  in  which  this  case  is  distinguishable  from  the  one  of  ^'^-^"^^^"^^'^^ 
Clark  V.  Hyjtlop^  decided  in  the  Supreme  Court,  and  on  which      ^('^^^^ 
so  much  reUanoe  has  been  placed.     Clark  there  was  a  judgment       Rieo«. 
creditor,  and  had  issued  an  execution  against  -his  debtor,  which 
was  levied  on  the  property  assigned  to  Ht^slop,    This  levy  was 
made  at  a  time,  too,  when,  by  the  very  terms  of  the  assignment, 
the  property  was  not  held  under  it,  that  is,  after  some  of  the 
creditors  had  refused  to  come  in  and  accept  of  the  lerms  pro- 
posed, and  before  any  new  trusts  were  declared,  pursuant  to  the 
provisions  in  the  assignment. '  It  was  with  great  propriety  thene 
said,  that  locking  up  the  property  in  this  manner  was  delaying 
and  hindering  creditors.     The  observations  of  Lord  £//en- 
bor(Aghf  in  Meux,  qui  tam^  v.  MowU,  (4  Term  Rep.  14.)  would 
seem  to  show  that  no  creditor  could  be  con£ttdered  as  delayed 
or  hindered,  within  the  sense  and  meaning  of  the  statute  of 
frauds,  except  such  as  were  taking  some  measures  to  recover 
their  debt.    He  says  further,  that  the  statute  was  meant  to 
prevent  the  operaiion  of  deeds,  &c.  fraudulent  in  their  con- 
coction, and  not  merely  such  as,  in  their  effisct,  might  delay  or 
hinder  other  creditors.     (1  Fe«ey,yun.  160.) 

*It  is  said  by  the  chancellor,  that  it  may  be  donbted  whether  [  *  589  | 
the  power  of  revocation  contained  in  the  prior  deeds  was  not 
continued  in  the  deed  of  the  3l8t  of  May^  1800.  This  did  not, 
however,  seem  to  be  contended  on  the  argument,  and  I  am  not 
able  to  discover  any  thing  in  this  deed  to  justify  such  doubt. 
It  appears  to  me  to  be  an  absolute  and  irrevocable  appropriation 
of  the  property  and  debts  described  in  the  original  assignment 
of  the  23d  of  March,  1798.  It  recites  and  adopts  that  deed, 
and  gives  a  final  and  absolute  direction  as  to  the  payment  of 
the  debts  therein  specified;  and  at  this  time  there  was  no 
impediment  to  the  grantors  so  doing.  They  were  the  absolute 
and  uncontrolled  owners  of  the  property.  There  was  no  judg- 
ment or  other  hen  upon  it.  They  could  sell  and  dispose  of  it  at 
pleasure,  and  might,  most  unquestionably,  annex  what  trusts 
they  thought  proper.  If,  as  I  think  I  have  shown,  they  had  a 
just,  legal  and  moral  right  to  give  preferences  to  certain  cred- 
itors, there  is  no  principle  of  law  or  equity  that  will  justify 
taking  away,  the  preference  thus  given.  The  grantors  having 
reserved  to  their  own  use,  for  their  maintenance  and  support,  a 
part  of  the  property  covered  by  this  deed,  forms  no  objection  to 
the  appropriation  of  the  residue,  ^his  is  fully  established  by 
the  cases  I  have  already  referred  to,  and  is,  indeed,  admitted  by 
the  chancellor  in  the  case  before  us.  Though  in  case  of  a  de- 
ficiency to  satisfy  the  creditors,  they  might  apply  to  a  Court  of 
equity,  for  the  appropriation  of  the  property  so  reserved, 
towards  the  payment  of  their  demands.  * 

Briefly  to  recapitulate  what  I  have  said  thus  far  on  this  case : 
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JN  ERROR,  If  the  deed  of  the  31st  of  May,  1800,  may  be  taken  in  Qon- 
ALBANY,     nection  with  that  of  the  23d  of  March,  1798,  laying  ooi  of 

February,  1818.  view,  altogether,  the  intermediate  deeds,  as  I  think  they  niajr,  in 

^■"^p^^"'^*^  my  judgment,  there  is  no  pretence  whatever  for  settiug  them 

"  vl^^^      aside  ajs  fraudulent     They  contain  a  clear,  absolute,  aiid  iirev- 

KiQOB.       ocable  transfer  and  appropriation  of  the  debts  and  prof)erty 

therein  described ;  and  this,  too,  at  a  time  when  the  f^hntors 

were  under  no  disabilities  that  disqualified  them  froui  nmking 

the  assignment.     But  admitting  that  all  the  intermediaie  deeds, 

[  *  590  ]  which  contain  the  power  *of  revocation,  are  to  be  taken  in 
*  connection  with  the  others,  as  forming  one  entire  tmnsaction, 
still  there  are  no  grounds  on  which  the  respondents  can  now 
claim  to  set  them  aside.  The  power  reserved  to  the  grantors  to 
revoke  and  alter  the  trusts,  forms  the  sole  ground  of  exception. 
This,  as  between  the  parties,  makes  those  deeds  voidable  only. 
If  so,  they  are  susceptible  of  modification  and  confirmation ; 
and  were  modified  and  confirmed,  and  rendered  irrevocable,  by 
the  deed  of  the  31st  of  May,  1800.  If,  as  I  have  already 
mentioned,  a  controversy  respecting  this  property  had  arisen 
between  John  B.  Murray  and  some  of  the  creditors  of  Robert 
Murray  and  Co.,  previous  to  May,  1800,  and  whilst  these  prior 
deeds  were  revocable,^  a  very  different  question  might  arise. 
The  transaction  might  very  well,  in  that  case,  h%  considered  as 
an  expedient  to  lock  up  the  property,  and  keep  it  out  of  the 
reach  of  the  prosecuting  creditor.  But  the  respondents  come 
here  as  the  assignees  of  Robert  Murray,  and  under  a  title 
derived  from  him,  after  his  assignment  to  John  B.  Murray  was 
confirmed  and  made  irrevocable.  In  my  opinion,  therefore,  the 
decree  which  declares  these  deeds  null  and  void,  ought  to  be 
reversed. 

Admitting,  however,  the  decree,  in  this  respect,  to  be  correct, 
it  cannot  be  afllirmed  throughout.  The  cause  must,  at  all 
events,  be  sent  back  to  a  master  to  take  a  new  account.  The 
order  of  reference,  and  the  report  of  the  master,  are  all  founded 
on  the  assumption  that  the  assignment  was  valid.  The  master 
is  directed  to  take  an  account  of  the  moneys  received,  and  of 
the  moneys  paid  or  retained  by  John  J3.  Murray,  and  which 
ought  to  be  allowed  him  in  pursuance  of  the  trust ;  and  he  has 
made  no  discrimination  between  the  moneys  received  under  this 
assignment,  or  otherwise.  If  the  assignment  is  declared  void, 
it  cannot  aflfect  any  rights  which  the  i4)pellant  may  have  ac- 
quired under  any  previous  assignments,  or  transactions,  between 
him  and  Robert  Murray  and  Co.  That  he  had  acquired  such 
rights,  sufficiently  appears,  tfrom  the  case  before  us,*  to  justify 
sending  the  cause  back  to  a  master  for  a  new  account  of 
moneys  received  and  paid  under  such  prior  assignment,  or 
dealings,  between  the  parties. 

[  *  591  ]  *Nor  does  it  appear  to   me,  that  the  decree  ordering  the 

appellant  to  pay  the  81,836  dollars  can  be  sustained,  even 
within  the  principles  laid  down  by  the  chancellor.  He  does  not 
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profesA  to  make  the  appellant  account  for  any  more  than  he  in  error. 
received  under  the  assignment.     On  this  part  of  the  case,  he     alb  an  v." 
says,  the  question  is,  whether  I  ought  not  to  go  further,  and  Febraary,i8i«. 
make  J.  B.  Murray  account  for  the  property  he  has  received  ^^-^'^n^'^'^w^ 
under  the  assignment y  and  place  that  also  in  the  hands  of  the      Mubrav 
assignees  of  Robert  Murray y  for  general  and  equal  distribution ;       Riggs. 
and  concludes  that  he  cannot  perceive  any  other  alternative,  but 
either' to  give  complete  effect  to  the  assignment,  as  a  fair  and 
valid  instrument,  or  to  make  J.  B,  Murray  acx^ount  for  the 
property  received  under  it*    And  thelatter,  he  says,  is  the  proper 
conclusion.     Admitting  this  to  be  the  correct   principle,  the 
decree  makes  him  account  for  property  he  never  did  receive 
under  that  assignment,  but  in  pursuance  of  arrangements  ante- 
cedent to  it ;  and  this,  too,  without  the  least  imputation  of  fraud 
or  unfair  conduct.     The  claim  on  the  British  government,  and 
the  negotiation  with  Bird,  Savage  and  Bird,  fall  within  this 
class.     I  do  not  perceive  why,  even  laying  aside  the  assignment, 
J.  B.  Murray  is  not  entitled  to  retain  a  considerable  portion  of 
his  demand,  by  way  of  set-off,  under  the  bankrupt  law.    That 
act  declares,  that  where  there  has  b^en  mutual  credit  given  by 
the  bankrupt  and  any  other  person,  or  mutual  debts  between 
theni  at  any,  time  before  the  person  became  bankrupt,  the  one 
debt  may  be* set  off  against  the  other,  and  the  balance  only 
claimed.     This  provision  has,  under  the  bankrupt  system  in 
England^  received  a  liberal  construction,  where  such  debts  or 
credits  have  accrued,  without  any  intention  to  defraud  the  rest 
of ^  the  creditors  of  the  bankrupt.     No  such  intention  has  bf?cn  * 

imputed  to  the  appellant,  prior  to  the  first  assignment  of  the 
23d  of  March,  1798.  (1  Aik.  228.  4  Term  Rep.  21 1.  1  Term 
Rep.  285.)  Lord  Hardwicke,  in  the  case  ex  parte  deeze, 
(1  Atk.  228.)  says,  "  Notwithstanding  the  rules  of  law,  ^  to 
bankrupts,  reduce  all  creditors  to  an  equality,  yet  it  is  hard, 
when  a  man  has  a  debt  due  from  a  bankrupt,  and  has,  at  the 
same  time,  goods  of  the  bankrupt  in  his  hands,  which  cannot  be 
got  from  him  without  the  assistance  of  law  or  equity,  that  the 
assignee  ^should  take  them  from  hioi,  without  satisfying  the .  [  *  592  ] 
whole  debt ;  and,  therefore,  the  clause  in  the  statute  relating  to 
mutual  credit  has  received  a  very  liberal  construction ;  and 
there  have  been  many  cases  which  that  clause  has  been  ex- 
tended to,  where  an  action  of  account  would  not  lie ;  nor  could 
the  Court  of  Chancery  upon  a  bill  decree  an  account."  That 
mutual  credit  was  not  confined  to  pecuniary  demands,  but  ex- 
tended to  all  cases  where  the  creditor  had  goods  in  his  hands 
of  the  debtor,  and  which  could  not  be  got  at  without  an  action 
at  law,  or  a  bill  in  equity.  Numerous  cases  might  be  cited, 
both  at  law  and  in  equity,  which  sanction  and  enforce  this 
principle.  But  I  think  it  unnecessary  further  to  pursue  this 
part  of  the  case,  as  I  place  my  opinion  principally  upon  the 
validity  of  the  assignments,  especially  the  one  of  the  31st  of 
May,  1800,  in  connection  with  that  of  the  23d  of  March^  1798. 
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rN  ERROR.  I  am,  accordingly,  of  opinion,  that  the  decree  of  the  Court  of 
ALBANY,    Chancery  ought  to  be  reversed. 

Pebnury,  IBIB. 

Spencer,  J.,  was  absent  on  account  of  ackness. 


MURRAT 

V. 

Rl«6S. 


Yates,  J.  concurred  in  the  opinion  of  the  chief  justice. 

Van  Ness,  J.,  and  Platt,  J.,  and  eight  of  the  senator^,  were 
of  opinion,  that  the  decree  ought  to  be  reversed  in  part  only ; 
but  a  majority  of  the  Court  concurring  in  the  opinion  defivered 
by  the  chief  justice,  it  was  ordered,  adjudged,  and  decreed, 
that  the  decree  of  the  Court  of  Chancery  be  wholly  reversed,  on 
the  ground,  that  the  assignment  of  the  31st  of  May,  1800,  was 
legal  and  valid. 

Decree  of  reversal. 


END  OF  rHE  e^n^r.  f^  cbhor. 
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TO 


THE    PRINCIPAL    MATTERS 


IN  THE  FIFTEENTH  VOLUME. 


A. 

ABSENT      AND     ABSCONDING 
DEBTORS. 

1.  Under  an  attachment  issued  in  pur- 
suance of  the  act  against  abscond' 
ing  and  absent  debtors,  the  sheriff 
-may  take  and  sell  property  of  which 
the  absconding  debtor  is  a  tenant 
in  common  with  another,  though  it 
be  in  the  possession  of  his  co-tenant. 
Mersereau  v.  Norton^  179 

2.  But  the  sheriff  can  sell  only  the  un- 
divided moiety  or  interest  of  the 
debtor,  and  the  purchaser  at  such 
sale  becomes  a  tenant  in  common 
with  the  other  co-tenant,  who  can- 
not, therefore,  maintain  trespass  or 
trover  against  him,  the  tenancy  in 
common  not  being  severed  or  de- 

^Btroyed  by  the  sale.  t6. 

Vide    Court    of  Justices    of    the 
Peace,  VIIL  17. 

ACKNOWLEDGMENT. 

O^   feed  by  feme  covert,  vide  Colonial 
Laws,  3.    Deed,  L  1,2,  3. 

ACTION. 

1.  iV  ntt9  the  plaintiff  has  an  entire  de- 
mand^ be  cannot  divide  it  into  dis- 
tinct partfty  and  bring  separate  ac- 


tions for  each;  as,  on  an  entire 
contract  of  sale  of  goods,  he  cannot 
maintain  an  action  for  one  part  of 
the  goods  sold,  and  another  action 
for  another  part.    Smith  v.  Jones, 

229 

2.  So,  where  there  has  been  a  trespass 
or  conversion  by  any  single  indi- 

•  visible  act,  in  relation  io  several 
chattels,  the  plaintiff  ciinnot  split 
jiis  claim  for  damages,  by  bringing 
separate  actions  of  trespass,  or  tro- 
ver,  for  each  particular  article 
seised  or  converted ;  and  a  recovery 
for  one  part  or  parcel  is  a  bar  to  an 
action  for  another  part  or  parcel. 
Farringion  and  Smith  v.  Payne, 

432 

3.  An  action'  on  the  case  against  a 
sheriff  for  a  false  return,  is  within 
the  provisions  of  the  act  for  the 
more  easy  pleading  in  certain  suits, 
{March  21st,  1801,  sess.  24.  c.  47. 
8.  4.  1  N.  R.  L,  155.)  and  the 
plaintiff  is  bound  to  show  that  the 
cause  of  action  arose  within  the 
county  where  he  has  laid  his  venue. 
Seeley  v.  Birdsall,  267 

4.  There  is  a  distinction  between  acts 
done  colore  officii  and  virtute  officii  : 
in  the  former  case,  the  act  beinff  of 
such  a  nature,  that  his  office  gives 
him  no  authority  to  do  it,  the  sheriff 
is  not  protected  by  the  statute ;  but 
where,  in  doing  an  act  within  the 
limits  of  his  authority,  he  exercises 
his  authority  improperly,  or  abuses 
the  confidence  which  the  law  re- 
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poses  in  him,  these  are  cases  to 
which  the  statute  »pplics.  SecUy 
V.  Birdsall,  207 

5.  The  suing  out  the  writ  is  the  com- 
mencement of  the  suit,  and  not  the 
exhibition  of  the  bill.  Per  Spencer, 
J.    Fowler  v.  Sharp  and  another, 

326 

Cumulative  remedies,  vide  Distress. 

Limitation  of  action,  vide  Limitation 

OF  Action. 


ACTIONS    LOCAL    AND  TRAN- 
SITORY. 

Vide  Action,  3. 

ACTION  ON  THE  CASE. 

1.  No  action  lies  for  representing  the 
plaintifTs  ferry  not  to  be  as  good  as 
another  rival  ferry,  and  inducing 
and  'persuading  travellers  to  cross 
at  the  other,  and  not  at  the  plain- 
tiff's ferry.     Johnson  v.  Hitchcock^ 

185 

%  A  mortgagee  cannot  maintain  an 
action  for  waste  against  the  mort- 
gagor, at  lea«t  until  after  a  forfeiture 
of  the  mortgage.   Peterson  v.  Clark, 

205 

3.  A  person  having  an  expectant  in- 
terest in  land,  less  than  the  inherit- 
ance, cannot  maintain  an  action  for 
waste.  t6. 

•  4.  A  person,  erecting  a  mill  and  dam 
upon  a  stream  of  water,  does  not, 
by  the  mere  prior  occupation,  un- 
accompanied with  such  a  length  of 
time  as  that  a  grant  may  be  pre- 
sumed, gain  an  exclusive  right, 
and  cmnot  maintain  an  action 
against  a  person  erecting  a  mill  and 
dam  above  his,  by  which  the  water 
is  in  part  diverted,  and  he  is  in 
some  degree  injured.  Piatt  v. 
Johnson  and  Root,  21^ 

6.  Where  a  damage  is  suffered  b;  ih*i 
act  or  omission  of  a  public  officer, 
contrary  to  his  duty,  the  party  in- 
jured may  maintain  an  action  on 
464 


the  case  against  tKb  officer.     Bart- 
Lit  V.  Crozitr,  250 

6.  Where  an  overseer  of  highways 
wilfully  neglects  to  repair  a  bridge 
within  -his  district,  by  reason  of 
which  the  plaintiff's  horse  falls 
through  and  breaks  his  leg,  an  ac- 
tion on  the  case  may  be  maintained. 

ib. 

7.  It  seems,  that  the  declaration,  in 
such  action,  should  allege,  that  the 
commissioners  of  the  town  had  pro- 
vided materials,  and  that  the  de- 
fendant had  the  means  of  making 
the  repairs ;  but  the  omission  is 
cured,  ader  verdict,  by  the  common 
law  intendment,  that  the  defect 
was  supplied  on  the  trial,  by  proof. 

ib, 

8.  An  action  on  the  case  will  lie 
against  a  sheriff  for  not  returning 
an  execution,  or  the  party  may  pro- 
ceed by  attachment.  Burk  ▼. 
Campbell,  456 

ACTION   ON  STATUTE. 

In  an  action  under  the  2d  section  of  the 
act  to  preVent  gaming,  (sess.  24.  c. 
46.  I  N.  R,  L.  153«)  by  the 
losing  party,  against  the  winner,  to 
recover  back  money  lost  at  play, 
and  paid,  the  plaintiff  may  declare 
generally  in  debt,  for  money  had 
and  received,  without  stating  his 
case  specially,  or  referring  to  the 
statute;  but  it  is  otherwise  in  the 
case  of  an  action  brought  by  a 
common  informer.  Collins  v.  Ra- 
grew,  5 

ADMIRALTY. 
Vide  Prize. 

ADVERSE  POSSESSION. 
Vide  Devise,  3.     Ejectment,  L 

AFFIDAVIT. 
Vide  Practice,  I. 
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AGENT. 

1.  An  agent  who  makes  a. contract  in 
,  behalf  of  his  principal,  whose  name 

he  discloses,  at  the  time,  to  the  per- 
son with  whom  he  contracts,  is  not 
personally  liable.  Raihban  v.  Bud' 
long,  1 

2.  There  is  no  difference  in  this  re- 
spect between  an  agent  for  govern- 
ment and  an  individual.     •  t6. 

3.  The  principal  is  liable  for  the  acts 
of  a  general  agent,  acting  within  the 
general  scope  of  his  authority  ;  and 
a  third  person  cannot  be  affected 
by  any  private  instructions  from  the 
principal  to  his  agent.  Mtmn  v. 
The  Commission  Company^         44 

4.  But  the  principal  is  not  bopnd  by 
the  acts  of  a  ^>ecial  agent  beyond 
his  authority.  ib, 

5.  A  c(%npany  incorporated  for  the 
pqrpose  of  seHing  goods  on  commis- 
sion, is  bound  by  the  .acceptance 
of  its  general  agent  of  a  bill  drawn 
on  the  company,  on  account  of 
goods  stipolated  to  be  deposited 
with  the  company,  for  sale  on  com- 
mission, lb, 

42.  If  a  man  deals-with  another's  agent, 
and  gives  the  agent  a  receipt  for  a 
«am  of  money,  which  the  agent  had 
a  right  to  pay,  and  on  the  faith  of 
that  receipt  the  principal  settles 
with  the  agent  and  pays  him  money, 
the  party  giving  the  receipt  is  con- 
cluded from  looking  to  the  principal ; 
for  he  should  have  given  him  notice 
of  the  mistake  in  the  first  instance ; 
and  his  only  remedy  is  against  the 
agent.  Ckever  v.  Smith,  Pardee 
and  others,  276 


AGREEMENT. 

1.  The  ransom  of  a  vessel  and  cargo 
captured  by  an  enemy  is  a  lawful 
contract,  .and  an  action  may  be* 
maintained  in  our  Courts  to  recov- 
er the  money  agreed  to  be  paid  to 
the  captor  on  such  ransom.  Good- 
rich  and  De  Forest  v.  Gordon,     6 

2.  Nor  is  it  unlawful,  afler  the  capture, 
Vol.  XV.  59 


to  receive  a  passport  fl'om  the  cap- 
tor, to  protect  the  vessel  from 
another  capture.  ib 

3.  In  an  agreement  for  the  sale  and 
conveyance  of  land,  the  vendor  cov- 
enanted to  convey  the  land,  which 
was  to  be  surveyed,  free  of  encum- 
brances, by  the  first  of  ^January. 
The  land  was  not  surveyed  in  time, 
and  the  vendee  declared  that  he 
would  take  no  advantage  9n  ac- 
count of  the  vendor's  not  conveying 
on  the  precise  day  mentioned  in  the 
agreement.  It  was  held,  that  the 
vendee,  by  enlarging  the  time,  did 
not  waive  his  right  to  recover  a  sum 
which  was  fixed  and  liquidated  by 
the  agreement,  as  the  amount  of 
damages  to  be  recovered  by  the 
party  failing  in  performance,  even 
admitting  that  his  consent  to  extend 
the  time  amounted  to  an  agree- 
ment; for  such  subsequent  agree- 
ment by  parol,  was  void  by  the 
statute  of  frauds,   and   could   not 

*  aker,  revoke,  or  modify  the  previous 

•  valid  contract.  Hasbrouck  v.  T(qh' 
pen,  200* 

4.  A  mere  extension  of  the  time  of 
performance  of  an  agreement,  is 
not  a  waiver  of  any  of  its  stipula- 
tions.    S.  C.  Per  Thompson,  Ch.  J. 

204 

5.  In  an  action  to  recover  the  amount 
of  a  promissory  note,  delivered  by 
the  plaintiff  to  the  defendant,  in 
pursuance  of  an  agreement  between 
them,  of  which  note  the  defendant 
had  received  payment,  the  plaintiff 
may  show  that  he  was,  at  the  time 
of  making  the  agreement  .and  de- 
livering the  note,  insane,  and  inca- 
pable of  contracting.     Rice  v.  Peet , 

503 

Agreement  avoided  by  fraudulent  mis- 
representations,   vide    Assumpsit 

FOR  QOODS  SOLD. 


Illegal  agreement,  vide  Sheriff.  > 


Vide  Covenant,  4,  5.     Deed,  \ .  7. 
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IN  D  E  X. 


AMENDMENT. 

i.  Where  one  count  in  a  declaration 
is  good,  and  the  others  bad,  if  the 
judge  will  certify  that  the  evidence 
applied  solely  to  that  count,  or  that 
all  the  evidence  given  would  prop- 
erly apply  to  that  count,  as  well  as 
the  others,  the  verdict  may  be 
amended  by  applying  it  to  the  good 
coun^;  and  if  the  evidence  did  not 
particularly  apply  to  the  bad  count, 
the  verdict  may  also  be  amended. 
Cooper  V.  Bissel,  318 

2.  Where  a  Court  of  C.  P..  refused 
leave  to  amend  a  general  verdict, 
by  applying  the  evidence  to  one 
count,  and  to  enter  a  noL  pros,  as 
to  the  other,  thb  Court,  on  a  writ 

<  of  error,  judgment  having  been  en- 
tered on  the  verdict  below,  cannot 
grant  leave  to  amend  the  Kcord. 

ib, 

3.  It  seems,  that  a  Court  of  errors 
cannot  grant  an  amendment  by  in- 
quiry into  facts  dehors  the  record. 

ib. 

APPEAL. 

From  order  of  removal,  vide  Evidence, 

VI.  18. 


ARREST  OF  JUDGMENT. 
'  Vide  Judgment,  2. 

ASSETS. 

Vide  Fraudulent  Sales  and  Convey- 
ances, 1. 

ASSIGNMENT. 

Where  an  assignee  recovers  a  judgment 
in  the  name  of  his  assignor,  and 
takes  out  a  ca.  sa,,  giving  the  sheriff 
notice  of  his  equitable  interest,  and 
the  sheriff,  having  arrested  the  de- 
fendant, suffers  him  to  escape,  the 
assignee  mu'  mamtain   an   action 


against  the  sheriff,  for  the  escape, 
in  the  name  of  the  assignor,  which 
the  s)>eriff  cannot  defeat  by  takmg 
a  release  from  the  nominal  p]ainti£ 
Martin  v.  Hawks^  405 

Assignment  by  debtor  in  trust  to  pay 
debts,   vide    Fraudulent    Sales 

AND  CONVETANCES,  4,  5,  6,  7,  8. 


ASSUMPSIT. 

1.  Where  a  party  in  a  suit  becomes 
entitled  to  costs  from  the  opposite 
party,  for  opposing  a  motion,  who 
(the  costs  having  been  taxed) 
promises  to  pay  the  bill,  the  promise 
is  founded  on  sufficient  considera- 
tion, and  will  support  an  action. 
Warner  v.  BoogCj  233 

2.  Where  an  ejectment  cause  was  re- 
ferred by  consent  of  the  parties, 
and  tha  land'  in  question  surveyed, 
it  was  held,  that  the  party  succeed- 
ing in  the  cause,  who  had  paid  ex- 
penses attending  the  survey,  was 
entitled  to  recover  half  of  these  ex- 
penses from  the  opposite  party,  there 
being, some  evidence  of  an  agree- 
ment that  they  should  be  borne 
equally,  and  such  expenses  not 
being  admissible  in  the  taxation 
of  the  costs  of  the  suit.  Low  v. 
Vrooman,  238 

3.  Where  a  person  hfis,  at  the  request 
of  an  overseer  of  the  poor,  and  on 
his  promise  that  he  would  see  him 
paid,  boarded  a  pauper,  and  fur- 
nished -him  with  necessaries,  he 
may  maintain  an  action  of  assump^ 
sit  against  the  overseer,  although  no 
order  had  ever  been  made  for  the 
relief  of  the  pauper.  King  v.  But-- 
Ur,  281 

4.  A  declaration  in  assumpsit  stated 
a  promise  from  the  plaintiffs  to  the 
defendant  not  to  require  the  pay- 
ment of  a  certain  note,  endorsed  by 
the  defendant  to  the  plaintiffs,  in 
consideration  whereof  the  defend- 

^-  ant  promised  the  plaintiffs  to  in- 
demnify them  from  one  third  of  all 
loss  -which  they  might  sustain  in 
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oonsequence  of  their  endorsemeat 
of  certain  notes  for  a  third  person ; 
that  the  plaintiffs  had  never  required 
payment  of  the  note,  and  that  they 
had  sustained  a  loss  to  a  certain 
amount:  Held,  that  the  declaration 
was  bad,  in  not  stating  that  the 
third  person  was  insolvent,  other- 
wise there  was  no  consideratioh  for 
the  defendant's  promise,  either  of 
benefit  to  himself,  or  of  loss  to  the 
plaintiffs;  besides,  the  insolvency 
of  the  maker  of  the  notes  must  be 
averred,  because  the  promise  of  the 
defendant  must  be  construed  to 
mean,  that  he  would  pay  one  third 
•  part  of  the  loss,  provided  it  could 
not  be  recovered  ef  the  maker  of 
the  notes,  and  not  merely  that  the 
defendant  should  be  liable,  in  the 
first  instance,  for  one  third  of  the 
loss.    Morse  and  Bellinger  v.  Morse, 

425 

Assumpsit    for  non-delivery  of  goods, 
vide  ASSUMPSIT  for  Goods  sold. 


ASSUMPSIT  FOR  GOODS  SOLD. 

Where  the  defendant  sold  the  plaintiffs 
a  note  of  the  president  and  directors 
of  a  certain  company,  and  also 
ivm  shares  of  the  stock  of  the  com- 
pany, for  which  he  was  to  be  paid 
in  whisky,  firaudulently  represent- 
ing the  company  to  be  good  .and 
responsible,  when,  in  fact,  he  knew 
•  them  to  be  insolvent,  and  the 
plaintiffs  executed  their  notes,  or 
agreements,  to  deliver  the  whisky 
at  a  future  period,  which  they  de- 
livered accordingly,  and  having 
^  afterwards  discovered  the  insol- 
vency of  the  company,  tendered  the 
defendapt  the  note  and  stock  which 
they  had  received  from  him ;  it  was 
held,  that  the  special  contract  was 
vitiated  by  the  fraud  of  the  defend- 
ant, by  which  the  presumption  that 
the  note  and  stock  were  taken 
as  payment,  was  repelled;  that, 
had  the  plaintiffs  been  sued  by  the 
Mefendaots  for  the  non-delivery  of 


the  whisky,  his  fraud  would  have 
been  a  defence  to  the  action,  and 
that  the  plaintiffs,  having  delivered 
the  whisky,  might  recover  the 
price  of  it,  under  a  count  for  goods 
sold  and  delivered.  Pierce  and 
Pierce  v.  Drake^  475 


ASSUMPSIT  FOR   MONEY  HAD 
AND  RECEIVED. 

• 

1.  Where  tenants  in  common  sell  and 
convey  land,  and  one  only  receives 
the  purchase  money,  the  pther  may 
maintain  an  action  of  assumpsit 
against  him  for  money  had  and  re- 
ceived, to  recover  his  proportion  of 
the  price.      Coles  v.  Coles,       159 

2.  Where,  on  a  parol  agreement  for 
the  exchange  of  lands,  which  is  void 
by  the  statute  of  frauds,  the  plaintiff 
delivered  to  the  defendant  the 
promissory  note  of  a  third  person, 
as  a  pledge,  to  be  forfeited  in  case 
of  the  plaintiff's  non-compliance 
with  the  agreement,  and  the  de- 

*  fendant  received  payment  of  the 
note,  the  plaintiff  may  recover  the 
amount  of  the  note  from  the  de- 
fendant, the  delivery  of  the  note 
being  without  consideration.  Rice 
V.  Peet,  503 


ASSUMPSIT  FOR  MONEY  LENT 
AND  MONEY  PAID. 

ViA  Partnership,  7, 


ATTACHMENT. 

Against  sheriff,  vide  Action  on  thi 

Case,  8. 


ATTORNEY. 

1.  Where  process  is  issued  out  of  a 
justice's  Court,  against  an  attorney 
or  counsellor,  and  served  darin?  the 
term  of  the  Court  of  which  he  is  an 
attorney  or  counsellor^  the  defend- 
467 
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ant  may  plead  his  privik^  in 
abatement,  although  the  process 
was  returnable  afler  the  end  of  the 
term.  Giibert  v.  Vanderpool  and 
Btekmm,  242 

2.  A  plaintiff  obtained  a  judgment 
against  a  defendant  for  six  cents 
dama|[e8,  with  costs.  The  plain- 
tiff's attorney  gave  notice  to  the 
defendant  to  pay  the  arooont  of  the 
judgment  to  him,  and  not  to  the 
plaintiff,  and  issued  a  ca.  sa,^  and 
directed  the  sheriff  to  pay  over  the 
money,  when  collected,  to  him,  and 
not  to  the  plaintiff,  the  attorney 
being  entitled  to  the  whole  amount 
of  the  judgment,  except  six  cents, 
as  his  costs.  The  defendant  was 
arrested,  and  the  sheriff  voluntarily 
suffered  him  to  escape.  The  at- 
torney brought  an  action  for  the 
escape  against  the  sheriff,  in  the 
name  of  the  original  pi  ain  tiff.  Held , 
that  the  sheriff  could  not  avail 
himself  of  a  release  from  the  original 
plaintiff,  in  bar  of  the  action,  such 
release  being  a  fraud  upon  the  at- 
torney, as  it  was  executed  with  ilb- 
tice  to  all  the  parties  of  his  lien  for 
his  costs.     Martin  v.  Hawks^  405 

3.  The  attorney  has  a  lien  on  a  judg- 
ment recovered  by  his  client,  for 
his  costs ;  and  if  the  defendant,  after 
notice  from  the  attorney,  pay  the 
amount  of  the  judgment  to  the 
plaintiff,  without  satisfying  the  atp 
tomey  for  hb  costs,  such  payment 
is  in  his  own  wrong,  and  he  is  liable 
to  the  attorney  for  the  a^iount  of 
his  bill.  ib, 

4.  An  attornejr  of  this  Court  is  not 
good  bail.     Coster  v.  WaUon^  535 


AUTHORITY. 
Vide  Agent,  3,  4,  5. 


to  arbitration,  and  a  sum  of  monej , 
and  possession  of  the  farm,  wer« 
awarded  to  the  defendant,  who 
brought  an  action  of  ejectmeut  to 
recover  the  possession,  and  it  was 
then  agreed  that  the  plaintiff  should 
give  up  possession  to  the  defendant, 
and  that  the  defendant  should  re- 
finquish  his  claim  under  the  award, 
and  pay  the  plaintiff  150  dollars,  it 
was  held,  in  an  action  on  a  note 
given  to  secure  part  of  that  sum, 
that  the  note  was  given  on  a  good 
consideration,  and  was  valid,  the 
subsequent  settlement  not  being 
affected  by  the  previous  award,  and 
the  parties  having  authority  to  vary 
the  rights  acquired  under  it.  Hall 
V.  Brawn,  194 

2.  Under  a  general  submission  of  all 
controversies  and  demands,  the  ar- 
bitrators may  award  as  to  real 
property ;  and  where  an  award 
settles  the  boundary  of  land,  it  is 
Bufficieut  to  enable  the  party  to 
whom  the  land  has  been  awarded 
to  bring  an  action  of  ejectment,  and 
is  a  justification  in  an  action  ot 
trespass  brought  by  the  other  party. 
SeUick  and  Sellick  v.  Adams ,    197 

3.  Where  sworn  copies  of  the  award 
are  delivered  to  the  parties  by  the 
arbitrators,  and  received  without 
objection,  this  will  be  deemed  a 
waiver  of  their  right  to  receive  the 
original  award.  t6. 

4  ,It  seems,  that  an  award  of  land  to 
one  of  the  parties  will  estop  the 
other  from  setting  up  title  to  the 
land  awarded.    J^epherd  v.  Ryers^ 

497 

Expenses  of  award,  vide  Assumpsit,  2. 


B. 


^  AWARD. 

1 .  Where  the  possession  of  a  farm ,  and 
some  other  matters  in  controversy 
between^e  parties,  were  submitted 
468 


BAIL. 

1.  The  rule  on  the  sheriff  to  bring  in 
the  body  of  the  defendant,  cannot 
be  served  until  20  days  after' the 
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time  in  wnich  the  writ  is  returned 
nave  expired;  and  it  seems,  that 
the  rule  ought  not  to  b^  entered  be- 
fore the  expiration  of  that  time. 
Coons  T.  M'Marrus,  181 

%  An  attorney  of  this  Court  is  not 
good  bail..    Cosier  v.  Watson,  535 


BANKRUPT. 

Where  there  are  mutual  dealings  be» 
tween  A.  and  B,,  and  A.  having 
the  property  of  B.  in  his  hands,  B, 
becomes  a  bankrupt,  A*  is  entitled 
to  set  off  his  debts  or  demands 
against  the  funds  In  his  possession, 
and  can  only  be  compelled  to  ac- 
count to  the  assignees  of  B,  for  the 
balance,  even  though  the  subject 
of  the  set-off  would  not  be  admissi- 
ble at  law.  Murray  v.  Riggs  and 
others,  571 


BANKS. 

Vide  Corporation,  4. 


BARON  AND  FEME. 

Where  a  husband  and  wife  execute  a  • 
conveyance,  in  which  they  both 
covenant  to  the  grantee,  the  wife 
cannot  be  joined  with  her  husband 
in  an  action  for  a  breach  of  the 
*  covenant,  her  acknowledgment  hav- 
ing no  further  effect  than  to  convey 
her  interest  in  the  land,  and  not 
binding  her  by  the  covenants  con- 
tained in  the  deed.  Whithech  v. 
Cook  and  Wife,  483 


further,  as  to  conveyance  by  wife,  vide 
Colonial  Laws,  2,  3. 


Illegal  marriage,  wdic  Divorce, 


Actions  by  and  against  husband  and 
wife,  vide  Pleadtno,  I.  1.4,  5. 


BASTARD. 

The  mother  of  a  bastard  child,  three  or 
fbor  years  old,  is  entitled  to  its  cus- 
tody ;  and  the  putative  father  and 
his  surety,  on  a  bond  given  ibr  the 
maintenance  of  the  child,  cannot 
exonerate  themselves  from  liability 
by  demanding  the  child.  Carpen^ 
ter  and  Rose  v.  WXUnum  and 
another,  208 


BILL  OF  EXCEPTIONS. 

« 

The  rule  of  practice  as  to  Cetses  does 
not  apply  to  bills  of  exceptions :  and 
an  order  to  stay  proceedings  is  un- 
necessary, or  it  may  be  granted  of 
course.       Hashrouck  v.    Tappen, 

182 


BILLS     OF     EXCHANGE     AND 
PROMISSORY   NOTES. 

I.  Form,  validity,  acceptance,  and  en* 

dorsement. 
H.  LiahiHty  of  partiei,  and  when  dis' 

charged. 
III.  Action  and  damages. 


I.  Form,  validity,  acceptance,  and  en* 
dorsement, 

1.  Where  a  person  by  writing  au- 
thorizes another  to  draw  a  bill  of 
exchange,  and  stipulates  to  honor 
the   bill,  and   a  bill  is  afterwards 

>  drawn,  and  taken  by  a  third  party, 
on  the  faith  of  the  written  engage- 
ment, this  is  tantamount  to  an  ac- 
ceptance of  the  bill.  Goodrich  and 
De  Forest  v.  Gordon,  6 

2.  Where  a  bill  or  note  is  valid,  as  be- 
tween the  drawer,  or  maker,  and  the 
payee,  so  that  the  latter  can  main- 
tam  an  action  upon  it  against  the 
fbrmer,  it  is  valid  in  the  hands  of 
an  endorsee,  who  has  dif^counled  it 
at  a  higher  rate  than  the  legal  rate 
of  interest,  and  he  mny  recover  the 
fall   amount   of  the   bill  or  note, 
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against   the    maker    or    acceptor. 
Munn   T.    The   Commission    Com" 
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3.  But  the  holder  of  a  note,  purchased 
.  at  a  discount  greater  than  the  legal 
rate,  can  only  recover  from  his  en- 
dorser the  sum  which  he  actui^j 
advanced.  ib, 

•  4.  A  bill  or  note  drawn  for  the  pur- 
pose of  being  discounted  at  a  usu- 
rious rate  of  interest,  and  endorsed 
for  the  accommodation  of  the  ma- 
ker or  drawer,  is  void  in  its  original 
formation.  ib. 

S.  P.  Bennet  v.  Smith  and  Phelps,  355 

5.  The  word  month,  when  used  in  bills 
of  exchange  and  promissory  notes, 
is  construed  to  mean  a  lunar  month. 
Loring  v.  Hailing,  120 

6.  Where  the  possession  of  a  farm, 
and*  some  other  matters  in  contro- 
versy between  the  parties,  were 
submitted  to  arbitration,  and  a  sum 
of  money,  and  possession  of  the 
farm,  were  awarded  to  the  defend- 
ant, who  brought  an  action  of 
ejectment  to  recover  the  possession ; 
and  it  .was  then  agreed  that  the 
plaintiff  should  give  up  possession 
to  the  defendant,  and  that  the  de- 
fendant should  relinquish  his  claim 
under  the  award,  and  pay  the  plain- 
tiff 150  dollars ;  it  was  held,  in  an , 
action  on  a  note  given  to  secure 
part  of  that  sum,  that  the  note  was 
given  on  a  good  consideration,  and 
was  valid,  the  subsequent  settle- 
ment not  being  affected  by  the  pre- 
vious award,  and  the  parties  having 
authority  to  vary  the  rights  acquired 
under  it.     Hall  v.  Breton,         1.94 

7.  A  promissory  note  given  on  the 
sale  of  a  chattel,  fraudulently  rep- 
resented by  the  seller  to  be  of  great 
value,  when,  in  fact,  it  was  of  no 
value,  is  without  consideration,  and 
void.     Sin  V.  Rood,  230 

^8.  There  is  an  implied  warranty  in 
the  transfer  of  every  negotiable  in- 
strument, that  it  is  not  forged. 
Herrick  v.    Whitney  and  others, 

240 
9.  The  endorsement  of  a  promissory 
note  to  A.  B..  or  order,  for  value 
470 


received,  transfers  the  legal  title  in 
the  note  to  the  endorsee,  which 
cannot  be  devested,  except  by  can- 
celling the  endorsement,  or  endors- 
ing it  again.  Burdickw,  Green^  247 
10.  Where  a  bill  of  exchange  was 
drawn  here  upon  a  person  in  Great 
Britain,  during  the  late  war  with 
that  country,  for  supplies  furnished 
by  the  payee  to  a  British  vessel  au- 
thorized by  act  of  Congress  to  sail 
from  here  to  an  enemy's  .port, 
which  was  sold  by  the  payee  to  the 
plaintiff,  who  remitted  it  to  Great 
Britain  for  collection,  it  was  held, 
that  the  remittance  of  the  bill  was 
within  the  protection  afforded  to 
the  original  transaction,  and  was 
not  illegal.     Suckley  v.  Furse,  338 


II.  Liability  of  parties,  and  when  dis-^ 

charged, 

A  bill  of  exchange  was  drawn  by 
the  defendant  on  A,  in  favor  of 
B.,  who  sold  it  to  the  plaintiff. 
A.,  who  resided  in  England,  ac- 
cepted the  bill,  but  did  not  pay  it, 
and  it  was  returned  to  the  plaintiff 
protested.  The  plaintiff  then  drew 
a  bill  upon  A,  and  the  defendant 
- '  jointly,  for  the  amount  of  the 
former  bill,  with  damages,  which 
was  accepted  by  A,  only,  but  was 
not  paid.  Held,  in  an  action 
against  the  defendant,  as  drawer 
of  the  first  bill,  that  he  was  not 
discharged  by  AJs  acceptance  of 
the  second  bill.     Suckley  v.  Furse, 

338 


III.  Action  and  Damages^ 

12.  Where  a  person  engages  to  labor 
for  another  for  a  year,  at  a  certain 
price  ibr  the  whole  time,  and  on 
leaving  his  service  before  th^  expi- 
ration of  the  year,  it  not  appearing 
that  he  went  away  without  his  con- 
sent, the  hirer  gives  him  a  draft,  in 
consideration  of  his  past  services, 
which  was  not  paid,  or  accepted  by 
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the  drawee »  in  an  action  on  the 
draft  by  the  payee  against  the 
drawer,  the  latter  cannot  defeat  the 
recovery,  by  introducing  the  origi- 
nal contract  of  service.  Hoar  v. 
Clute,  ^i2i 

13.  A  note  was  endorsed  by  the  de- 
fendant for  the  accommodation  of 
the  makers,  who  were  then  in  good 
credit.  Before  negotiating  the 
note,  they  became  insolvent,  and 
the  defendant  then  directed  them 
not  to  part  with  the  note,  which 
they  promised.  They  afterwards 
passed  it  to  the  plaintiffs,  with  full 
notice  of  all  the  circumstances,  in 
satisfaction  of  a  debt  due  from  them 
to  the  plaintifis,  which  covered 
part  of  the  amount  of  the  note,  re- 
ceiving from  the  plaintifis  the  bal- 
ance in  cash.  The  plaintiffs 
brought  an  action  on  the  note 
against  the  endorser.  Held,  that 
the  plaintiffs  were  not  bona  fide 
holders  of  the  note,  and  could  not, 
under  the  circumstances,  support 
the  action ;  and  that,  as  the  defence 
rested  on  matters  arising  subse- 
quent to  the  execution  of  the  note, 
one  of  the  makers  of  it  was  a  com- 
petent witness  to  defeat  the  recov- 
ery, and  that  without  a  release ;  he 
being  indifferent  between  the  par- 
ties. Skdding  and  Haight  v. 
Warren,  270 


Vide  Evidence,  IV.   16,  17. 


BILL  OF  PARTICULARS. 
"      Vide  Practice,  II.  2. 


BOND. 

1.  One  obligor  cannot  plead  that  the 
bond  was  obtained  of  his  co-obligor 
by  duress.  Thompson  v.  Lock' 
ufood,  256 

2.  But  this  rule  does  not  apply  to  a 
bond  taken  by  a  sheriff  from  a  de- 
fendant, whom  he  has  no  right  to 


detain  in  custody;  and  the.  co- 
obligor,  or  surety,  may  avail  him- 
self of  the  defence  of  dureAi,  in  a 
several  action  against  him.  ib. 


BOUNDARIES. 
Vide  Deed,  L  4,  5.  8,  9. 

BRITISH  LICENSE. 
Vide  Insurance,  I.  1. 


c. 


CERTIORARI. 

1.  On  an  appeal  from  the  decision  of 
commissioners  of  highways  to  three 
of  the  judges  of  the  Court  of  Com- 
mon Pleas,  under  the  36th  section  of 
the  act  to  regulate  highways,  (sess. 
36.  c.  33.  2  N.  R,  L.  282.)  if  the 
decision  of  the  commissioners  is  re- 
versed, a  cerh'orort  will  lie,  on  the  be- 
half of  the  commissioners,  to  rerhove 
the  proceedings  into  this  Court ;  the 
right  to  bring  a  certiorari  being 
reciprocal,  and  belonging  as  well 
to  the  commissioners  as  to  the  appel- 
lants. Commissioners,  ^c,  of  Kin-* 
derhook  v.  Claw  and  another,    537 

2.  Wherever  magistrates  proceed  ju- 
dicially, both  the  parties  to  the  pro- 
ceedings are  entitled  to  be  heard, 
and  notice  to  both  is  indispensably 
requisite,  notwithstanding  that  there 
is  no  direction  in  the  act  by  which 
the  tribunal  is  constituted,  tlmt 
notice  shall  be  given.  ib. 

3.  And  if  notice  were  not  given,  the 
proceedings  of  the  magistrates  will 
be  reversed  on  certiorari  ib. 


CERTIORARI  TO  A   JUSTICE'S 

COURT. 

U  On  a  certiorari  to  a  justice's  Court, 
the  plaintiff  in  error  may  assign  as 
471 
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error  in  fact  Buch  maUera  as  could 
nol  come  under  the  observation  of 
the  justice,  and,  therefore,  could  not 
be  returned  by  him ;  as  the  miscon- 
duct of  the  jury  after,  they  had 
retired  to  make  up  their  verdict. 
Harvey  v.  Richt,  87 

2.  In  review  in  or  the  proceedings  o& 
justices'  Courts,  this  Court  is  not 
regulated  by  the  rules  applicable 
to  writs  of  error.  16. 

3.  In  matters  of  tort,  the  Court  does 
not  interfere  to  reverse  judgments 
on  the  grott«id  of  excessive  dam- 

16. 


ages. 


4.  When,  on  a  certiorari  to  a  justice's 
Court,  the  judgment  is  affirmed  in 
part,  and  reversed  in  part,  costs  in 
error  will  not  be  allowed  on  either 
side.      Williams  v.  Sherman,     195 

5.  If  the  parties  in  a  justice's  Court 
agree  to.  try  the  CAUse  on  its  merits, 
this  does  not  preclude  the  defend- 
ant, who  waft  sued  for  a  debt  con- 
tracted by  his  wife  before  mar- 
riage, from  objecting  on  certiorari 
to  the  non-joinder  of  his  wife,  al- 
though he  did  not  insist  on  the 
non-joinder   in  the    Court  below ; 

.  but  he  did  not  waive  the  objection ; 
and  the  agreement  applies  only  to 
formal  and  technical  objections. 
Gage  V.  Reed  emd  another,        403 

6.  The  misrecital  by  a  justice  of  the 
«        peace,  in  the  return  to  a  certiorari, 

of  the  title  of  the  act^br  the  recoth 

ery  of  debts  to  the  value  of  twenty^ 

five  dollars,   will   be  disregarded. 

Farrington  and  Smith  v.  Payne, 

431 

CHANCERY. 

A  party  cannot  obtain  relief  in  equity 
against  a  mortgage  given  for  a 
usurious  debt,  without  off|ring  to 
redeem  on  payment  of  the  principal 
and  legal  interest.  Dunham  v.  Dey, 

555 

'    CHARTER-PARTY. 

Vide  Freight  and   Chartbr-Par^y 

472 


COLONIAL  LAWS. 

1.  The  charter  of  1683,  of  James, 
Duke  of  York,  was  not  in  force 
after  the  revolution  in  1688.  Jack' 
son,  ex  dem.  Woodruffs  and  others y 
Y.  Gilchrist^  89 

2.  Whether,  before  the  colonial  act 
of  1771,  the  interest  of  a  feme 
covert  in  land  could,  in  this  state, 
be  conveyed  otherwise  than  by  fine  ? 
Qtuere,  ib. 

3.  The  statute  of  1771,  <Mo  confirm 
certain  ancient  conveyances,"  pro- 
vided, that  no  claim  to  any  real 
estate  whereof  any  person  was 
then  actually  possessed,  should  be 
deemed  to  be  void  upon  the  pre- 
tence that  the^^me  covert  granting 
the  same  had  not  been  privately 
examined ;  it  seems,  that  in  respect 
of  new   and   unsettled  lands,  the 

.  constructive  possession  arising  from 
the  right  of  property,  is  sufficient 
to  satisfy  the  words  of  the  act,  such 
possession  being  sufficient  in  other 
cases;  as,  to  entitle  the  husband 
to  an  estate  by  the  courtesy,  or  to 
enable  the  owner  to  maintain  tres- 
pass, ib. 


COMMON  CARRIER. 

1.  Where  goods  were  put  on  board 
the  defendant's  vessel  to  be  carried 
to  Albany,  and,  on  arriving  there, 
were,  by  the  defendant's  direction, 
pvt  on  the  wharf,  it  was  held  thai 
this  was  not  a  delivery  to  tlie  con- 
signee, and  that  evidence  of  a  usage 
to  deliver  goods  in  this  manner  was 
immaterial,  but  that  the  defendant 
was  liable  in  an  action  of  trover  for 
such  part  of  the  goods  as  was  not 
actually  delivered  to  the  consignee. 
Ostrander  v.  Brown  and  Stafford^ 

39 

2.  And  although  the  goods  were  taken 
away  without  the  direction  of  the 
consignee,  by  a  cartman  usually, 
or  always,  employed  to  transport 
his   goods,   and    the   greater   part 
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actually  received  by  the  consignee, 
this  was  held  not  to  be  evidence  of , 
the  delivery  of  the  part  alleg^  to 
be  lo6t|  as  he  was  not  to  be  deemed 
the  general  agent  of  the  consignee 
for  receiving  his  goods.  t6. 

A  carrier  is  not  jostified  by  the 
inability,  or  refusal,  of  the  con- 
signee to  receive  the  goods,  in 
leaving '  them  exposed  on  a  wharf, 
but  it  is  his  duty  to  secure  them 
for  the  owner.  t6. 


porated  company,  for  carrying  on 
banking  operations  without  author- 
ity from  the  legislature.  ib. 

5.  A  statute  restraining  any  person 
from  doing  certain  acts,  applies 
equally  to  corporations  or  bodies 
politic,   although    not   mentioned. 

1*6. 

6.  Corporations  are  liable  to  be  taxed, 
or  rated,  as  persons  dr  inhabitants, 
within  the  meaning  of  a  statute. 
S.  C.  Per  TJiompson,  Ch.  J.,    382 


K        COMMON  INFORMER. 
Vide  Gaming. 

CONSIGNOR   AND   CONSIGNEE. 

Vide  CoMftioN  Carribr.   Frright  and 
•Charter-PaAty,  2. 


CORPORATION. 

1.  A  corporation,  authorized  by  the 
act  of  incorporation  to  employ  their 
stock  solely  in  advancing  money 
upon  goods,  and  the  sale  of  such 
goods  upon  commission,  may  law- 
fully accept  bills  drawn  on  account 
of  future  consignments,  or  deposits 
of  goods.  Munn  v.  Tke  Commis' 
sion  Company,  44 

2.  A  company  incorporated  for  the 
purpose  of  selling  goods  on  com- 
mission, is  bound  by  the  accept- 
ance of  its  general  agent  of  a  bill 
drawn  on  the  company,  on  account 
of  goods  stipulated  to  be  deposited' 
with  the  company  for  sale  on  com- 
mission, ib, 

3.  A  corporation  has  no  other  powers 
than  such  as  are  specifically  grant-' 

•  ed  by  the  act  of  incorporataon,  or 
are  necessary  for  the  purpose  of 
carrying  into  effect  the  powers  ex- 
pressly granted.  The  People  v. 
The  Utica  Insurance  Co,,         353 

4.  An  information  in  the  nature  of  a 
quo  warranto^  lies  against  an  incor- 
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COSTS. 

Costs  in  general. 

1.  Where  a  party  in  a  suit  Ix^comes 
entitled  to  costs  from  the  opposite 
party  for  opposing  a  motion,  who 
(the  costs  having  been  taxed) 
promises  to  pay  vhe  bill,  the  prom- 
ise is  founded  on  sufficient  consid- 
eration, and  will  support  an  action. 
Warner  v.  Booge,  233 

2.  Where  costs  have  been,  upon  taxa- 
tion, improperly  struck  out  of  the 
bill,  the  remedy  of  the  party  is-  by 
appeal  from  the  taxation,  and  not 
by  action  against  the  opposite  party 
for  the  charges  which  were  rejected. 
Low  V.  Vrooman,  238 

3.  In  an  action  by  ^witness  to  recover 
his  fees  from  the  party  who  subpc^ 
naed  him,  he  may  give  parol  evi- 
dence that  he  attended  before  the 
Court,  and  was  examined.  Baker 
V.  BriU,  260 

Attorney's  lien  for  his  costs,  vide  At- 
torney, 2,  3. 

Costs  in  error,  vide  Certiorari  to  a 
Justice's  Court,  3.     Error,  6.       % 

Vide  Dower,  8. 


COVENANT. 

1.  In  assigning  a  breach  of  a  covenant 
for  quiet  enjoyment,  contained  in 
a  conveyance  of  land,  the  plaintiff 
473 
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must  show  an  entry  and  expulsion 
from,  or  some  actual  disturbance 
in,  the  possession.  Whitbeck  y. 
Cook  and  Wife,  483 

2.  It  is  not  a  breach  of  the  covenants 
that  the  grantor  was  lawful  owner 
of  the  land,  was  well  seised,  and 
had  full  power  to  conrej,  that  part 
of  the  land  was  a  public  highway, 
and  was  used  as  such ;  a  public 
highway  being  a  mere  easement, 
and  the  seisin  and  right  to  convey 
still  continuing  in  the  owner  of  the 
hud  over  which  it  is  laid  out.      ib. 

3.  Where  a  husband  and  wife  exe- 
cute a  conveyance,  in  which  they 
both  covenant  to  the  grantee,  the 
wife  CMinot  be  joined  with  her 
husband  in  an  action  for  a  breach 
of  the  covenant,  her  acknowledg- 
ment having  no  further  effect  than 
to  convey  her  interest  in  the  laud, 
and  not  binding  her  by  the  cove- 
nants contained  in  the  deed.       ib. 

4  In  an  action  for  the  breach  of  a 
covenant  contained  in  an  agree- 
ment, the  plaintiff  cannot  recover 
back  fron\  the  defendant  money 
which  he  paid  him  to  induce  him 
to  enter  into  the  agreement,  as  it 
is  still  subsisting  and  unrescinded, 
especially  when  the  plaintiff,  in  the. 
same  action,  recovers  damages  for 
a  breach  of  ^he  covenant.  Shep* 
herd  V.  RytrSy  497 

5  The  plaintiff  and  defendant,  being 
joint  proprietors  of  a  tract  of  land, 
of  which  the  plaintiff  had  conveyed 
a  part  by  deed,  with  covenant  for 
quiet  enjoyment  and  warranty, 
agreed  to  make  partition  of  the 
tract  in  such  manner  that  the  part 
conveyed  by  the  plaintiff  should 
be  set  off  in  his  portion,  and  they 
appointed  thcee  persons  to  make 
the  partition,  and  covenanted  to 
execute  releases  to  each  other. 
The  persons  appointed  having  made 
partition,  the  defendant  refused  to 
execute  a  release :  Held,  that  the 
plaintiff  was  not  entitled  to  recover, 
as  damages  for  the  breach  of  the 
agreement  to  release  any  part  of 
the  consideration  expressed  in  the 

474 


deed  to  his  grantee,  who  had  nevet 
been  evicted,  the  plaintiff's  liability 
tbeing  merely  contingent;  and  he 
can  have  no  claim  against  the  de- 
fendant for  damages  to  which  he 
may,  by  possibility,  be  liable  to  his 
grantee ;  besides,  it  is  questionable, 
whether  the  defendant  would  not 
be  estopped  by  the  partition,  which, 
though  it  has  not  the  operation  of  a 
conveyance,  might  be  considered 
in  the  nature  o^  an  award,  from 
setting  up  a  title  against  the  plain- 
tiff's grantee.  ib. 


COUNSELLOR. 


Vide  Attorney,  1. 


COURT  OF  COMMON  PLEAS. 


Vidt  Error,  3. 


COURTS  OF  JUSTICES  OF  THE 

PEACE. 

I.  Process,    appearance,    and    de^ 

fault. 
11.  Declaration)  pleadings,  issue,  and 
set'ojf. 

III.  Adjournment. 

IV.  Jury,  trial,  evidence,  and  verdict. 
V.  Discontinuance  and  other,  irregU' 

larities,  and  when  waived. 
VI.  Judgment  and  costs. 
VII.  Execution. 
VIII.  Attachment  against  absent  and 

absconding  debtors,  « 


I.  Process,    clearance,   and   default. 

'  1.  A  defendant  in  a  justice's  Court, 
who  has  been  served  with  a  sum- 
mons, may  plead  and  make  his  de- 
fence, if  he  appear  before  the 
justice  has  entereid  upon  the  trial 
of  the  merits  of  the  cause ;  and  the 
justice  has  no  authority  to  enter 
his  default  for  not  appearing,  on 
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being  called  before  the  trial 
Stout  and  another  v.  Coon,  86 
2.  Where  a  party  appears  by  attorney 
in  a  justice's  Court,  the  attorney  is 
a  competent  witness  to  prove  the 
execution  of  the  power  to  himself. 
Caniffv.  Myers,  246 


II.  Deelaraiion,   pleadings^  issue,  and 

set-off, 

3.  A  plea  in  abatement  in  a  justice's 
Court  needs  not  be  verified  by  affi- 
davit. Gilbert  v.  Vanderpool  and 
Beekman,  ^  242 

4.  In  an  action  of  trespass  on  land  in 
a  justice's  Court,  the  defendant  can- 
not, after  pleading  the  general  issue, 
interpose  a  plea  of  title ;  nor  can 
he   under  the  general  issue  give 

•    evidence  of  title.    Quinsy  v.  Httrt, 

304 


instance  of  the  plaintiff 
Wheeler, 


Payne  v, 
492 


IV.  Jury,  trial,  evidence,  and  verdict, 

8.  Where  a  jury  has  been  impanelled 
before  Sunday  commences,  their 
verdict  may  be  received  on  Sunday ; 
but  in  a  trial  in  a  justice's  Court, 
the  justice  cannot  enter  judg- 
ment on  the  verdict  on  that  day. 
Hoghtaiing  v.  Osbom,  119 

9.  A  justice  of  the  peace  has  no  right, 
during  a  trial  before  him,  to  permit 
the  parties  to  treat  the  jury  with 
spirituous  liquor.  Kellogg  and 
Reed  V.  Wilder,  445 

10.  A  justice  has  no  right  on  his  own 
mere  motion,  without  any  exception 
being  taken  by  either  party,  to 
charge  the  panel  of  jurors,  and 
issue  a  new  venire.  Cross  v.  Moul- 
ton,  469 


Plea    of  privyege    by    attorney,   vide    vide    Certiorari    to     a 
Attorney,  1.  Court,  li 


Justice's 


III.  Adjournment. 

5.  Where  a  cause  has  been  once 
adjourned  in  a  justice's  Court  by 
consent,  and  the  defendant  then 
applies  for  a  second  adjournment, 
on  account  of  the  want  of  a  mate- 
rial witness,  but  does  not  show  that 
due  diligence  had  been  used  to  obtain 
the  witness,  and  refuses  to  disclose 
who  or  where  the  witness  was,  it  is 
proper  for  the  justice  to  refuse 
the  adjournment.  Farrington  and 
Smith  V.  Payne,  432 

6.  Where  a  defendant  is  sued  in  a 
justice's  Court  by  warrant,  he  is^ 
entitled    to   an    adjournment    on 
giving  good  security  for  his  appear- 

•  ance,  without  making  oath  of  the 
want  of  a  material  witness.  Cross 
V.  Moulton,  "  469 

\  Where  a  cause  in  a  justice's  Court 
has  been  once  adjourned  by  con- 
sent of  parties,  a  second  adjourn- 
ment cannot  be  granted    at    the 


Y.  Discontinuance,  and  other  irregularis 
ties,  and  when  waived. 

11.  Where,  in  a  justice's  Court,  the 
cause  has  been  adjourned  to  a 
future  day,  at  a  certain  hour,  when 
the  defendant  appears,  but  the 
justice  does  not  arrive  until  an  hour 
afterwards,  and  in  about  twenty 
minutes  is  followed  by  the  plaintiff, 
and  the  defendant,  on  seeing  the 
plaintiff,  goes  away,  declaring  that 
the  cause  is  out  of  Court;  although 
apprized  by  the  justice  that  he 
should  call  it  immediately,  the  de- 
lay does  not,  under  the  circum- 
stances of  the  case,  amount  to  a 
discontinuance,  and  a  judgment 
rendered  for  the  plaintiff,  on  an  ex 
parte  hearing,  will  not  be  set  aside, 
as  the  defendant  must  be  deemed 
to  have  voluntarily  abandoned  the 
cause.     Baldwin  v.  Carter,      496 

12.  Where  a  cause  in  a  justice's  Court 
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is  adjoarned  to  a  future  day,  at  a 
certain  hour,  when  the  parties  at- 
tend, and  the  justice,  for  his  own, 
convenience,  and  with  the  consent 
of  the  defendant,  delays  the  trial, 
and  when  he  is  ready  to  try  the 
cause,  informs  the  defendant  that 
he  intended  to  bring  it  on,  who 
voluntarily  absents  himself,  the  delay 
does  not  amount  to  a  discontinu- 
ance, and  a  judgment  rendered  for 
the  defendant  on  an  ex  parte  trial 
is  not  erroneous.     Myer  v.  Fisher, 

504 


VI.  Judgment  and  costs. 

• 

13.  Where  a  justice,  in  giving  judg- 
ment for  a  plaintiff  in  a  suit  before 
him,  includes  costs  incurred  on  the 
part  of  tlie  defendant,  the  judgment 
will  be  reversed  as  to  the  costs. 
Williams  V.  Sherman^  195 

14.  Whpre  a  cause  in  a  justice's  Court, 
having  been  adjourned,  became  dis- 
cout  ill  lied  by  the  non-appearance  of 
the  plaintiff  at  the  adjourned  day, 
and  more  than  a  month  after,  a  per- 
son who  had  been  authorized  by  the 
()(' fondant  to  appear  for  him  at  the 
adjourned  day,  and  confess  judg- 
ment, came  before  the  justice,  arid 
without  the  knowledge  of  the  de- 
fendant, confessed  a  judgment  to 
the  plaintiff,  as  of  the  day  to  which 
the  cause  was  adjourned,  it  was 
held,  that,  this  judgment  being  void, 
the  defendant  mi<;ht  avail  himself 
of  the  irregularity  in  an  action 
upon  it.     Hubbard  v.  ^enctr^  244 

15.  A  justice  of  the  peace  can  in  no 
case  enter  a  judgment  by  confes- 
sion against  a  defendant,  unless  on 
his  appearance  in  Court,  either  in 
person  or  by  attorney,  or  where  he 
has  been  duly  summoned;  although 
the  defendant  anthorize  the  justice 
to  enter  judgment  against  him  by 
writing  under  seal,  and  his  signa- 
ture is  proved  before  the  jtistice  by 
the  subscribing  witness.  Bromo" 
ghin  V.  Thorp,  476 
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Error  upon  judgment,  tnde  Certiorari 
TO  A  Jitsticb's  Court. 


VII.  JExecutioTU 

16.  A  person  who  had  been  imprisoned 
more  than  thirty  or  sixty  days,  as 
the  case  may  be,  on  execution  is* 
sued  on  a  judgment  recovered 
before  a  justice  of  the  peace,  an^ 
recorded  with  the  clerk  of  the 
county,  under  the  tut  extending 
the  jurisdiction  of  justices  of  the 
peace,  (sess.  41.  c.  94.)  is  entitled 
to  bis  discnarge,  on  the  usual  affi- 
davit as  to  his  imprisonment,  ac- 
cording to  the  provisions  of  the  act 
for  the  recovery  of  debts  to  the  value 
of  25  dollars,  passed  the  5th  of 
Aprils  1813,  all  the  provisions  of 
which  act  are  ap[)licable  to  the 
act  above  mentioned,  (sess.  41.  c. 
94.)  except  so  far  as  it  has  other- 
wise directed.  Matter  of  Har» 
wood,  397 


YIII.  Attachment  against  absent  and 
absconding  debtors. 

17.  Where  a  person  was  passing 
through  a  county  other  than  that 
in  which  he  resided,  and  a  justice 
of  that  county  issued  an  attach- 
ment against  him  under  the  23d 
section  of  the  act  for  the  recovery 
of  debts  to  the  value  of  25  dollars,  {\ 
N.  R,  L,  398. )  the  proof  on  which  it  • 
was  issued  being  that  a  warrant 
had  been  issued  by  the  justice 
against  the  defendant,  the  service 
of  which  he  had  avoided ;  and  a 
copy  of  the  attachment  was  served 
by  leavii^  it  at  &  store,  at  which 
the  defendant  had  been  a  short 
time  before ;  it  was  held,  that  the 
provisions  of  the  act  did  not  apply 
to  a  case  of  this  kind,<  and  that  the 
proof  OR  which  the  attachment  was 
issued,  and  the  service  of  the  copy, 
were  insufficient.  Dudley  v.  Aa- 
ples,  196 
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COURTESY. 
Vide  Colonial  Laws,  8. 


D. 


DEED. 

I.  JExecutian^  delivery ,  4md  ,  construe* 
Hon  of  deeds, 
n.  When  void. 


DAMAGE-FEASANT. 
Vide  DiBTBESB. 


DAMAGES. 

m 

'  1.  In  an  action  for  the  non-delivery 
of  goods  pursuant  to  a  contract 
of  afTreightment,  the  measure  of 
damages  is  the  value  of  the  goods 
at  the  port  of  destination.  Amory 
and  others  v.  3l*Oregor,  24 

2.  But  interest  ou^ht  not  to  be  al- 
lowed, unless  there  h*as  been  .fraud 
or  gross  misconduct  on  the  part  of 
the  defendant.  ilK 

3.  Where  parties,  by  covenant,  bind 
themselves  to  each  other,  in  the 
sum  of  500  dollars,  which  they 
thereby  consent  to  fix  and  liquidate 
as  the  amount  of  damages  to  be 
paid  by  the  failing  party,  for  his 
non-performance,  to  the  other,  the 
sum  thus  agreed  to  be  paid,  is  to 
be  .  considered  as  stipulated  dam- 
ages.    Hashrouck  v.  Tappen,  200 


DEBT. 

On  statute,  vide  Action  on-  Statute. 

On.  bond  for  gaol  liberties,  vide  Gaol 

Liberties. 


DEBTOR. 

Imprisoned,  vide  ConBTs  of  Justices 
or  THE  Peace,  VII.  16. 


DECLARATIONS. 
In  extremis,  vide  Evidence,  IV.   12. 


I.  Execution,  deUvery,  and  construction 

of  deeds, 

1.  Where  the  certificate  of  a  justice 
of  the  peace,  in.  1711,  of  the  ac- 
knowledgment of  a  deed,  stated, 
that  A.,  and  i?.,  his  wife,  came 
before  him  *'  to  acknowledge  this 
indenture  to  be  their  acts  and 
deed/'  it  was  held  that  the  certifi- 
cate could  not  be  understood  to 
mean  merely  that  the  parties  came 
before  the  justice  to  acknowledge 
the  deed,  or  with  such  an  intent ; 
but,  further,  that  they  did  acknowl- 
edge it;  and  that,  after  such  a 
lapse  of  time,  the  private  examina- 
tion of  the  wife  ought  to  be  pre- 
sumed ;  and  that  the  estate  acquired 
under  a  deed  thus  acknowledged, 
was  confirmed  by  the  act  of  1771. 
Jackson,  ex  dem.  Woodruff  and 
others,  v.  Gilchrist,  89 

2.  The  statute  of  1771, ''  to  confirm 
^»  certain  ancient  conveyances,"  pro- 
vided, that  no  claim  to  any  real 
estate,  whereof  any  peten  was  then 
actually  possessed,  should  be  deem- 
ed to  be  void  upon  the  pretence 
that  the  feme  covert,  granting  the  . 
same,  had  not  been  privately  ex- 
amined ;  it  BBems,  that  in  respect 
of  new  and  unsettled  lands,  the 
constructive  p6ssessioii  arising  from 
the  right  of  property,  is  sufficient 
to  satisfy  the  words  of  the  act,  such 
poBBCBsioQ  being  sufficient  in  other 
oases;  as,  to  entitle  the  husband 
to  an  estate  by  the  courtesy,  or  to 
enabl^  the  owner  to  maintain  tres- 

'   pass.  ih, 

8.  Whcltber  before  the  colonid  act  of 
1771,  the  interest  of  a  feme  covert 
in  land  could,  in  this  state,  be  con- 
veyed, otherwise  than  by  fine? 
Quaere,  ib. 

477 


603 


INDEX. 


4.  If  a  person,  on  whose  land  a  high- 
way is  laid  out,  conrey  the  land  on 
each  side  of  it,  describing  it  by 
such  boundaries  as  do  not  include 
the  road,  or  any  part  of  it,  the 
property  in  the  road  docs  not  pass 
to  the  grantee,  as  it  is  excluded  by 
the  description  in  the  grant;  and 
it  cannot  pass  as  an  incident,  be- 
ing in  itself  a  distinct  parcel  of 
land ;  and  the  fee  of  one  piece  of 
land  not  mentioned  in  a  deed  can- 
not pass  as  appurtenant  to  another. 
Jackson,  ex  dem.  Yaits  and  others^ 
V.  Hatheway^  447 

5.  Where  land  is  described  as  bound- 
ed along  a  highway,  or  upon  a 
highway,  or  running  to  a  highway, 
it  may  be  intended  that  the  parties 
mean  the  middle  of  the  highway. 
S.  C.  Per  Piatt,  J.  454 

6.  A  mere  easement  may,  without  ex- 
pl^ess  words,  pass  as  i|.n  incident  to 
the  principal  object  of  the  grant. 
S.  C.  Per  Plait,  J.  454 

7.  Where  two  instruments  relating  to 
the  same  subject,  are  executed  at 
the  same  time,  they  are  to  be  taken 
in  connection  as  parts  of-  the  same 
agreement ;  as  where  a  conveyance 
of  land,  and  a  mortgage  to  secure 
the  purchase  money,  are  executed 
at  the  same  time;  the  effect  of 
which  transaction  is,  that  if  the 
price  oPthe  land  shall  not  be  paid 
at  the  stipulated  time,  the  grantor 
shall  be  reseised  of  the  land,  free 
of  the  mortgage ;  and  whether  such 
an  agreement  be  contained  in  one 
and  the  same  instrument^  as  it  well 
may  be,  or  in  distinct  instruments, 
can  make  no  difference  as  to  the 
effect.     Stow  v.  l\fi,  458 

8.  Where  laud  is  leased,  and  is  de- 
scribed in  the  lease  by  metes  and 
bounds,  and  as  containing  a  cer- 
tain number  of  acres,  the  descrip- 
tion by  metes  and  bounds  controls 
the  quantity,  and  the  lessee  is  en- 
titled to  hold  all  the  land  embraced 
by  the  description,  although  ex- 
ceeding the  number  of  acres  ex- 
pressed in  the  deed.  Jackson,  ex 
dem.  Livingston,  y.  Barringer,  471 
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9.  8oy  where  there  is  a  lease  of  the 
farm  on  which  A.  B.  now  Uves,  to 
contain  80  acres,  and  the  &rm 
actually  contains  more  than  80 
acres,  the  lessor  cannot  recover 
*more  than,  the  surplus  from  the 
lessee;  especially  where  he  has 
been  in  possession,  and  paid  rent 
for  a  length  of  time.  ib. 

Acknowledgment  of  feme  covert,  vide 
Baron  and  Feme. 


II.  When  void, 

10.  An  alteration,  whether  material  or 
immaterial,  made  in  a  deed  or  will, 
by  a  person  claiming  under  it, 
renders  it  void ;  but  whether  a  ma- 
teria] alteration  by  a  stranger  has 
that  effect?  "Quitre,  Jackson,  ex 
dem.  MaHn^  v.  MaHn,  293 

Vide  Fraudulent    Sales  and  Con- 
veyances, 1,  2.  5,  6,  7,  8. 


DEUVERY. 

Of  goods  to  consignee,  vide  Common 

Carrier. 


DEVISE. 

1.  Where  A.  devises  all  his  estate  to 
B.,  his  wife,  her  executors,,  ad- 
ministrators, and  assigns,  but  in 
case  of  JB.*5  death  without  disposing 
of  it  by  will  or  otherwise,  then  to  his 
daughter;  £.  takes  under  the  de- 
vise the  entire  fee,  and  the  suBse- 
quent  limitation  to  the  daughter  is 
consequently  void.  Jackson,  ex 
dem.  Livingston  and  others,  v.  Rolh 
ins,  169 

2.  The  testatrix  devised  as  foOows 
"  I  give  and  bequeath  to  my  daugh- 
ter E.  JR.  all  my  property  in  W, 
in  the  state  of  Connecticut,  All 
the  land  deeded  me  by  jB.,  excepting 
1000  acres  of  land,  I  deed  to  R. 
if.     Also,  the  receipts  that  I  now 
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Hold,  d&c. ;  also,  as  to  personal 
property,  I  give  her  one  n^are,  d&c." 
And  bj  a  subsequent  clause  she 
devised  those  lOOO  iicres  to  JR.  M. 
It  was  alleged  that  the  word  also 
had  been  erased  between  the  words 
Connecticut  and  ail,  after  the  execu- 
tion of  the  will,  so  as  to  gi?e  R,  M. 
not  only  the  1000  acres  excepted, 
but  also  the  land  out  of  which  they 
were  excepted.  Held,  that  the 
alteration,  if  any,  was  perfectly  im« 
material,  and  that,  whether  the 
word  aiso  were  inserted  or  not,  the 
It^d  deeded  to  the  testatrix  by  B., 
excepting  1000  acres  she  deeded 
to  R,  M.J  (which  words  were  to  be 
read  as  if  in  a  parenthesis,)  was 
devised  to  E.  R.  Jackson,  ex  dem. 
Malin,  v.  MaUn,  293 

S.  A  devise  of  land  held  adversely  to 
the  devisor,  is  void ;  but  it  descends 
to  his  heir.  Smith,  ex  dem.  Roose* 
vett  and    others,    v.    Vandeursen, 

343 

DEVISE,   (EXECUTORY.) 

Vide  Deyisb,  1. 


DISTRESS. 

1.  The  remedy  by  distress  and  sale  of 
beasts  damage'feasant,  given  by 
statute,  sess.  36.  c.  35.  s.  19.  (2  N, 
JR.  Z>.  134.)  does  not  take  away 
the  oommon  law  remedy  by  action 
of  trespass.      Colden   y.    Eldred^ 

220 

2.  Where  beasts,  damage-feasani, 
have  been  distrained,  or  even  im- 
pounded,  the  distrainer  may  relin* 
quish  the  proceedings  by  distress, 
before  satisfaction  for  the  damage 
which  has  been  sustained,  and 
bring  an  action  of  trespass.         ih. 


DIVORCE. 

4  divorce  obtained  ii»  Vermont,  by  a 
husband  from  his  wife,  who  resided 
in  another  state,  and  no  notice  of 


the  pendency  of  the  proceedings, 
is  void,  and  will  not  legalize  a  sub- 
sequent marriage  contracted  in 
this  state.    Bordon  v.  Fitch,     121 


DOWER. 

1.  Where  A.  and  B.  purchased  a 
piece  of  land,  and  divided  it  be- 
tween them,  and  A.f  being  in  the 
exclusive  occupation  of  his  part, 
sold  it  to  2>.,  but  both  A,  and  B, 
joined  in  the  conveyance,  it  was 
held,  that  although  the  deed  from 
A.  and  B,  might  be  prima  facie 
evidence  that  they  were  tenants  in 
common  of  the  part  conveyed,  yet 
that  the  occupation  of  the  land  by 
A,,  and  the  defendant's  purchasing 
it  of  him  exclusively,  were  evidence 
of  A.'s  seisin  of  the  whole,  so  as 
to  entitle  A.'s  widow  to  dower  out 
of  the  whole  of  his  part  of  the  land 
originally  purchased  by  A.  and  B,, 
and  not  merely  in  a  moiety  of  that 
part.    Dolf  V.  Basset,  21 

2.  Dower  of  land  aliened  by  the 
husband  in  his  lifetime,  is  to  be 
assigned  according  to  the  value  of 
the  land  at  the  time  of  alienation ; 
and  such  value  may  be  ascertained 
either,  (1.)  By  the  jury  on  the  trial 
of  the  issue  in  the  action  of  dower ; 
or,  (2.)  By  the  sheriff  on  the  writ 
of  seisin ;  or,  (3.)  By  a  writ  of  in- 
quiry founded  on  proper  sugges- 
tions, ib. 

3.  Where  a  person,  seised  of  land  in 
fee,  mortgages  it,  and  afterwards 
marries,  his  widow,  on  his  death, 
is  entitled  to  dower  out  of  the 
equity  of  redemption.  Coles  v. 
Coles,  319 

4.  Where  the  husband  was  seised  of 
land  in  severalty,  the  widow  cannot 
proceed  under  the  act  for  the  parti" 
turn  of  lands,  sess.  36.  c.  100.  {IN, 
R.  L.  607.)  for  the  purpose  of  ob- 
taining her  dower ;  nor  can  she  be 
made  a  party  to  a  partition  among 
the  heirs,  devisees,  or  grantees  of 
her  husband.  ih, 

5.  But  it  selms,  that  where  the  hus- 
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band  was  seised  as  joint  tenant  or 
tenant  in  common  of  land,  the 
widow,  as  her  right  of  dower  ex- 
tends only  to  an  undivided  part,  is 
a  proper  party  to  a  partition  among 
the  several  joint  owners.  Coles  y. 
Coles,  319 

6.  Where  the  seisin  of  the  husband  is 
instantaneous,  or  passes  from  him 
eo  instanti  that  he  acquired  it,  his 
widow  is  not  entitled  to  dower. 
Stoto  V.  Tifi,  458 

7.  So,  where  land  is  conveyed  to  the 
husband  during  coverture,  who,  at 
the  same  time,  executes  a  mortgage 
to  the  grantor  to  secure  the  con- 
sideration money,  the  seisin  of  the 
land  is  but  for  an'  instant  in  the 
grantee,  and  is  immediately  revest- 
ed in  the  grantor,  and,  consequent- 
ly, the  widow  of  the  grantee  cannot 
claim  her  dower  in  the  premises. 

ib. 

8.  Notice,  in  writing,  of  an  applica- 
tion to  the  surrogate,  for  the  ap- 
pointment of  admeasurers  of  dower, 
must  be  given  to  the  parties  inter- 

^  ested  in  the  land ;    otherwise  the 

*  proceedings   will  be  set   aside   as 

irregular.    But  no  costs  are  allowed 

on  a  motion  in  this  Court  for  that 

purpose.     Matter  of  Cooper,     533 


DURESS. 


Vide  Bond,  1,  2. 


ancestor,  the  operation  of  the  statute 
of  limitations  is  not  prevented  by 
the  titl^  descending  to  a  person 
under  legal  disability,  as  a  feme 
covert,  Sfe,  Jackson,  ex  dem.  Liv- 
ingston  and  others,  v.  Hobins,    169 

2.  Where  an  award  settles  the  boundary 
of  land,  it  is  sufficient  to  enable 
the  party  to  whom  the  land  has 
been  awarded  to  bring  an  action 
of  ejectment.  SeUick  and  Sellick 
V.  Adams,  197 

S.  Where  a  person  acting  in  relation 
to  land  as  executor,  and,  consbtent- 
ly  with  his  duty  as  such,^rmits 
another  to  enter  upon  and  occupy 
the  land,  he,  or  those  who  claim 
under  him,  cannot  maintain  an  ac- 
tion of  ejectment  against  such  ten- 
ant, and  his  declarations,  claiming 
the  land  in  his  own  right,  are  inad- 
missible in  support  of  the  action 
as  evidence  of  title ;  such  declara- 
tions being  evidence  only  in  rela- 
tion to  the  possession.  Jackson, 
ex  dem.  Brown  and  others,  v. 
MVey,  234 

4.  One  tenant  in  common  may  main- 
tain ejectment  against  his  co-ten- 
ant, though  no  actual  ouster  proved. 
Per  Spencer,  J.    Shepard  v.  Ryers, 

501 

FtWie  Award,  4.   Highway,  1.   Milfta- 
RT  BouNTT  Lands.   Mortgage,  5. 


ERROR. 


E« 


EASEMENT. 
Vide  Deed,  I.  4.  6. 

EJECTMENT. 

Title  of  the  parties. 

I.  Where   an  adverse  possession  has 
commenced  in  the  lifetime  of  the 
480 


1.  The  plea  of  in  nullo  est  erratum  to 
an  assignment  of  error  in  fact,  is 
an  admission  of  the  fiicts  assigned 
as  error.     Harvey  v.  Riekett,     87 

2.  Where  a  judgment  of  the  Court  of 
Errors,  affirming  a  judgment  of  this 
Court,  is  affirmed  m  the  Supreme 
Court  bf  the  United  States,  on  a 
writ  of  error  from  that  Court,  in- 
terest on  the  judgment  is  allowed 
only  to  the  time  of  rendering  the 
last  judgment  of  affirmance.  Hoyt 
V.  Oelston,  *  221 

3.  Where  a' Court  of  Common  Pleas 
refused  leave  to  amend  a  verdict. 
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by  applying  the  evidence  to  one 
count,  and  to  enter  a  noL  pros,  as 
to  the  other,  this  Court,  on  a  writ 
of  error,  judgment  having  been  en- 
tered on  the  verdict  below,  cannot 
grant  leave  to  amend  the  record. 
Cooper  V.  Bissely  318 

4.  It  seems  that  a  Court  of  Errors 
cannot  grant  an  amendment  by  in* 
quiring  into  facts  dehors  the  record. 

ib. 

5.  Whatever  is  a  good  cause  for  ar- 
resting a  judgment,  is  a  good  cause 
also  for  reversing  it.  Gage  v.  Reed 
and  another^  404 

6.  Where,  in  error  to  a  Court  of  Com- 
mon Pleas,  the  judgment  below 
was  revoked  for  error  iff  fact  ^  to 
wit,  the  infancy  of  one  of  the  de- 
fendants; the  plaintiff  in  error  was 
held  entitled  to  costs  under  the 
13th  section  of  the  act,  (sess.  36.  c. 
96.  IN,  R.  L.  343.  346.)  it  being 
substantially  a  reversal  of  the  judg- 
ment; and  in  such  case  the  de- 
fendant below  may  be  ordered  to 
appear  and  plead  de  novo  to  the 
declaration  removed  into  this 
Court;  having  refused  to  rejoin  to 
the  assignment  of  errors,  afler  leave 
given  for  that  purpose  on  withdraw- 
ing a  demurrer.  Arnold  and 
others  V.  Sandford^  534 


ESCAPE. 

1  Where  a  defendant,  taken  in  exe- 
cution, is  discharged  from  imprison- 
ment under  the  act  for  the  relief  of 
debtors  with  respect  to  the  impris^ 
onment  of  their  persons^  and  being 
sued  on  the  original  judgment, 
omits  to  plead  his  discharge,  and 
is  taken  in  execution  in  the  second 
suit,  his  discharge  is  no  justifica- 
tion in  an  action  against  the  sheriff 
lor  an  escape.     Cable  v.  Cooper, 

152 

2.  And  if  the  prisoner,  having  been 
taken  in  custody  on  the  second 
sait,  be  discharged  by  &  judge  or 
commissioner,  on-  habeas. corpus, 
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such  discharge  is  no  protection  to 
the  sheriff  in  an  action  for  an 
escape.  ib. 

3.  The  sheriff  is  never  allowed  to 
allege  error,  either  in  the  judgment 
or  process,  as  an  excuse  for  an 
escape ;  and  if  he  arrests  the  party, 
he  is  bound  to  keep  him  until  he 
is  discharged  by  due  course  of  law.  v 
S.  C.  Per  Van  Ness,  J.  155 

4.  Where  a  sheriff  voluntarily  permits 
a  defendant  in  execution  to  e^jcape, 
he  cannot  arrest  or  detain  him, 
unless  the  plaintiff  in  the  execution 
issues  a  new  process;  nor  can  he 
retain  him  on  his  surrender,  unless 
the  plaintiff  in  the  execution  does 
some  act  showing  his  election  to  . 
hold  him  on  the  old  process. 
Thompson  v.  Lockwood,  256  ^ 

5.  If  the  sheriff  arrest  the  defendant 
again  on  the  same  execution,  and 
take  from  him  a  bond  for  the  gaol 
liberties,  jointly  and  severally  with 
another  person,  as  his  surety,  such 
bond  is  void  for  duress,  not  only  as 
to  the  defendant,  but  also  as  to  the 
surety.  ib, 

6.  Where  an  attorney,  having  a  lien 
on  a  judgment  recovered  by  his 
client  for  nominal  damaofos  and 
costs,  or  an  assignc^e  having  an 
equitable  interest  in  the  judgment, 
takes  out  a  ca.  sa,,  giving  the  sher- 
iff notice  of  his  equitable  interest, 
and  the  sheriff,  having  arrested  the 
defendant,  suffers  him  to  escape, 
the  party  beneficially  interested 
may  maintain  an  action  against  the 
sheriff  for  the  escape,  in  the  name 
of  the  plaintiff  in  the  original  suit, 
which  the  sheriff  cannot  defeat  by 
taking  a  release  from  the  nominal 
plaintiff.     Martin  v.  Hawhes^    405 


EVIDENCE. 

I.  Matter  of  record^  and  proceedings 

of  Courts* 
II.  Written  evidence  and  parol  evi 

dence  in  relation  thereto, 
III.  Confessions  and  declarations^ 
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IV.  HeatBof, 

VI.  Competency  ofvninesses, 
Vn.  Examiiuahtt  ^f  loUnessdt. 


I.  Matter  of  record,  and  proceedings  of 

'Courts. 

1.  A  judgment  rendered  by  a  Court 
of  auother  state,  which  has  juris- 
diction neither  of  the  subject  of  the 
action,  nor  the  -person  of  the  de- 
fendant, is  void,  and  will  not  be  en- 
forced in  the  Courts  of  this  state. 
Borden  t.  FUch,  121 

2.  A  judgment  rendered  in  another 
state  against  a  defendant  who  never 
appeared,  and  had  no  notice  of  the 
proceedings,  is  void.  t6. 

3.  A  judgment  or  decree  obtained  on 
fabe  or  fraudollent  suggestions,  is 
void,  and  maj  be  impeached  bj  the 
party  against  whom  it  is  sought  to 
be  enforced.  t6. 

4.  It  seems,  that  a  judgment  obtained 
in  the  Courts  of  another  state,  hav- 
ing jurisdiction  of  the  subject  of  the 
suit,  and  in  which  the  defendant 
has  been  duly  notified  to  appear,  is 
conclusive  in  the  Courts  of  this 
state.  ih, 

l*atent,  vide  Military  Bounty  Lands. 

a.  A,  devises  a  farm  to  his  wife  during 
her  widowhood,  and  the  remainder 
to  his  children ;  B.,  claiming  under 
'  a  deed  of  the  land  from  A.,  brings 
an  action  of  ejectment  against  the 
widow  and  another  person,  in  which 
he  recovers  on  proof  of  the  exist- 
ence and  contents  of  the  deed  from 
ii.,  which  was  lost,  or  otherwise 
could  not  be  produced,  and  goes 
into  possession  under  this  recovery. 
Ai\er  the  death  of  the  widow,  C, 
claming  as  the  grantee  of  some  of 
the  devisees  in  remainder  of  A,, 
brings  an  aclibn  i»f  ejectment 
against  B.,  anden  the  trial  B,  pro- 
duces the  ireoord  of  the  former  re- 
covery by  hkn,  and  ofbired  evidence 
of  what  had  been  sworn  to,  oti  the 
^2 


trial  in  that  soit,  by  a  witness  since 
deceased,  whose  testiUnony  went  to 
eslal)lish  the  existcfoce  of  the  deed 
from  it.  to  B.  Held,  thai  tiie  ot- 
idenoe  was  admisslbie;  tbait  tbe 
widow,  and  the  reiMuiider  men, 
from  whom  C  derived  his  title, 
and  wlio  aR  d  aimed  iBider  ttie  will 
of  it.,  were  privies  in  estaie;  and 
that  the  evidence  of  a  deceased 
witness,  in  a  former  suit,  is  testi- 
mony, not  only  where  the  same 
point  in  issue  a'ftefwards  arises 
between  the  same  parties,  but  also 
for  B.  against  persons  standing  in 
the  relation  of  prinries  in  blood, 
privies  in  estaie,  or  privies  in  law. 
Jackion^  ex  dem.  BeHes,  v.  Lauy- 
son,  539 


H.  Written  €oidenct  and  parol  eoidoHce 
in  relation  thereto. 

6.  It  seems  that  a  re^^iater  of  marriages 
and  births,  kept  m  the  xecords  of  a 
town,  is  evidencis  of  pedigree  and 
heirship.  Jackson,  ex  dem.  MRner, 
y.  Boneham,  226 

7.  A  ship's  register  is  not  evidence 
of  the  owniership  of  the  person  in 
whose  name  it  stands.  Leonard 
and  3fCartee  ▼.  Huntington  and 
another,  302 


*  III.  Confessions  and  declarations. 

8.  In  an  action  by  a  creditor  against 
the  heirs  and  dev-iseesof  the  debtor, 
some  6f  the  d^eiidants  being  also 
bis  executors,  and  who  had  peti- 
tioned the  surrogate  ibr  the  purpose 
of  obtainifig  a  sale  of  the  debtor's 
real  estate,  on  account  of  an  alleged 
deficiency  of  personal  assets,  the 
admissionof  the  executors,  made  in 
their  applioation  to  the  survogate, 
is  evidence  against  all  the  defend- 
ants, to  show  the  insolvent^  of  the 
debtor,  ^80  as  l»  avoid  hispitevious 
voluKtary  conveyance,  and  repel 
the  plea  of  rimspet  descent  or  devUe. 
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MmAaUan  Ckmptmfv.  Osgood  and 
otken,  162 

0.  The  dtfftndaiit's  om&miQn  that  he 
M  piirehaaed  Upe  goods,  hut  had 
paid  for  theoi,  is  nei  auflittient  to 
entitle  the  f  ladottff  .te  reofwer  in  an 
actioii^  far  the  frice.  Smith  v. 
Jones,  229 

lOl  Aa  admiasien  by  one  partoery  after 
diaaelBtioo  el  the  pantner^hip,  of  a 
balanee  dee  frooi  the  firin,  does  not 
bind,  the  *fir«i ;  biii  entrios  made  by 
one  of  the  partners  during  the  part- 
nership, in  a  hoolc  of  acoounts,  are 
admissihie  evideiifie  against  both. 
WMkn  mid  WoUm  v.  Bherbume 
imdUMn,  409 

II.  If  a  party  in  a  caaae,  to  substan- 
tiale  a  credit  in  bis  own  fanror,  pro- 
diioe  an  acooont  made  out  by  the 
opposite  pany,  he  rea^s  it  evi- 
dence agsmst  huDself  in  the  first 
instaaoe;  but  he.  ^is  still  at  liberty 
lo  disprove  the  eliacgee  in  the  ao 
eount  ib. 

Vide  EiEWHMNTp  S. 

IT.  Hearsay. 

IS.  Hearsay  is  admissible  as  evidence 
of  the  death  of  a  person.  Jackson, 
ex  dem.  Bfiner,  v.  Beneham,     226 

13.  The  declarations,  in  extremis,  of  a 
person  who  could,  if  living,  be  a 
competent  witness,  are  inadmissi- 
ble evidence^  either  in  a  civil  ac- 
tion <or  a  criminal  prosecution,  with 
the  single  exception  of  cases  of 
homicide,  when  the  declaration  of 
the  deceased,  after  the  mortnl  blow, 
as  to  the  fact  of  the  murder,  is  ad- 
mitted.    TVilsifn  V.  Boerum,     ^286 

14.  The  admi,ssiens  and  declarations 
of  a  person  Who  is  himself  a  com- 
petent witness,  cannot  be  given  in 
evidence.  Woodard  v.  Paine  and 
Lake,  493 


denoes  that  all  rent  previoody  ac- 
crukig  liad  beea  paid.    Decker  v 
Livingston  and  others,  479 

VI.  Campetenqf  of  witnesses, 

16.  In  actions  for  torts  against  several 
defendants,  who  join  in  pleading 
the  general  issue,  if  there  »  no  ev- 
idence against  one  of  the  defend- 
ants, the  Court  ought  to  discharge 
him  on  the  trial,  that  his  co-de- 
fendants may  have  the  benefit  of 
hb  testimony.  Van  Deursen  and 
Van  Dettrsen  v.  Van  Sfyck  and 
Wife,  223 

17.  There  is  a  warranty  implied  in  the 
transfer  of  any  negotiable  instru- 
ment that  it  is  not  forged;  there- 
fore the  payee  «f  a  note  is  not  a 
competent  witness  for  the  holder, 
in  an  action  against  the  maker,  al- 
though the  holder  took  it  at  his 
own  risk,,  as  to  the  eoivenoy  of  the 
maker;  the  payee  having  a  direct 
interest  to  charge  the  maker,  in 
order  to  protect  himself  against  his 
implied  warranty.  Herrick  v. 
VfrMtney  and  others,  240 
A  party  to  a  negotiable  instrument  • 
is  inadmissible  as  a  witness,  to 
show  it  void  at  the  time  of  its  ex- 
ecution; but  he  is  competent  to 
testify  as  to  facts  subsequently 
arising,  which  go  to  defeat  the  re- 
covery of  the  bolder.  SkSlding  and 
Haightv.  Warren,                   270 

19.  On  an  appeal  from  an  order  of  remov- 
al ,  the  Court  of  Sessions  ought  not  to 
compel  one  of  the  overseers  of  the 
poor,  who  is  a  party  to  the  appeal, 
to  testify ;  but  this  is,  notwithstand- 
ing, not  a  ground  for  reversing 
their  order,  as  the  proceedings  were 
not  before' a  ^ury,  and  this  Court 
will  r^ect  the  evidence  improperly 
given.  ■  Overseers  of  PiMekiU  v. 
Ovtrseerfi  of  Nm  PoSttt,  305 


¥•  Ptesumpdms, 


VI£  ,Emmm9atiw  ofwUnesses. 


16i  A  reoeipc  for  naft  arisiag  eit  a  4ub-i  .  fiit*  Jnipiiop^r  evide»oe  OHgbt  not  to  be 
eequeat  period,  ii  iMreMmptive  evi-  slleived  U^ke  fvren  in  the  presence 
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of  the  jur  J,  although  they  are  afler- 
wards  directed  to  disregard  it. 
Irvine  f.  Cook,  239 


EXECUTION. 

I.  An  inquisition  taken  by  a  sheriff 
on  a  cJaim  of  property,  in  goods 
levied  on  under  an  execution,  b 
not  conclusive  of  the  ri^^ht  of  prop- 
erty, although  it  may  excuse  the 
sheriff  for  not  proceeding  to  sell, 
and  for  returning  nulla  bona.  Van 
Cletf  and  others  v.  Fleet,  147 

^.  But  if  the  plaintiff,  in  the  execu- 
tion, offer  in  writing  to  indemnify 
the  sheriff,  he  is  bound  to  proceed 
and  sell,  and  cannot  excuse  him- 
self by  taking  an  inquisition.       ib. 

3.  Where  a  debtor  confesses  judg- 
ment, and  afterwards  fraudulently 
purchases,  and  procures  to  be  de- 
livered, goods,  without  paying  for 
them,  with  intention  to  subject 
them  to  the  execution  of  the  judg- 
ment creditor,  the  title  to  the  goods 
does  not  become  vested  in  the  pur- 
chaser, and  they,  therefore,  cannot 
be  taken  on  an  execution  against 
him.  ib. 

4  Where  an  execution  against  one 
partner  is  levied  on  the  partnership 
property,  the  sheriff  seizes  all,  and 
not  a  moiety  of  the  goods  sufficient 
to  cover  the  debt,  apd  sells  a  moiety 
thereof  undivided,  and  the  vendee 
becomes  a  tenant  in  common  with 
the  other  partner.  Mersereau  v. 
Norton,  180 

6.  A  sheriff's  deed  relates  back  to  the 
time  of  sale,  although  not  executed 
until  after  the  day  ofsale.  Jackson, 
ex  dem.  Noah,  v.  Dickenson  and 
Thompson,  -  309 

6,  P.  was  seised  of  two  farms  which 
were  bound  by  a  judgment  to  & 
One  of  the  farms  P,  afterwards 
sold  to  W.,  and  the  other  to  T., 
who,  for  part  of  the  consideration 
money,  gave  P.  a  bond,  conditioned 
to  pay  off  and  discharge  the  judg- 
ment against  P.  T.  neglected  to 
pay  off  the  judgment,  and  procured 
484 


R.  to  advance  the  money,  for  tlie 
balance  due  on  it,  and  take  an  as- 
signment of  his  security;  and,  after- 
wards, the  judgment  was  assigned 
to  the  son  of  T.,  who  issued  an  ex- 
ecDtion  thereon,  which  be  caused 
to  be  levied  on  tlie  farm  which  W, 
had  purchased  of  P.  On  motion 
of  W,f  a  rule  was  granted  to  stay 
proceedings  on  the  execution,  as  it 
respected  the  farm  of  W.,  until  the 
further  order  of  the  Court  Smith 
y.  Page,  395 

7.  Where  a  creditor  levies*  under  an 
execution,  upon  the  property  of  hia 
debtor,  consisting  of  a  ponderous 
article  not  easily  removable,  and 
allows  it  to  continue  in  his  posses- 
sion, this  is  not,jMr  se,  evidence 
that  the  execution  and  levy  were 
fraudulent,  so  as  to  render  the 
property  liable  to  be  levied  on, 
under  a  junior  execution  against 
the  same  debtor ;  but  if  the  credit- 
dr  permit  the  debtor  to  consume 
the  property,  being  firewood,  this 
is  a  ground  for  suspicion  of  fraud ; 
and  to  prove  the  frjiud,  the  creditor 
in  the  junior  execution  may  pro- 
duce evidence  of  a  permission  given 
to  the  debtor  to  use  other  proper- 
ty levied  upon  at  the  same  time. 
Farrington  and  Smith  v.  Sinclair, 

428 

8.  If  the  officer  who  made  the  first 
levy,  brings  «n  action  of  trover 
against  the  parties  who  were  en- 
gaged in  the  second  levy,  they  may 
show  circumstances  of  fraud  to 
defeat  the  action,  equally  as  if  it 
had  been  brought  by  the  creditor 
himselfl  .  ib. 

9.  If  the  creditor  in  the  prior  execu- 
tion levy  upon  provisions  belonging 
to  his  debtor,  and  permit  them  to 
remain  .with  the  debtor,  and  be 
consumed  in  his  family,  the  execu- 
tion and  levy  are  constructively,  if 
not  actually,  fi'audulent,  as  against 
a  subsequent  attachment  or  execu- 
tion. Farrington  and  &niih  v. 
Sinclair,  420 

10.  Where  a  party  purchasing  goods 
levied  upon   under  an  execution 
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-  which  he  has  issued,  suffers  them 
to  remain  in  the  possession  of  his 
debtor,  this  is  prima  facte  evidence 
of  fraud  as  against  a  subsequent 
execution.  Farrington  and  8mitk 
V.  CaswtU,  430 

il.  Where  the  creditor  in  the  prior 
execution  brings  an  action  of  trover 
against  the  parties  engaged  in  the 
subsequent  levy,  under  a  junior 
execution,  thej  may,  to  establish 
the  fraud,  produce  evidence  that 
the  plaintiff  permitted  other  prop- 
erty of  the  debtor,  levied  upon  at 
the  same  time  with  that  which  is 
the  subject  of  the  action,  to  con- 
tinue in  his  possession.  t6. 

12.  If  an  officer,  having  an  execution, 
pay  the  amount  to  the  plaintiff  with 
his  own  money,  or  with  money 
raised  by  the  defendant  and  officer 
on  their  joint  credit,  the  judgment 
is  satisfied,  and  the  officer  cannot 
afterwards  enforce  the  execution 
against  the  defendant  for  his  own 
indemnity,  notwithstanding  an 
agreement  between  them  that  the 
execution  should  continue  in  life 
in  the  hands  of  the  officer.  8her^ 
man  v.  Boyce^  443 

13  An  action  on  the  case  will  lie 
against  a  sheriff  for  not  returning 
an  execution,  or  the  party  may 
proceed  by  attachment,  at  his  elec- 
tion.    Berk  v.  CampbeU,  456 

14.  In  an  action  on  the  case  against  a 
sheriff  for  not  returning  a  writ  of 
fieri  facias^  a  plea  that  the  sheriff 
had  never  been  ruled  to  return  the 
writ,  is  bad,  for  a  sheriff  is  bound 
to  return  a  writ,  without  being 
ruled,  and  he  cannot  avail  himself 
of  his  own  neglect  of  duty  to  defeat 
the  plaintiff's  action.  t6. 

• 

Vide  AssioNMBNT.    Ebcafb. 


EXECUTORS      AND      ADMINIS- 
TRATORS. 

Vide  Ejectment,  3.  Evidence,  III.  7. 
Pleading,  III.  13. 


EXTINGUISHMENT. 
Vide  Payment. 


F. 


FORMER  RECOVERY. 
When  a  bar,  vide  Action,  2. 


FRANCHISE 

Vide  duo  Warranto.     Information. 


FRAUDS,  (STATUTE  OF.) 

1.  A  parol  agreement  to  extend  the 
time  of  performance  of  a  contract 
for  the  conveyance  of  land,  is  void. 
Hasbrouck  v.  Tappen,  200 

2.  In  an  action  of  assumpsit,  where 
the  declaration  sets  forth  an  agree- 
ment to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  a  third 
person,  the  defendant,  may  plead 
the  statute  of  frauds,  specially,  in 
bar.  Myers  and  Bellinger  v. 
Morsef  425 

3.  Where  the  plaintiff  promises  not  to 
require  from  the  defendant  the 
payment  of  a  certain  note,  in  con- 
sideration of  which,  the  defendant 
pron^ises  to  indemnify  the  plaintiff 
from  one  third  of  all  loss  in  conse- 
quence of  his  endorsement  of  cer- 
tain notes  for  a  third  person,  this 
is  not  a  case  within  the  statute  of 
frauds,  here  being  a  new  and  origi- 
nal consideration  moving  between 
the  contracting  parties.  ib, 

4.  An  agreement  for  the  exchange  of 
lands  is  within  the  statute  of  frauds, 
and  must  be  in  writing;  and, 
therefore,  where,  on  a  parol  agree- 
ment for  such  exchange,  the  plain- 
tiff delivered  to  the  defendant  the 
promissory  note  of  a  third  person, 
as  a  pledge  to  be  forfeited  in  case 
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of  the  ptamtHT's  non-compliance 
with  the  agreement^  and  the  de- 
fendant receired  payment  of  the 
note,  the  plaintiff  may.  recover  the 
amount  from  the  defendant,  the 
delivery  of  the  note  being  without 
consideration.  Rice  v.  Peet,      503 


FRAUDULENT  8ALB8  AND 
CONVEYANCES. 

1.  A  voluntary  conveyance  by  a 
grantor,  who  is,  at  the  time  of  mak- 
ing it,  inaokeBt,  is  void,  as  respects 
creditors;  and  the  land,  after  the 
death  of  the  crrantor)  ia  assets  by  de- 
scent or  devise,  in  the  hands  of  his 
heirs,  or  the  devisee  of  the  residuum 
of  his  estate,  in  an  action  by  the 
creditor  against  the  faetrs  and  devi- 
sees; and  where  some  of  the  de- 
fendants were  also  the  executors  of 
the  grantor,  and  petitioned  the  sur- 
rogate for  the  purpose  of  obtaining 
a  sale  of  the  real  estate  of  the  gran- 
tor, on  account  of  an  alleged  de- 
ficiency of  personal  assets,  this  is 
evidence  again.<t  the  defendants  to 
show  the  insdhrency  of  the  grantor. 
Manhattan  Chmpany  v.  Osgood  and 
others,  162 

2.  A,f  in  1810,  conveyed  a  lot  of  land 
to  B,  for  the  purpose  of  qnatifying 
him  to  be  a  voter,  no  consideration 
being  paid,  and  A,  stifl  remaining 
in  possession.  An  action  for  a 
tort  was  afterwards  commenced 
against  A.,  and  during  its  pendency, 
in  1814,  B.  teconveyed  the  lot  to 
A.  A  judgment  was  obtained 
against  It.,  and  the  lot  was  sold 
under  execution.  Held,  in  an  ac- 
tion of  ejectment  brought  by  the 
purchaser,  against  the  tenant  in 
possession,  that  the  reconveyance, 
not  being  made  to  defraud  credit- 
ors, was  not  roid  by  the  statute  of 
frauds ;  nor  could  it  be  avoided  by 
the  purchaser  under  the  execution, 
although  a  purchaser  for  valuable 
consideration;  for  those  voluntary 
deeds,  which  the  statute  avmds  as 
to  a  subsequent  purchaser,  must 
486 


have  been  made  with  intent  to  de- 
ceive, the  evidence  of  whieh  b  the 
voluntary  conveyance  cotrpled  with 
a  subsequent  agreement  to  sell, 
which  cannot  be  the  case,  where 
the  purchase  is  made,  not  of  the 
party,  but  through  the  hiterventitm 
of  the  law.  Jackson,  ex  den.  Von 
Allen,  T.  Ham,  261 

8.  Notice  of  a  tis  pendens  in  chancery, 
to  aflbct  a  subsequent  purchaser, 
commences  with  the  service  of  the 
subpeena,  Jaekson,  ex  dem.  Noah, 
V.  iHekenson  and  Thomps&n,    309 

4.  A  debtor  in  insofvent  circum- 
stances, may  lawfblly  prefer  one 
creditor,  or  set  of  creditors,  to 
another.  Murray  ▼.  Riggs  atid 
&thers,  571 

5.  ii.,  on  the  23d  of  March,  1798,  as- 
signed property  to  B.,hk  trust,  to 
pay  B,  and  dther  creditors,  with 
power  of  revocation,  and  to  appoint 
new  trusts;  and  on  the  24th  of 
March,  1798,  the  21st  of  March, 
1799,  and  the  112d  9f  March,  1799, 
executed  ctther  assignments  to  B., 
all  in  relation  to  the  same  subject, 
and  9A\  reserving  a  like  power,  and 
on  the  21st  of  May,  1800,  executed 
an  irrevocable  deed  to  B,  m  trust. 
1^  late  banktupt  hw  of  the 
Vnitid  StcUes  af^wards  came  into 
operation,  and  A.  was  declared  a 
bankrupt.  His  assignees  filed  a 
Wl  against  B.  to  set  aside  the  sev- 
eral assignments,  and  to  account 
for  the  property  received  by  him. 
He)d,  that  aRhough  the  revocable 
deeds  might  have  been  avoided  by 
a  person  previously  obtaining  a 
title  from  iff.,  yet  that  the  deed  of 
1800  was  valid,  and  m^ht  betaken 
in  connection  with  the  first  deed, 
and  th&  other  deeds  might  be  laid 
Mtt  of  the  questiMi,  fl»d,  therefore, 
that  the  assignees  under  the  bank- 
rupt law,  whose  title  subsequently 
accrued,  could  net  impetch  it; 
and  that,  taking  al)  the  deeds  to- 
gether as  parts  of  one  transaction, 
the  four  first  could  only  be  regarded 
As  voidabte  bt  creditors,  and  ifo 
rights  of  Creditors   having   inter 
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▼ened,  they  weie  capable  of  con- 
firmation, and  were,  in  fact,  con» 
firmed  bj  the  deed  of  1800.        id. 

6.  A  deed  fraudulent  in.  put,  is  void, 
and  incapable  of  confirmation ;  but 
a  deed  coo^n»elirely'{r«u4«le«t, 
as  beiiag  coialrary  tq  ike  pplicy  or 
provisftCNis  qf  a  paitJ«MM«  statute, 
is  voidable  only,  and  aMy  be  con- 
firmed, hy  m^mt  €z  p0si  faotok    ib. 

7.  Anaiyiignio9ii|of  propof^ii^trust, 
by  n  debtop,  vifth  pov^r  qf  revoca- 
liien^  is  firafHid«Me9t  ealy  m  vqgards 
judgaeot  6|^iteire».of  ,««Q]^aB  are 
takijig  mea»ures  to  ebuin  payment 
of  their  d#blt9r  >    ib, 

S  A  reaerration  19  %«  n^sigiiinent  in 
trust  for  the  paynnrnt  ef  SeUs^  of  a 
sum  for  the  i^ainiensMe  of  the  as- 
bigoiops,  doq^.  not  render  itie  a38ign- 
inei^tvoid;  though^iaQaeeof  adefi- 
cienoy,  the  eieditorv  «fe  entiitled  to 
have  the  part  reserved  a^^pUed  in 
0ati«&ction  of  Iheir  debts.  <6. 


FREIGHT  AND  GHARTER- 
PARTY, 

L  Goods  were  ladfn  on  board  of  a 
vessel  to  be  transported  from  Rich- 
tnond  tp  NwhXork.  The  vessel 
proceeded  on  her  voyage  in  the 
beginning  o{  February^  but  finding 
the  CfiesapecJce  blockaded  by  a 
hostile  squadron,  and  that  i^  would 
be  impossible  to  put  to  sea  without 
being  captured,  went  into  Norfolk^ 
and,  finally,  returned  to  Richmond, 
In  September  following,  the  plain- 
tifis  (temanded  their  g^wds,  in  order 
to  transport  them  to  NeuhYawk  by 
land;  bat  the  master  leAiaed  to 
deliver  them  unle.s8  on  being  paid 
half  freight,  and  a  feiv  days  there- 
after, the  vessel,  with  the  goods  on 
board,  was  totally  lost,  without  the 
de£ittlt  of  the  defendanH  or  the 
master,  the  blockade  having  con- 
linned  until  thai  time :  Held,  that 
the  defendants  had  n^  claioi  for 
freight,  the  voyage  not  having  been 
performed;  and  that  mofe  Sian  a 
leasQiiable  time  for  sending  on  the 


:|[oods  haying  etepsfsi)^  tliey  had  no 
night  tOi  retain  them,  mi  vei^  (iable 
10  IheiplaintiiSs  for  tlp^ir  value,,  notr 
wiltkfilandMg,  ^y  wer»  losi  by  in- 
entaUe  ^pi^id^ni  ititriUard  v. 
JPukmnmAoiher^t  14 

&  The  ship  owner  is  bound  tq  de- 
Jdvei  lih^  fpqds  to  (he  consignee 
within  a  reasGhiiable  tkne ;  and  it  is 
only  on  the  delivery  of  them  that 
h^  is  en^Uttd  ta  freigbt.  If  he  is 
unwilling  or  unable  to  forward 
them,  the  freighter  is  entitled  to 
receive  them  iM^ck  *without  paying 
any  freight.  t6. 

3.  Where  the  completion  of  tne 
voyage  is  pceveq,ted  by  a  perma- 
nent blockade,  and  the  vessel  is 
unable  to  put  to  sea,  and  she  re*- 
turns  after  having  proceeded  to  the 
mouth  of  the  bay,  on  which  her 
port  of  lading  is  situated,  the  ship 
owner  i^  not  entitled  to  freight  pro 
rtfia,  and  the  freighter  is  entitled 
to  receive  \iia  goodsi  without  paying 
freight,  the  block'ade  putting  an 
end  to  the  contract  ib* 

4.  B,y  the  blockade  of  the  port  of  dis- 
charge, a  chartef-party  is  dissolved, 
and  all  ehiim  to  freight  under  it  is 
gone.  S.  C.  Per  Thompson,  Gh. 
J.  20 

5.  In  an  action  for  the  non-denvery 
of  goods  pursuant  to  a  contract  of 
affreightment,  the  measure  of  dam- 
ages IS  the  value  of  the  goods  at  the 
port  of  destination ;  but  without  in- 
terest, unless  there  has  been  fraud 
or  gross  misconduct  on  the  part 
of  the  defendant,  Amory  and 
others  v.  McGregor,  24 

6^  Where  the  whole  of  a  vessel  is 
chartered  to  take  a  cargo  at  certain 
specified  rates  per  ton,  square  foot, 
diLc,  if  the  freigifter  does  not  furnish 
a  full  cargo,  the  owner  of  the  vessel 
is  entitled  to  freight,  not  only  for 
the  cargo  actually  put  on  hoard, 
but  also  for  what  the  vessel  could 
have  taken  had  a  full  cargo  been 
furnished.     Duffie  v.  Hayes,     927 

7.  Where  a  vessel  is  chartered  for  a 
voyage  out  and  home,  for  an  entire 
sum  of  money,  to  be  p^id  on  her 
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return,  her  return  is  a  condition 
precedent  to  entitle  the  owner  to 
freight,  and  if  she  is  lost  before 
commencing  the  homeward  voyage, 
he  can  recover  neither  on  the  char- 
ter-party nor  on  an  implied  assump- 
sit for  the  freight  of  the  outward 
voyage ;  nor  if  the  freighter  had  ac- 
cept^ the  outward,  cargo,  would 
he  be  entitled  to  a  pro  rata  freight. 
Penoyer  and  Luff  v.  Hallett,     332 


G. 


GAMING. 

ID  an  action  under  the  2d  section  of  the 
act  to  prevent  gaming,  (seas.  24. 
c.  46.  1  N.  R.  L.  153.)  by  the 
losing  party  against  the  winner,  to 
recover  back  money  lost  at  play, 
and  paid,  the  plaintiff  may  declare 
generally  in  debt  for  money  had 
and  received,  without  stating  his 
case  specially,  or  referring  to  the 
statute ;  but  it  is  otherwise  in  the 
case  of  an  action  brought  by  a  com- 
mon informer.  Collins  v.  Ragrew^  5 


GAOL  LIBERTIES. 

In  an  action  on  a  bond  given  for  the 
gaol  liberties,  judgment  for  the 
plaintiff  is  to  be  for  the  whole  pen- 
alty ;  but  he  cannot  have  execution 
for  more  than  the  original  debt, 
with  interests  and  costs.  Sprague 
and  another  v.  Seymour,  474 


GRANT. 
Vide  Deed,  I. 

GUARANTY. 

Vide  AssuBcraiT,  4. 
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HABEAS  CORPUS. 

1.  It  seems  that  the  habeas  carpms 
act  does  not  apply  to  cases  of  im- 
prisonment on  civil  process.  CabU 
V.  Cooper,  152 

2.  But  where  a  debtor  in  execution 
is  discharged  from  imprisonment 
under  the  act  for  the  reHef  of 
debtors  with  respect  to  the  impris^ 
onment  of  their  persons,  and  is  again 
imprisoned  on  an  execution  issued 
in  a  suit  founded  on  the  original 
judgment,  a  judge  or  commissioner 
has  no  authority  to  discharge  him 
under  the  habeas  corpus  act,  and 
a  discharge  granted  under  such 
circumstances  is  no  protection  to 
the  sheriff  in  an  action  for  an 
escape.  ib, 

3.  A  discharge  undei  habeas  corpus, 
in  a  case  ih  which  the  judge  has 
no  jurisdiction,  is  void.  S.  G. 
Per  Van  Ness,  J.  156 


HEARSAY. 
Vide  Evidence,  IV. 

HEIRS  AND  DEVISEES. 
Vide  Evidence,  III.  7. 

HIGHWAY. 

1.  Where  a  highway  is  laid  out  over 
the  land  of  a  private  person,  the 
public  acquires  no  more  than  a 
right  of  way,  or  easement,  and  the 
title  of  the  original  proprietor  still 
continues;  he  may  use  tbe  land  in 
any  manner  not  inconsisteut  with 
the  public  right ;  is  entitled  to  all 
mines,  &c.,  and  may  maintain 
trespass  or  ejectment  in  relation  to 
it.  Jackson,  ex  dem.  Yates  and 
others,  V.  Hathaway^  447 

2.  If  a  person  over  whose  land  a 
highway  is  laid  out,  convey  the 


INDEX. 


619 


land  on  each  side  of  it,  describing 
it  by  such  boundaries  as  do  not  in- 
clude the  road  or  any  part  of  it,  the 
property  in  the  road  does  not  pass 
to  the  grantee,  as  it  is  excluded  by 
the  description  in  the  grant;  and 
it  cannot  pass  as  an  incident,  being 
in  itself  a  distinct  parcel  of  land, 
and  the  fee  of  one  piece  of  land  not 
mentioned  in  a  deed,  cannot  pass 
as  appurtenant  to  another.  ib. 

3.  Where  an  old  road,  the  fee  of 
which  is  in  one  person,  is  discon- 
tinued, and  a  new  road  laid  out 
over  the  land  of  another  person, 
which  land  is  contiguous  to  the 
old  road,  the  proprietor  of  the  land 
is  not  entitled  to  the  old  road,  as  a 
compensatipn  for  the  land  taken  for 
the  new  road,  under  the  17th  sec- 
tion of  the  act  to  regulate  highnoays^ 
(sess.  36.  c.  33.  2  N.  R.  L.  275.) 
which  only  applies  where  another 
road  is  substituted  over  the  land  of 
the  same  proprietor.  ih, 

4.  It  is  not  a  breach  of  the  covenants, 
that  the  grantor  was  lawful  owner 
of  the  land,  was  well  seised,  and 
had  full  power  to  convey,  that  part 
of  the  land  was  a  public  highway, 
and  was  used  as  such;  a  public 
highway  .being  a  mere  easement^ 
and  the  seisin  and  right  to  convey 
still  continuing  in  the  owner  of  the 
land  over  which  it  was  laid  out. 
Whiiheck  v.  Cook  and  Wife,    483 

5.  On  an  appeal  from  the  decision  of 
commissioners  of  highways,  to  three 
of  the  judges  of  the  Court  of  Com- 
mon Pleas,  under  the  36th  section 
of  the  act  to  regulate  highways, 
(sess.  36.  c.  33.  2  N,  JR.  Z,.  282.) 
if  the  decision  of  the  commissioners 
is  reversed,  a  certiorari  will  lie  on 
the  behalf  of  the  commissioners,  to 
remove  the  proceedings  into  this 
Court ;  the  right  to  bring  a  certio- 
rari  being  reciprocal,  and  belong- 
ing as  well  to  the  commissioners  as 
to  the  appellants.  Commissioners, 
4*c.  of  Kinderhooh  v.  Clam  and 
another,  637 

6  On  an  appeal  from  the  decision  of 
commissioners  of  highways,  rela- 
VoL.  XV.  62 


tive  to  laying  out,  altering,  &rc.,  a 
highway,  the  appellant  must  give 
notice  of  the  appeal  to  the  commis- 
sioners, and  if  such  notice  is  not 
given,  the  commissioners  may  bring 
a  certiorari,  on  which  the  proceed- 
ings on  the  appeal  will  bo  reversed. 

t6. 

'  7.  It  is  not  sufficient  that  notice  was 

given  to  the  town  clerk.  ib. 

Action  against  overseers  of  highways 
for  negligence,  vide  Action  on 
THE  Case,  5,  6,  7. 
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INDIANS. 

• 

1.  A  conveyance  by  an  Oneida  Indian 
in  1791,  being  previous  to  the  act 
of  the  4th  of  April,  1801,  (see  the 
act  relative  to  the  Indians  within 
this  state,  passed  10th  of  April, 
1813,  sess.  36.  c.  92.  2  N,  JR.  L. 
15S.)  of  land  of  which  he  was 
seised  in  his  individual  capacity, 
and  distinct  from  his  tribe,  as  the 
heir  of  an  Indian  to  whom  it  was 
granted  by  the  state,  for  his  services 
during  the  revolutionary  war,  is 
valid,  although  made  without  special 
authority  from  the  legislature,  and 
without  the  approbation  of  the  sur- 
veyor-general. Jackson,  ex  dem. 
Gillet  and  others,  v.  Brown,      204 

2.  The  approbation  of  the  surveyor- 
general  to  the  deed  of  an  Indian 
patentee  or  his  heirs,  in  pursuance 
of  the  55th  section  of  the  act,  (sess. 
36.  c.  92.  2  N.  R.  L.  172.)  to  a 
deed  that  is  void  and  inoperative, 
does  not  preclude  him  from  afler- 
wards  giving  his  assent  to  a  valid 
and  operative  deed  from  the  same 
grantor,  for  the  same  land.  .       ib 

3.  The  endorsement  of  his  approba- 
tion on  the  deed,  needs  not  state 
his  reasons  for  giving  it.  ''I  ap^ 
prove  of  the  toitkin  deed"  is  snffi* 
cient.  i6. 
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INFAVCT. 


VuU  Erk^b,  6. 


INFORMATtON. 


Fide  Quo  Waemaws^  Invoemavioh. 


4L  If  the  creditQFy  at  the  time  of  the 
assiipimeat  by  the  iasoivent  debtor* 
has  Dot  a  certain  debt  due  or  owin^ 
te  which  he  can  attest  by  oath,  so 
aa  to  entitJe  him  to  a  dividend  of 
the  insolvent's  effects,  he  will  not 
be  barred  by  the  discharge.        ib> 


INSURANCE. 


INaUISITION  OF  PROPERTY. 


Vide  Execution,  1,  2. 


INSANITY. 


Of    party    contracting,     vide    Aorse- 

MENT,  5. 


INSOLVENT. 

1.  A  petitioning  creditor's  affidavit, 
stating  that  the  insoWent  was  in- 
debted to  him  on  a  note  of  hand, 
given  on  a  settlement  of  accounts, 
is  insufficient;  it  should  set  forth 
the  nature  of  the  aocount  on  which 
the  settlement  took  place^  or  the 
general  ground  of  indebtedness. 
Maiier  of  Cook,  183 

%  The  endorser  of  a  pronussory  note, 
who,  after  his  endorsement*  and  be- 
fore the  note  becomes  payable,  ob- 
tains his  discharge  as  an  insolvent,  is 
not  protected  from  payment  of  the 
note ;  the  endorsement  not  creating 
a  certain  debt,  but  merely  a  liability 
contingent  on  the  non-payment  of 
the  note  by  the  maker,  and  which 
liability  could  not  become  fixed 
until  after  the  discharge.  Jlf«cAan- 
ice*  and  Farmers*  BmA  v.  Ca^ron^ 

467 

3;  Nor  dees  it  i ary  the  ease,  that  the 
note  waa  given  by  the  endorser  as 
collateral  seenrity  for  a  debt  due 
the  holder,  which  was  iMfred  by 
the  discharge.  t6. 
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L  Policy  ^  when  vaKd  or  void, 
II.  Abandonment  and  loss. 


I.  Policy,  when  valid  or  void. 

1.  Where  an  insncance  was  efiected, 
doring  the  late  war  with  Great 
Britain,  on  goods  from  Naif  oik  to 
Lishon,  and  the  poJioy  ooolained 
a  warranty  that  the  vessel  should 
have  a  genutoe  British  license  on 
board,  and  the  vessel  sailed  with, 
and  bad  such  license  oft  board  at 
the  time  of  the  loss :  Held,  that  as 
the  taking  of  such  license  was  un- 
lawful, and  subjected  the  vessel  to 
forfeitore,  the  policy  was  void. 
Cohfuhon  and  others  v.  NeuhYork 
Fireman  Ins.  Co*  452 

%  If,  after  the  commenoemeot  of  the 
voyage  insured,  a  war  breaks  out 
between  the  country  to  which  the 
property  belongs  and  a  fiveign 
country,  the  policy  is  not  vaeat^, 
and  the  insurers  are  liable  for  a 
loss  arising  out  of  the  state  of  war. 
Saltms  and  others  v.  The  United 
Ins..  Co.  523 


II.  Abandonment  and  loss. 

&  Where  a  vessel,  in  the  prosecution 
of  the  voyage  insured,  puts  into  a 
port,  at  which  she  is  permitted  by 
the  policy  to  stop,  aad  whilst  there 
the  place  is,  closely  invented  by  the 
emisersof  the  enemy  of  the  country 
40  which  she  belongs,  so  that  if  she 
attempted  to  escape,  she  would  in- 
evitaUy  be  captured,  this  is  a  re- 
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siraint  of  princes  dr  of  men-of'War, 
within  the  risks  enumerated  in  the 
policy^  and  the  iii^ved  ipnj  break 
up  the  voyage,  and  abandon  for  a 
total  loss,  although  there  is  no  direct 
application  of  physical  force  to  the 
sdbject;  aitd  such  abandonment  i» 
not  liable  to  th«  Objection  that  it  is 
made  quia  timet.  Salt  us  and  others 
T.  The  United  Ins.  Co.  523 


INTEREST. 

1.  In  an  action  for  the  nonHleliTery 
of  goods,  the  jury  may  give  interest 
by  way  of  damaged.  Amory  and 
others  y.'ltPChregdr,  38 

%  Interest  is  due  on  a  balance  of  ac- 
count from  the  time  ft  is  Itqaidated ; 
and  it  is  to  be  considered  as  fiqui- 
dated  when  rendered',  if  no  ob- 
jections be  made  to  it.  Walden 
and  Walden  v.  /^ierbume  and 
Eakin,  4d9 


IL  Arrest  tfjmdgmmU. 

%  Where  a  eonnl  in  a  declaration 
contains  a  sufficieiit  cause  of  action, 
connected,  however,  with  matter 
insensible  and  void,  or  not  action- 
able, It  will  be  intended  after  verdict 
ibr  the  plaintifT,  that  damages  were 
given  for  the  part  only  that  is  ac- 
tbnable,  and  the  judjgment  will  not 
be  arrested.     Borden  v.  Fiteh,  121 

Applying  verdict  to  good  counts,  tide 
Amendment,  1,  2. 

Vide  Error,  5. 

Effect  and  validity  of  judgments,  vide 
EViiieKCE^  1. 


Judgment  of  Courta  in  another  state, 
vide  Evidence,  LI,  2.  4. 


(ttterest  on  afirmance  of  judgnient,  vide    Satisfaction  of  jiid|rinept,  vide  Ezecu- 

ErROR,  2.  TION,  12. 


J. 


JUDGMENT. 

L  Priority  and  Uen  of  judgments  and 
executions, 
.  II,  Arrest  of  judgment. 


L  Priority  and  Uen  qf  judgments  and 

executions, 

I.  A  judgment  will  attach  on  lands  of 
which  the  judgment  debtor  becomes 
seised  at  any  time  posterior  to  the 
judgment,  unless  his  seisin  were  in- 
stantaneous, and  departed  from  him 
e^  instanti  that  he  acquired  it  >Per 
Spender,  1,    Stow  r.  ilfft,       458 

Vide  Execution,  7,  8,  9, 10, 11. 


JtJRY. 

1.  Where  jurors  agree,  each  oiie  to 
mark  down  the  sum  he  thinks 
proper  to  find  as  damages,  and  then 
to  divide  the  total  amount  of  those 
sums  by  the  number  of  persons 
composing  the  jury,  which  result 
should  be  their  verdict,  a  verdict 
thus  found  is  irregular,  and  will  be 
set  aside.     Harvey  v.  Rickitt,    87 

2.  Where  a  jury  has  been  impanelled 
before  Sunday  commences,  their 
verdict  may  be  received  on  Sunday, 
Hoghtalingyj,  Oshom,  119 

S.  P.  Butter  v.  Ketsev,  179 

4.  But  it  is  otherwise  in  the  case  of 
a  jury  summoned  on  a  writ  of  in- 
quiry.    iSutler  V.  Kelsey,  177 

5.  Where  the  judge  directed  the  jury 
to  declare,  by  their  verdict,  whether 
a  will  had  been  altered  ailer  its 
execution,  and  if  so,  by  whom,  and 
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they  declared  by  their  verdict  that 
the  will  had  been  altered  by  some 
interested  person,  the  verdict  was 
held  to  be  uncertaio,  and  a  new 
trial  was  granted.  Jackson,  ex 
dem.  Malin,  v.  Maiin,  293 

U.  The  affidavits  of  jurors  are  admis- 
sible to  show  that  a  mistake  has 
been  made  in  taking  their  verdict, 
and  that  it  was  entered  differently 
from  what  they  intended.  Jackson, 
ex  dem.  Noah,  v.  Dickenson  and 
Thompson,  309 


L. 


LANDLORD  AND  TENANT. 


Vide  Rent. 


LEASE. 

■ 

L  Where  a  lessee  for  lives  covenanted 
not  to  seU,  dispose  of,  or  assign  his 
estate  in  the  demised  premises, 
without  the  permission  of  the  lessor, 
6lc,,  and  the  lease  contained  a 
clause  of  forfeiture  for  the  non- 
performance of  covenants,  it  was 
held,  that  a  lease  of  part  of  the 
premises  by  the  lessee  for  20  years, 
was  not  such  a  breach  of  the  cove- 
nant as  would  work  a  forfeiture; 
and  that  nothing  short  of  an  assign- 
ment of  his  whole  estate,  by  the 
lessee,  would  produce  a  forfeiture 
of  the  lease.  Jackson,  ex  dem. 
Stevens  and  others,  v.   Silvemail, 

278 

2.  Nor  would  a  sale  of  the  whole 
premises,  under  a  judgment  and 
execution  against  the  lessee,  work 
a  forfeiture,  there  being  no  evidence 
of  any  fraud  or  collusion  on.  the 
part  of  the  lessee.  ib. 


LIEN. 
Attorney's  lien  for  his  costs,  vide  At* 

TORNET,  2,  3. 


Lien  of  judgments  and  executions,  vide 
Judgment,  1. 


LIMITATION  OF  ACTION. 

1.  The  promise  of  one  joint  debtor,  to 
pay  a  debt  barred  by  the  statute  of 
limitations,  is  sufficient  to  take  the 
case  out  of  the  statute.  Johnson 
T.  Beardslee  and  others,  3 

2.  In  an  action  against  the  heirs  and 
devisees  of  a  deceased  debtor,  a 
promise,  by  two  of  the  defendants, 
who  were  also  his  executors,  to  pay 
the  debt,  was  held  sufficient  to 
charge  all  the  defendants.  il. 

3.  It  seems,  that  an  acknowledgment 
of  the  debt,  unaccompanied  with  a 
protestation  against  the  payment 
of  it,  is  evidence  sufficient  for  the 
jury  to  presume  a  new  promise,  ib, 

4.  Where  the  defendant  admits  that 
he  has  received  the  money  which 
the  plaintiff  claims,  but  denies  the 
validity  of  the  claim,  such  ac- 
knowledgment is  not  evidence  of 
a  new  promise,  so  as  to  take  the 
case  out  of  the  statute  of  limita- 
tions.    Sands  v.  Gelston,  511 

5.  Where  the  defendant  says,  that  if 
the  plaintiff  has  a  claim,  either  in 
law  or  equity,  he  will  compromise 
the  business,  or  submit  it  to  arbi- 
tration, but  at  the  same  time  denies 
that  he  has  any  claim  either  at  law 
or  equity,  this  is  riot  sufficient  to 
take  the  case  out  of  the  statute. 

ih. 

Vide  Ejectment,  1. 


LIQUIDATED  DAMAGEa 


Vide  Deed,  I.  8,  9.     Rent. 
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Vide  Agreement,  3. 
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LIS  PENDENS. 
Notice  of,  vide  Fraudulent  Sales 

%ND  C0NVETANGB8,  3w 


M. 


MASTERS    AND    OWNERS    OF 

VESSELS. 

L  Where  a  contract  was  entered  into 
for  the  sale  of  a  vessel,  the  posses- 
sion of  which  was  taken  immedi- 
ately^ hut  it  was  agreed  that  a  bill 
of  sale  was  not  to  be  given  until  the 
whole  of  the  purchase  money  was 
paid,  and,  in  the  mean  time,  the  re- 
gister stood  in  the  name  of  the  origi- 
nal owner,  who,  however,  exercised 
no  control  over  the  vessel  in  any  re- 
spect ;  it  was  held,  that  he  was  not 
liable  for  repairs  made  by  direction 
of  the  master,  as  agent  for,  and  on  the 
credit  of  the  purchaser,  between  the 
time  of  executing  the  contract,  and 
the  final  consummation  of  it,  by 
the  delivery  of  a  bill  of  sale,  but 
that  the  person  furnishing  the  re- 
pairs must  look  to  the  purchaser  for 
payment.  Leonard  and  M^Cartee 
V.  Huntington  and  another,       293 

2.  The  ship's  register  is  not  evidence 
of  the  ownership  of  the  person  in 
whose  name  it  stands.  ib. 


MILITARY  BOUNTY  LANDS. 

1.  In  an  action  of  ejectment  brought 
by  the  heirs  of  Moses  Miner,  the 
plaintiffs  claimed  under  a  patent 
issued  to  Moses  Miner,  a  soldier  in 
the  NciO'York  line,  during  the  rev- 
olutionary war;  it  was  held,  that 
the  patent  vf^a  prima  facie  evidence 
of  the  service  of  the  soldier  men- 
tioned in  it,  and  as  it  did  not  ap- 
pear that  there  was  any  man  in  the 
army  bv  the  name  of  Minner,  the 


variance    must    be    considered    a 
mere  misspelling  of  the  name,  which 
could  not  affect  the  identity  of  the 
person,  and  did  not  make  it  a  diii- 
tinct  name;  and,  besides,  the  de- 
fendant claimed  under  a  soldier  by 
the  namie   of  Moses  Miner,  who, 
there  was  strong  evidence  to  show, 
was  the  same  as  the  person  utider 
whom  the  lessors  claimed.    Jack- 
son, ex  dem.  3finer,  v.  Boneham,  2:26 
2   Where  an  officer  in  the  Neuh  York 
line,  during  the  revolutionary  wnr. 
died  in  1781,  having  devised   all 
his  real  and  personal  estate  to  his 
father,  and  in  1790,  a  patent  wib 
issued  to  the  testator  for  a  military 
lot,   and    afler   the   death  of   t2ie 
father,  the  only  brother  of  the  tes- 
tator, in   1811,  entered  upon   the 
lot,  and  in  1814  conveyed  part  of  it 
to  ii.,  under  whom  the  defendant 
claimed ;  it  was  held,  that  the  title 
to  the  lot  was  vested  in  the  testator 
at  the  time  of  his  death,  and  that 
he  might  devise  it ;  that  his  fatlier 
was  entitled  to  it,  both  us  the  dev- 
isee and   as  the  heir  of  his  8011, 
and  having  conveyed   it  in  1794, 
the   lessors   of  the  plaintiff,   who 
claimed    under  that   conveyance, 
were  entitled  to  recover  it  in  an 
action  of  ejectment  against  the  de- 
fendant, claiming   under  the  con- 
veyance from  the  testator's  brother. 
Smith,  ex  dem.  Roosevelt  and  others, 
V.  Van  Deursen,  3<13 


MILL  AND  MILL-SEAT. 
Vide  Action  on  the  Case.  4 


MONTH. 

Vide  Bills  of  Ezchanob  and  Prom- 
IS8ORT  Notes,  L  5.     Mortgage,  J . 


MORTGAGE. 

1.  The  pablic  notice  required  to  be 
given  in  cases  of  sales  under  pow- 
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era  in  mortgagefl  (seas.  36.  c.  32. 
t.  6.  1  N.  JR.  L.  374)  is  suffi. 
cienty  if  published  for  six  snceessive 
lunar  months  prerious  to  the  time 
of  sale.     Lormg  ▼.  Hailing^     119 

2.  Where  IumI  is  conveyed  abeolutefy, 
and  the  grantee,  by  a  separate  in- 
strument or  defeasftnee,  covenants 
to  reconvey  lo  the  grantor  on  his 
paying  a  certain  sum  of  money, 
the  transaction  amounts  only  to  a 
mortgage.     Peterson  t.  Clark,  205 

3.  A  mortgagee  cannot  maintain  an 
action  of  waste  against  the  mort- 
gagor, at  least  until  after  a  forfeit- 
ure of  the  mortgage.  ib, 

4.  And  he  has  no  property  in  trees 
cut  down  by  the  mortgagor,  so  as 
to  maintain  trover  against  him.    ib, 

•i.  The  land  of  A,  was  sold  under  an 
execution  at  the  suit  of  B,  against 
A.  on  the  1st  of  March;  on  the 
10th,  a  mortgagee  of  the  same  land 
filed  a  bill  of  foreclosure  in  chan- 
cery against  A,  and  B,,  and  on 
the  19th,  the  sheriiT  executed  a 
deed  to  the  purchaser  under  the 
execution:  Held,  that  the  deed 
relates  back  to  the  time  of  the  sale, 
and  the  purchaser  is  not  precluded 
from  contesting  the  validity  of  the 
mortgage  in  an  action  in  ejectment 
at  law,  he  not  being  a  party  to  the 
bill,  and  as  his  title  was  acquired 
previous  to  notice  of  a  lis  pendens 
in  chancery,  although  not  consum- 
mated until  afterwards.  Jackson, 
ex  dem.  Noah,  v.  Dickenson  and 
Thompson,  309 

6.  Where  a  person,  seised  of  land  in 
fee,  mortgages  it,  and  afterwards 
marries,  his  widow,  on  his  death, 
is  entitled  to  dower  out  of  the 
equity  of  redemption.  Coles  v. 
Coles,  319 

7.  A  mortgage  at  law,  as  well  as  in 
equity,  is  a  mere  security  for 
money ;  the  mortgagee  has  only  a 
chattel  interest,  and  the  freehold 
remains  in  the  mortgagor.  S.  G. 
Per  Spencer,  J.  320 

5.  Where  land  is  conveyed  to  the 
husband  during  coverture,  who,  at 
the  sttmeHnte,  executes  a  mortgage 
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to  the  grantor  to  secare  the  con 
sideratioc  voney,  the  seisin  of  the 
land  is  byt  for  «B  lustaDt  io  the 
grantee,  and  is  ninMdiately  re- 
vested in  the  grantor;  and,  con- 
sequently, the  widow  of  the  grantee 
cannot  claim  her  dower  in  the 
premises.     Stowi,  Tijft,  458 

9.  Where  a  conveyance  of  land,  and 
a  mortgage. to  secure  the  purchase 
mpney,  are  executed  at  the  same 
time,  they  are  to  be  taken  in  con- 
nection as  forming  parts  of  the 
same  agreement,  and  the  effect  of 
the  transactimi  is,  that  if  the  price 
of  the  land  shall  not  be  paid  at  the 
stipulated  time,  the  grantor  shall 
be  reseised  of  the  land  free  of  the 
mortgage;  and  whether  such  an 
agreement  be  contained  in  one  and 
the  same  instrument,  as  it  well 
may  be,  or  in  distinct  iBstrunients, 
can  make  no  difierence  as  to  the 
effect.  ib. 

10.  The  preference  of  a  mortgage, 
given  by  the  purchaser  of  lands 
sold  and  conveyed  at  the  same  time, 
to  secure  the  payment  of  the  pur- 
chase money,  to  any  previous  judg^ 
ment  which  may  have  been  ob- 
tained against  the  purchaser,  is  not 
restricted  to  the  ca^  of  a  mortgage 
to  the  vendor  of  the  land,  there 
being  no  restriction  in  tlie  words 
of  the  statute  concerning  mortgages^ 
(sess.  36.  c.  32.  s.  J5.)  by  which  this 
preference  is  created ;  and,  there- 
fore, if  the  purchase  money  be  ad- 
vanced by  a  third  person,  to  whom 
the  purchaser,  at  the  same  time  that 
the  conveyance  is  executed  to  him, 
executes  a  mortgage  of  the  same 
land,  to  secure  the  money  advanced, 
such  mortgage  is  entitled  to  the 
same  preference  over  a  prior  judg- 
ment, as  the  vendor  of  land  would 
have  had,  had  the  mortgage  been 
executed  to  him.  Jackson,  ex 
dem.  Bebee,  v.  Austin,  All 

11.  A  deed  purporting  to  be  an  abso- 
lute conveyance  of  land,  but  in 
fact  intended  as  a  security  for  a 
debt,  is  a  mortgage.  DutUiam  v. 
Dey,  555 
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12  A  party  cannot  obtain  relief  in 
equity  against  a  mortgage  given 
for  a  usurious  debt,  without  offer- 
ing to  redeem  on  payment  of  the 
principal  and  l^gai  interest        ib, 

13.  Where  a  mortgage  is  given  as  se- 
curity for  the  payment  of  promis- 
sory notes,  which  are  from  time  to 
time  renewed,  the  renewal  is  not  to 
be  deemed  an  extinguishment  of  the 
original  debt,  so  as  to  affect  the 
continuance  of  the  security.  ^     ib. 

14.'  A  person  who  takes  a  conveyance 
of  laiid,  with  notice  of  a  prior  un- 
registered mortgage,  is  not  a  bona 
Jidt  purchaser,  who  can  gain  a  pri- 
ority by  having  his  deed  first  re- 
corded, ib, 

15.  Where  a  person  conveyed  all  his 
property,  real  and  personal,  without 
any  particular  description  in  the 
body  of  the  deed,  but  in  a  schedule 
annexed,  certain  lots  previously 
mortgaged  by  the  grantor  to  D. 
D.  were  described,  as  "  lots  of 
ground  in  Stuart  street,  the  title 
to  which  is  in  Z>.  D,"  it  w'as  held, 
that  this  was  notice  to  the  grantee 
of  the  prior  mortgage  to  D.  D., 
which  had  never  been  recorded, 
and  that,  therefore,  the  grantee 
could  not,  by  having  his  deed  first 
recorded,  obtain  a  priority.  ib. 


N. 


NEW  TRIAL. 


t.  A  new  trial  will  not  be  granted  for 
the  purpose  of  letting  in  cumulative 
evidence  as  to  matter  which  was 
principally  controverted  on  the  for- 
mer trial.     Pike  v.  Evcuis,       210 

2.  Where  the  judge  directed  the  jnry 
to  declare  by  their  verdict,  whether 
a  will  had  been  altered  af\er  its 
execution,  and,  if  so,  by  whom, 
and  they  declared  by  their  verdict 
that  the  will  had  been  altered  by 


same  interested  perjon,  the  verdict 
was  held  to  be  uncertain,  and  a 
new  trial  was  granted.  Jackson, 
ex  dem.  McUin,  v.  Mcdin,  293 

3.  Where  the  defendant  is  apprized 
of  a  material  witness,  whose  ap- 
pearance he  cannot  procure  in  time, 
he  ought  to  apply  to  the  judge  to 
postpone  the  trial ;  and  if  he  goes 
to  trial  without  the  testimony  ot  the 
witness,  and  a  verdict  is  found 
against  him,  the  Court  will  not 
grant  a  new  trial  for  the  purpose 
of  letting  in  the  evidence  of  the 
witness.  ^  ib. 

4.  A  motion  for  a  new  trial  must  be 
within  the  first  four  days  of  the 
term,  and  before  judgment  is  per- 
fected, unless  an  order  to  stay  pro- 
ceedings on  the  verdict  has  been 
obtained,  which  operates  as  an  en- 
largement of  the  rule  of  four  days. 

I  Jackson,  ex  dem.  Colden  andotktrs, 
V.  Chase,  •  354 

5.  It  can  in  no  case  be  made  after  a 
judgment  has  been  regularly  per- 
fected; although  it  be  on  the 
ground  of  evidence  newly  discov- 
ered since  the  trial.  ib, 

6.  Where  a  justice  of  the  peace  tried 
ati  action  for  an  assault  and  battery, 
and  gave  judgment  for  the  plaintiff 
for  15  dollars,  and  issued  execution 
thereon,  under  which  the  constable 
levied  on  and  sold  a  pair  of  horses, 
wagon  and  harness;  in  an  action 
of  trespass  by  the  defendant  against 
the  justice  and  constabje,  in  which 
he  obtained  a  verdict  for  5770  dol- 
lars, the  Court  refused  to  grant  a 
new  trial,  although  there  was  reason 
to  believe  that  the  justice  had  not 
acted  maliciously,  but  under  a  mis- 
take as  to  the  extent  of  his  juris- 
diction, and  there  were  strong  cir- 
cumstances to  show  that  the  party 
himself  had,  through  his  agent,  pur- 
chased the  goods  under  the  execu- 
tion, at  a  price  about  equal  to  the 
amount  of  the  judgment  against 
him,  so  that  he  could  have  sustained 
no  greater  injury  than  the  amount 
of  the  judgment;  bat  still  the  case 
admitted  of  doubt,  and  the  question 
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was  fairly  submitted   to  the  jury. 
Woodard  v.  Paine  and  LakCf  493 


be  recovered  on  the  value  of  the 
goods.  »6. 


NON  COMPOS  MENTIS. 


NOTICE. 


Vide  Agrbement,  5. 


Vide  Fraudulent  Sales  and  Contet- 

ANCE8»  3. 


NON-INTERCOURSE. 

* 

1.  Goods  shipped  contrary  to  the  non- 
intercourse  law  of  the  United  States ^ 
were  forfeited  immediately,  and 
the  owner's  property  devested  by 
the  act  of  shipment.  Amory  and 
others  v.  McGregor ^  24 

2.  But  goods  shipped  in  Great  Britain 
after  the  declaration  of  war,  were 
not  forfeited  by  the  non-intercourse 
act,  which  was  virtually  repealed 
by  the  declaration  of  war.  t6. 

3.  Where  goods  were  shipped  in 
Chrcat  Britain,  after  the  declara- 
tion of  war,  to  be  sent  to  the  Uni^ 
ted  States,  on  account  of  an  Amer^ 
icon  citizen,  and  the  agent  of  the 
charterer  of  the  ship  procured  tlie 
vessel  and  cargo  to  be  captured  as 
prize  of  war  by  a  British  cruiser,  and 
libelled  in  the  Vice-Admiralty  Court 
in  NetihProvidence,  and  the  cargo, 
of  which  the  goods  in  question  were 
part,  was  claimed  by  the  agent  of 
the  charterer,  and  various  other  per- 
sons, who  in  their  petitions  alleged 
that  if  it  were  transported  to  the 
United  States,  it  would  be  forfeit- 
ed under  the  non-intercourse  law ; 
it  was  held,  that  the  goods  were 

■  lost  by  the  act  of  the  defendant,  the 
charterer  of  the  vessel,  who  was 
liable  on  the  bill  of  lading;  the 
shipment,  under  the  circumstances, 
not  being  illegal,  as  a  trade  with 
an'  enemv,  and  if  the  non-inter- 
c<9urse  act  were  still  to  be  deemed 
in  force,  there  could  be  no  doubt 
thiwt  the  forfeiture  would  have  been 
remitted,  under  the  act  of  Congress 
o^  January  2d,  1813;  but  as  the 
defendant  had  not  acted  fraudu- 
lently, interest  was  not  allowed  to 
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Wherever  magistrates  proceed  judicially, 
both  the  parties  to  the  proceedings 
•are  entitled  to  be  heard,  and  notice 
to  both  is  indispensably  requisite, 
notwithstanding  there  is  no  direc- 
tion in  the  act,  by  which  the  tribu- 
nal is  constituted,  that  notice  shall 
be  given.  Commissioners  S^c,  oj 
Kinderhook  v.  Claw  and  another, 
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OFFICER. 

Action    against,    for    negligence,  vide 
Action  on  the  Case,  5,  6,  7. 


OVERSEERS  OF  HIGHWAYS. 


Vide  Action  on  the  Case,  5.  6,  7. 


OVERSEERS  OF  THE  POOR. 


Vide  Assumpsit,  3 


p. 


PARTITION 

1.  Where  the  husband  was  seised  of 
the  land  in  severalty,  the  widow 
cannot  proceed  under  the  Mt  far 
the  partition  of  lands,  sess.  36.  c 
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100.  {\  N.  R.  L.  507.)  for  tKe 
purpose  of  obtaining  her  dower; 
nor  can  8he4>e  made  a  party  to  a  par- 
tition among  the  heirs,  devisees  or 
grantees  of  her  husband.  Cohs  v. 
Coks,  319 

2.  But  it  seems,  that  where  the  hus- 
band was  seised  as  joint  tenant,  or 
tenant  in  common  of  land,  the 
widow,  as  her  right  of  dower  ex- 
tends only  to  an  undivided  part,  is 
a  proper  party  to  a  partition  among 
the  several  joint  owners.  '  ib. 


PARTNERSHIP. 

1.  A  partnership  between  persons  Re- 
siding in  two  different  countries  for 
commercial  purposes,  is  at  least 
suspended,  if  not  ipso  facto  deter- 
mined, by  the  breaking  out  of  war 
between  those  countries;  as  the 
effect  of  a  state  of  war  is  to  render 
illegal  all  intercourse  between  the 
subjects  and  citizens  of  the  hostile 
nations.  Griswold  v.  Waddings 
ton,  67 

2.  If  such  partnership  expire  by  its 
own  limitation  during  the  war,  the 
existence  of  the  war  dispenses  with 
the  necessity  of  giving  public  notice 
of  the  dissolution.  i6. 

3.  The  death,  insanity,  or  bankruptcy 
of  a  partner,  works  a  dissolution  of 
the  partnership.  ib. 

4.  Either  partner  may,  by  his  own  act, 
dissolve  a  partnership,  unless  re- 
strained to  continue  it  for  a  defi- 
nite period,  by  compact.  ib, 

5.  Where  real  estate  is  held  by  part- 
ners, for  the  purposes  of  the  part- 
nership, they  do  not  hold  it  as  part- 
ners, but  as  tenants  in  common, 
and  the  rules  relative  to  partnership 
property  do  not  apply  in  regard  to 
it ;  therefore,  one  partner  can  only 
sell  his '  individual  interest  in  the 
land,  and  when  both  partners  join 
in  a  sale  and  conveyance,  and  one 
only  receives  the  purchase  money, 
the  other  partner  may  maintain  an 
action  against  him  for  his  propor- 
tion.    Cohs  V.  Coles,  159 
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6.  A.  and  JB.,  citizens  of  the  United 
States,  having  been  in  partnership 
in  JFVance,  agreed,  in  September, 
1806,  to  dissolve  that  partnership, 
and  that  jB.  should  establish  him- 
self in  NeuhYork,  A,  remaining  in 
France;  that  they  should  exert 
themselves  to  procure  consignments 
from  the  United  States;  that  A. 
should  ship  g6ods  to  B,,  the  amount 
of  which,  and  such  sum  as  B.  couli 
procure  by  association,  loan  oi 
credit,  were  to  be  converted  into 
reasonable  advances  on  goods  con* 
signed  to  A,;  that  on  shipments 
made  by  A,  to  the  United  States, 
by  order  of  JB.,  B.  should  receive 
one  third  of  the  profits,  and  on  ship* 
ments  by  B,  to  France,  A.  should 
receive  one  third  of  the  profits,  and 
that  B.  should  have  one  third  of 
the  commissions  or  consignments 
from  the  United  States  to  A,;  that 
a  statement  of  their  respective  ac- 
counts was  to  be  made  at  the  end 
of  each  year ;  and  that  if  one  of  the 
parties  had  incurred  losses,  the 
other  was  not  to  be  answerable  for 
them  beyond  a  forfeiture  of  the 
profits  of  the  year.  According  to 
this  agreement,  B,  established  him- 
self as  a  merchant  in  Netc-  York,  and 
having  contracted  debts  in  relation 
to  his  business :  Held,  in  an  action 
against  A.  and  B.,  that  by  this 
agreement  tHey  were  partners,  there 
being  a  community  of  profit  and 
loss ;  that  as  the  debt,  being  prin- 
cipally for  money  lent,  had  relation 
to  the  partnership  concerns,  the 
plaintiff  was  entitled  to  recover; 
and  that  it  was  not  necessary  for 
him  to  show  that  the  money  lent 
or  credit  given  was  used  for  the^ 
benefit  of  the  partnership ;  and  that 
the  stipulation  limiting  the  extent 
of  the  liability  of  each  of  the  part- 
ners for  losses  incurred  by  the 
other,  although  valid  between 
themselves,  could  not  affect  other 
persons.  Walden  and  Waif  Jen  v. 
Sherburne  and  Eakin,  400 

7.  Where  one  of  two  partners  ex-^  '.ntrs 
a  bond  for  duties  on  goods  imp  >r:(.'.J, 
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with  a  surety,  and  the  surety  ad- 
vances his  co-obligor  money  with 
which  he  pays  the  bond,  he  may 
maintain  an  action  against  both 
the  partners  for  the  money  lent, 
this  being  a  partnership  transaction, 
although,  had  the  surety  himself 
taken  up  the  bond,  he  could  only 
have  brought  an  action  ibr  money 
paid,  against  the  partner  who  ex- 
ecuted it.  Walden  and  Waldtn  v. 
Sherburtu  and  Eakiut  409 

8.  An  admission  by  one  partner,  after 
dissolution  of  the  partnership,  of  a 
balance  c}ue  from  the  firm,  does 
not  bind  the  firm;  but  entries 
made  by  one  of  the  partners,  during 
the  partnership,  in  a  book  of  ac- 
counts, are  admissible  evidence 
against  both.  ib. 

Execution  against  partnership  property 
for  individual  debt,  vide  Execu- 
tion, 4. 

Vide  Absent  and  Absconding  Debt- 

0R8»  L 


the  plaintiff  his  promissory  note  fee 
the  same  identical  promises,  which 
the  plaintiff  received  in  full  sat- 
isfaction, and  afterwards  endorsed 
and  delivered  the  note  to  A.  B,,  is 
bad ;  for  the  receiving  of  a  prom- 
issory note,  and  endorsing  it  to  a 
third  person,  does  not  extinguish 
the  original  cause  of  actkm,  pro- 
vided the  payee  can  show  it  to  be 
lost,  or  can  produce  it  on  tbe  trial 
to  be  cancelled .     Ltihdick  v.  Crreen^ 

247 

4.  A  negotiable  note  does  not  extin> 
guish   an   antecedent   debt   which 
formed  the  consideration  of  it,  ex 
cept  sub  modo,  ib, 

5^  Where  the  vendor  of  goods  is  in- 
duced to  take  the  promissorj  note 
of  a  third  person  as  payment,  by  n 
'  fraudulent  representation  of  the 
solvency  of  that  person,  the  note  is 
DO  satisfaction,  and  he  may  main- 
tain an  action  sgainst  the  purchaser 
for  the  price  of  the  goods.  Fierce 
and  pierce  v.  Drake,  475 


PERFORMANCE. 


PAYMENT. 


Vide  Agreement,  3.  4. 


; 


1.  An  order,  not  negotiable,  for  the 
payment  of  money,  and  which  has 
not  been  paid  or  accepted  by  the 
drawee,  is  not  a  payment  or  ex- 
tinguishment of  a  precedent  debt. 
Hoar  V.  Clute^  224 

2.  Where,  on  the  sale  of  goods,  the 
vendee  delivers  to  the  vendor  the 
promissory  note  of  a  third  person, 
which  he  refuses  to  endorse,  it  is 
to  be  considered  as  payment,  and 
the  vendor  cannot  afterwards  resort 
to  the  vendee,  unless  the  note  was 

,  forged,  or  there  was  fraud  or  mis- 
representation on  his  part  as  to  the 

'  solvency  of  the  maker.  Breed  v. 
Cook  and  CadweU,  241 

3.  To  the  common  counts  in  assump^ 
sit,  a  plea,  that  after  making  the 
promises  in  these  counts  mentioned, 
the  defendant  made  and  delivered  to 
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PLEADING. 

I.  Parties  to  the  action, 
II.  Declaration, 

III.  Plea, 

IV.  Replication  and  smbsequent  plead' 

ings. 
V.  Demurrer, 
VI.  Pleading  in  particular  uctions 
and  cases* 
VII.   Variance, 
VIII.  Verdia. 


I.  Parties  to  the  action, 

1.  A  husband  cannot  be  saed  for  a 
debt  contracted  by  his  wife  dum 
sola^  without  her  being  joined  as 
defendant,  the  cause  of  action  sur- 
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viving  hgmsi  her;  and  the  non- 
joiader  of  the  wife  is  a  sufficient 
grousd  for  arresting  or  reversing 
the  judgment.  Gage  ?.  Reed  and 
another,  403 

2.  Where  an  attorney,  having  a  lien 
lor  his  costs,  on  a  judgment  re- 
covered by  his  client  for  nominal 
damages  and  costs,  or  an  assignee, 
having  an  equitable  interest  in  the 
judgment,  takes  out  a  ca.  sa.,  and 
the  sheriff,  having  arrested  the  de- 
fendant, suffers  him  to  escape,  the 
party  beneficially  interested  may 
maintain  an  action  against  the 
sheriff  for  the  escape,  in  the  name 
of  the  plaintiff  in  the  original  suit. 
Martin  v.  Hawks,  405 

3.  Whether  overseers  of  the  poor  can 
«6ue,  or  be  sued,  in  their  private 

capacity,  for  their  own  official  acts, 
or  those  of  their  predecessors  t 
Quare,  Overseers  of  Pittstoum 
V.  Overseers  of  Plattsourgh,     438 

4.  In  an  action  mr  rent^  or  any  other 
cause,  accruing  before  marriage, 
in  regard  to  the  real  estate  of  the 
wife,  she  must  be  joined  with  her 
husband ;  but  for  rent  of  her  land, 
arising  after  marriage,  she  need  not 
be  jomed.  Decker  v.  Livingston 
and  others,  479 

5.  Where  the  husband  distrains  and 
avows  for  rent  arising  from  the 
land  of  his  wife,  without  joining 
her  in  the  proceedings,  he  must 
show,afiirHialively,  that  the  rent  ac» 
crued  after  the  HMUfriage,  for  this 
cannot  be  intended;  and  if  that 
fact  be  not  shown  >  the  objection 
may  be  taken  at  the  trial.  t(. 

6.  In  an  action  of  trespass  brought  by 
tenants  in  common  in  relation  to 
their  land,  or  in  debt  for  rent 
arising  out  of  land,  or  in  any  other 
action  merely  personal,  they  must 
all  join  as  plaintiffs.  ib. 

7.  But  in  a  distress  and  avowry  for 
rent^  which  savor  of  the  realty, 
tenants  in  coomion  ought  not  to 
join.  ib. 

8.  Where  a  husband  and  wife  execute 
a  coDTeysDce,  in  whidi  they  both 
covenant  to  the  jgrantee,  as  the 


wifo  is  not  bound  by  the  covenant, 
she  cannot  be  joined  with  her  hus- 
band in  an  action  for  a  breach  of 
it.     Whitbeck  v.  Cook  and  Wife, 

483 
9.  Where  husband  and  wife  are  im- 
properly joined  as  defendants,  in 
an  action,  it  seems,  that  if  the  plain- 
tiff has  a  cause  of  action  against 
the  husband,  he  will  be  allowed  to 
enter  a  noli  prosequi  as  to  the  wife. 

t6 


II.  Declaration. 

10.  The  want  of  an  averment  is  cured 
by  verdict    Dujfie  v.  Hayes,   327 

11.  After  verdict,  it  will  be  intended, 
that  an  omission  in  the  declaration 
was  supplied  by  proo£  JBartlett 
V.  Crozier^  250 

Declaration  in  case  against  overseer  of 
highways,  nide  Action  on  tbx 
Case,  7. 

Declaration  in  action  under  the  act  to 
prevent  gaming,  vide  Action  on 
Statute. 


Declaration  on  contract  of  indemnity, 
vide  AssuBiPsiT,  4. 

Assigning  breaches  in  covenant,  vide 
Covenant,  1,  2. 

Tine  to  declare,  vide  Practice,  II.  3.^ 

> 
Judgment  of  non  pros.t  vide  Pbactice, 

III.  3. 


III.  Plea. 

1%  The  defendant,  by  pleading  the 
^neral  issue,  admits  the  character 
m  which  the  plaintiff  sues.  ^Ccrr- 
penier  ancf  Rose  v.  Whitman  and 
another,  208 
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13.  A  plea  by  an  executor,  stating  that 
be  had  not,  on  the  day  of  exhibiting 
the  plaintifl*8  bill,  nor  any  time 
since,  had  any  goods  or  chattels 
which  were  of  the  testator  at  the 
time  of  his  death,  in  his  hands,  to  be 
administered,  without  alleging,  that 
he  had  fulJy  admioistered  the  goods 
and  chattels  which  were  of  the 
testator  at  the  time  of  hb  death, 
and  which  had  come  to  the 
hands  of  the  defendant  to  be  ad- 
ministered, and  without  alleging 
that  he  never  had  any  goods  or 
chattels  of  the  testator  in  his  hands 
to  be  administered,  is  good,  both 
in  form  and  substance.  Fowler  v. 
Sharp  and  another,  328 

14.  And  the  exhibition  of  the  bill  men- 
tioned in  the  plea,  is  tantamount  to 
the  commencement  of  the  suit,  or 
suing  out  the  writ,  and  will  be 
so  regarded,  unless  the  plea  is 
specially  demurred  to  on  that 
ground.  i6. 

15.  In  an  action  of  assumpsit,  where 
the  declaration  sets  forth  an  agree- 
ment to  answer  for  the  debt,  default, 
or  miscarriage  of  a  third  person, 
the  defendant  may  plead  the  statute 
of  frauds  specially  in  bar.  Myers 
and  Bellinger  v.  Morse,  425 

Plea  of  duress,  tfide  Bond. 


v.  Demmrer. 

17.  Where,  on  a  demurrer  to  a  eubs^ 
quent  pleading,  a  party  goes  back 
to  take  advantage  of  a  defect  in  a 
previous  pleading,  he  can  object 
only  to  such  defects  as  are  grounds 
of  general  demurrer.  Per  Thomp" 
son,  Ch.  J.  Comky  v.  Lockwood 
and  others,  191 


y I.  Pleading  in  particular  actions  and 

cases. 

18.  In  an  action  on  a  promissory  note 
given  for  the  price  of  a  chattel,  the 
defendant  may,  under  the  general 
issue,  show  deceit  in  the  sale.  JSiU 
V.  Rood,  230 

19.  In  an  action  of  assumpsit,  where 
the  declaration  sets  forth  an  agree- 
ment to  answer  for  the  debt,  default 
or  miscarriage  of  a  third  person, 
the  defendant  may  plead  the  statute 
of  frauds  specially  in  bar.  Myers 
and  Bellinger  v.  Morse,  425 

20.  In  assigning  a  breach  of  a  covenant 
for  quiet  enjoyment,  contained  in  a 
conveyance  of  land,  the  plaintiff 
must  show  an  entry,  and  expulsion 
f^om,  or  some  actual  disturbance 
in  the  possession.  Whitbeck  v. 
Cook  and  Wife,  483 


FY.  Replication  and  subsequent  plead-    Plea  in  an  action  for  not  returning  writ, 

ings.  vide  Execution,  14. 


^6.  Where,  in   an  action  of  trespass, 
the  defendant,  under  the  act  for  the . 
more  easy  pleading  in  certain  suits, 
(sess.  24.  c.  47.  s.  2.  1  iV.  JR.  L. 
155.)  pleads  that  the  supposed  tres-    Plene  adndnistraoit,  vide  ante,  III.  13 


Special  plea  in  Assumpsit,  vide  Pat* 

MENT,  3. 


pass  was  done  by  authority  of  a 
statute  of  this  state,  without  express- 
ing any  other  matter  or  circum- 
stance contained  in  such  statute, 
the  plaintiff  must  reply  de  if^uria 
sua  propria,  concluding  to  the 
country ;  and  a  special  replication 
concluding  with  an  averment  is 
bad.  Comley  v.  Lockwood  and 
others,  188 
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Vn.  Variance. 

• 

21.  A  variance  between  the  declaration 

and  proof  must  be  objected  to  at 

the  trial,  and   if  not   done  then, 

the  party  cannot  afterwards  avail 

.     himself  of  it    Pike  v.  Evans,  210 
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VIII.  Verdict. 

23.  In  actions  for  torts  against  seve- 
ral, although  they  join  in  the  plea 
of  not  guilty,  one  may  be  foand 
guilty,  and  the  others  not  guilty. 
Van  Deursen  v.  Van  Sfyck  and 
Wife,  224 

POOR. 

I.  An  order  of  maintenance,  legally 
made,  cannot  afterwards  be  vacated 
by  two  other  justices.  Carpenter 
cmd  Rose  v.  Whitman  and  another, 

208 
2.  Where  a  .person  has,  at  the  request 
of  an  overseer  of  the  poor,  and  on 
his  promise  that  he  would  see  him 
paid,  boarded  a  pauper,  and  fur- 
nished him  with  necessaries,  he 
may  maintain  an  action  of  assump" 
sit  against  the  overseer,  although 
no  order  had  ever  been  made  for 
the  relief  of  the  pauper.  King  v. 
Butler,  281 

3.  A,,  the  owner  of  an  infirm  slave, 
executed  a  bill  of  sale  of  the  slave 
to  B.,  a  person  who  was  unable  to 
maintain  her,  at  the  same  time 
paying  him  forty  dollars  to  take  her 
off  his  iiands.  B.  then  sold  the 
slave,  and,  after  several  sales,  she 
finally  came  into  the  hands  of  C, 
who  lived  out  of  the  state.  The 
sales  were  all  fair  and  bona  fide, 
'  A,  resided  in  Ciaverack,  and  after 
the  sale  to  C,  the  slave  was  left  in 
the  town  of  Claverack,  and  wan- 
dered into  the  city  of  Hudson,  from 
whence  she  was  removed,  by  an 
order  of  two  justices,  to  the  town 
of  Claverack,  Held,  that  the  sale 
from  A,  to  B.  migKt  be  deemed 
collusive  and  void  within  the  14th 
section  of  the  €ict  concerning  slaves 
and  servants,  (2  N.  JR.  L.  206.)  at 
the  election  gf  the  justices,  who 
might  consider  either  A.  as  the 
master  of  the  slave,  or  C,  although 
he  lived  out  of  the  slate,  there  being 
no  evidence  that  he  had  exported, 
or  attempted  to  export,  the  slave; 
and,  therefore,  the  order  was  proper 


on  both  grounds;  on  the  first,  be- 
cause Claverack  was  the  place  of 
f  settlement  of  A, ;  and  on  the  other, 
because,  if  C  was  the  master,  as 
he  had  no  place  of  settlement  within 
the  state,  and  the  slave  hitd  wan- 
dered from  town  to  town,  the  jus- 
tices were  authorized,  by  the  33d 
section  of  the  act  for  the  relief  and 
settlement  of  the  poor,  (1  iV.  JR.  L,' 
2d2.)  to  remove  the  slave  to  the 
place  from  whence  she  last  came. 
Overseers  of  Claverack  v.  Overseers 
of  Hudson,,  283 

4.  On  an  appeal  from  an  order  of  re- 
moval, the  Court  of  Sessions  bught 
not  to  compel  one  of  the  overseers 
of  the  poor,  who  is  a  party  to  the 
appeal,  to  testify ;  but  this  is,  not- 
withstanding, not  a  ground  for  re- 
versing their  order,  as  the  proceed- 
ings were  not  before  a  jury,  and 
this  Court  will  reject  the  evidence 
improperly  given.  Overseers  of 
Plattekill  v.  Overseers  of  Neuh 
PaUx,  305 

5.  Where  a  person  occupied  and  cul- 
tivated land  on  shares,  and  in  one 
year  delivered  to  the  owner,  as  his 
proportion  of  the  crop,  produce  to 
the  value  of  more  than  thirty  dollars, 
but  every  other  year,  the  share  re- 

•  ceived  by  the  owner  was  less  than 
thirty  dollars,  it  was  held,  that  this 
was  not  such  a  renting  and  occu- 
pation of  a  tenement,  of  the  yearly 
value  of  thirty  dollars,  for  two 
years,  and  actual  payment  of  rent, 
as  to  gain  the  occupant  a  settlement 
in  the  town  in  which  the  land  was 
situated,  under  the  2d  section  of 
the  act  for  the  relief  and.  settle^ 
ment  of  the  poor,  (sess.  36.  c.  78. 
1  N.  JR.  L,  279.)  'ib. 

6.  The  overseers  of  the  poor  ot  the 
town  of  Pkatsburgh,  in  the  county 
of  CHintan,  obtained  an  order  of  two 
justices  of  that  county,  adjudicating 
the  legal  settlement  of  a  pauper  to 
be  in  Pittstthon,  in  the  county  of 
Rensselaer,  and  ordering  his  re* 
moval  thither,  and  he  was  accord- 
ingly removed  to  Pittstoum,  The 
pauper  had  no  legal  iBettlement  in 

^1 


632 


INDEX. 


this  state.  The  overseers  of  the 
poor  of  Piitstawn  appealed  to  the 
Court  of  General  Sessions  of  t^ 
Peace  of  the  comity  of  (Mntan, 
who  quashed  the  order  of  remoTal ; 
btft  the  overseers  of  the  poor  of  the 
town  of  PlaUshurgk  refused  to  re- 
move the  pauper  back  to  Platt&' 
Imrgh,  or  provide  for  him,  or  maintain 
him  at  Pittstown^  he  being  sick  and 
unable  to  be  removed,  and  he  had, 
subsequently  to  the  reversal  of  the 
order,  been  maintained  by  the 
overseers  of  Pittsynmy  who  brought 
an  action  on  the  case  against  the 
overseers  of  Piaitsburgh,  to  re- 
cover their  expenses,  ^^c,  and  set 
forth  the  above  facts  in  their  dec- 
laration. Held,  on  a  demurrer  to 
a  special  plea  of  the  defendants, 
that  the  action  was  maintainable, 
on  the  principle,  that  a  burthen 
had  been  iinjustly  thrown  upon 
Pittstown,  by  the  procurement  of 
the  overseers  of  the  poor  of  Plaits^ 
burgkf  and  as  the  pauper  had  no 
legal  settlement  in  this  state,  it  was 
their  duty  to  exonerate  the  overseers 
ofPittstoum  from  the  burthen  which 
they  had  cast  upon  them.  But 
whether  the  plaintiffs  and  defendants 
could  8ue,or  be  sued,  in  their  private 
capacity,  for  their  own  official  acts, 
or  those  of  tlieir  predecessors  ? 
Quare,  Overseers  of  Pittsioum  v. 
Overseers  of  Plattsburgh^         436 


POWER. 

The  testator  directed,  that  in  case  of  a 
deficiency  of  his  personal  estate, 
some  of  his  real  estate  should  be 
sold  for  the  payment  of  his  debts; 
he'  then  devised  his  real  and  per- 
sonal estate  to  his  wife  for  life,  and 
appointed  her  and  another  person 
his  executors.  The  widow  alone 
.  undertook  the  execution  of  the 
will;  and  the  testator  having  dis- 
posed of  all  his  personal  property  in 
his  lifetime,  and  dying  indebted, 
the  executrix  sold  and  conveyed 
part  of  the  real  estate :  Held,  that 
502 


the  power  was  veil  executed  bj 
the  executrix  alone.  Jackson^  ex 
dem.  Hunt,  v.  Ferris,  316 


PRACTICE. 

I.  Affidavits, 
II.  Practice  relative  to  the  declaration 
and  pleadings, 

III.  Default,   assessmeni    of  damages, 

and  writ  of  inquiry. 

IV.  Judgment  as  in  case  of  nonsuit. 
V.  Trial  <Md  inquest, 

VI.  Motions,    arguments,    ctises^   and 
notices  of  motion. 


I.  Affidavits, 

1.  An  affidavit  taken  before  a  com- 
missioner, or  Recorder,  who  is 
counsel  in  the  cause,  may  be  read ; 
but  not  if  be  is  the  attorney.  WtU 
lard  V.  Judd,  531 


II.  Practice  relative  to  the  declaration 
and  pleadings. 

2.  Tlie  plaintiff  in  the  bill  of  particu- 
lars of  his  demand,  is  not  obliged 
to  state  the  credits  or  payments 
made  by  the  defendant.  Ryckman 
and  another  v.  Haight,  222 

3.  Where  a  rule  is  entered,  for  the 
plaintiff  to  declare  before  the  end 
of  the  next  term,  the  plaintiff  has 
the  whole  of  the  last  day  of  the 
term  in  which  to  declare ;  and  his 
default  cannot  be  entered  until  the 
next  day  thereafter.  Sharp  v. 
Dorr,  531 


III.  Default,  assessment  of  damages,  and 
writ  of  inquiry, 

'  4.  A  writ  of  inquiry  of  damages  can- 
not be  executed  on  a  Sunday ;  nor 
can  the  jury,  who  have  been  im- 
panelled on  Saturday,  and  heard 
the  allegations  and  proofs  of  the 
parties  before  12  o'clock  at  night. 
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aissess  the  damages,  and  deliver 
their  verdict  to  the  sheriff  on  iS^it- 
day.    Butler  v.  Kelsetf,  177 

5.  If  the  plaintiff  has  any  objections 
to  any  of  the  jurors,  he  must  make 
them  openly ;  and  if  he  state  them 
privately  to  the  sheriff,  who,  there- 
upon, discharges  a  juror,  the  in- 
quisition will  be  set  aside.  t6. 

6.  Where  the  plaintiff,  ^ader  obtaining 
an  interiocutory  judgment,  neg- 
lected ^to  proceed  farther  lor  more 
than  two  terms,  a  rule  was  granted, 
on  motion  of  the  defendant,  that 
the  plaintiff  execute  his  writ  of  in- 
quiry in  30  days,  or  be  non-prossed. 
Kent  V.  McDonald,  400 


IV.  Judgment  as  in  case  of  nonsuit. 

7.  Where  there  is  an  issue  in  law,  and 
an  issue  in  fact,  the  defendant  can- 
not, whilst  the  issue  in  law  remains 
undetermined,  move  for  judgment 
as  in  case  of  nonsuit.  Overseers 
of  Pittstoum  V.  Overseers  of  Plaits^ 
burgh,  308 


V.  TMal  and  inquest. 

8.  Where  the  plaintiff  is  apprized  of 
a  material  witness,  whose  appear- 
ance he  cannot  procure  in  time,  he 
ought  to  apply  to  the  judge  to  post- 
pone the  trial;  and  if  he  goes  to 
trial  without  the  testimony  of  the 
witness,  and  a  verdict  is  found 
against  him,  the  Coart  will  not 
grant  a  new  trial  for  the  purpose 
of  letting  in  the  evidence  of  the 

'  witness;    Jackson^  ex  dem.  Malin^ 
V.  Malin,  290 

9.  If  a  defendant,  living  within  40 
miles  of  the  place  of  trial,  changes 
his  residence  permanently  to  a 
place  beyond  that  distance,  before 
issue  is  joined  in  the  cause,  he  will 
be  entitled  Xo  fourteen  days'  notice 
of  trial ;  but  if  he  change  his  resi- 
dence after  issue  joined,  he  is  en- 
titled only  to  eight  days'  notice. 
Jenks  and  others  v.  Payne,       399 


10.  Where  a  cause  is  noticed  for  trial, 
and  as  an  inquest,  a  cq)y  of  the 
affidavit  of  defence  filed  with  the 
elerk  of  the  sittings,  must  be  served 
on  the  plaintiff's  attorney,  otherwise 
the  defendant  must  pay  costs,  in 
case  the  inquest  taken  by  default 
is  afterwards  set  aside.  Baker  v. 
Ashky,  530 


VI.  Motions^  arguments,  cases^  and  no- 
tices  of  motion. 

11.  The  rale  of  practice  as  to  cases 
does  not  apply  to  bills  of  exceptions ; 
and  an  order  to  stay  proceedings  is 
unnecessary,  or  if  may  be  granted 
of  eoarse.    Hasbrouckv.  Tappan^ 

182 

12.  An  objection  not  taken  at  the  trial 
cannot  be  raised  on  the  argument 

'        of  the    case   at  bar.    Suekiey   v. 
Furse,  338 

13.  Where  there  is  an  Issue  in  law, 
and  an  issu^  in  fact,  it  is  most 
proper  that  the  issue  in  law  be  first 
determined;  but  the  plaintiff  has 
his  election  which  shall  be  first 
tried ;  and  the  defendant  is  not  en- 
titled to  judgment,  as  in  case  of 
nonsuit,  for  not  proceeding  to  the 
trial  of  the  issue  in  fact,  while  the 
issue  in  law  remains  undetermined. 
Overseers  of  Pittstown  v.  Over* 
seers  of  Plattsburgh,  398 

14.  Where  a  verdict  is  taken  subject 
to  the  opinion  of  the  Court,  the 
Court  may  draw  the  same  conclu- 
sions from  the  evidence  as  the  jury 
ought  to  have  done.  Walden  arid 
Walden  v.  Sherburne  and  Eakin^ 

409 
.  Vide  CoeTS,  I,  2. 

PRESCRIPTION. 
Vide  Action  on  the  Case»  4. 

PRISONER. 

1.  Where  a  defendant  taken  in  exe* 
cntion  is  discharged  from  impris 
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ooment  under  the  act  fw  i\t  rt' 
Uef  of  debtors  with  respect  to  the 
imprisonment  of  their  persons^  and 
is  afterwards  sued  upon  the  original 
judgment,  he  roust,  if  he  intend  to 
avail  himself  of  his  exemption  from 
imprisoament,  plead  it;  and  his 
omission  to  plead  it  is  a  waiver  of 
his  privilege;  and  if  imprisoned 
again  on  another  execution,  in  a  suit 
founded  on  the  original  judgment, 
his  discharge  is  no  justification  in 
an  action  against  the  sheriff  for  an 
escape;  and  even  if  such  subse- 
quent execution  were  voidable, 
the  sheriff  cannot  avail  himself  of 
the  error.     Cable  v.  Cooper^      152 

2.  It  seems  that  the  habeas  corpus 
act  does  not  apply  to  cases  of  im- 
prisonment on  civil  process.        ih, 

3.  But  where  a  defendant  in  execution 
is  discharged  from  imprisonment, 
under  the  act  for  the  relief  d^c, 
and  is  again  imprisoned  on  an 
execution  issued  in  a  suit  founded 
on  the  original  judgment,  a  judge 
or  commissioner  has  no  authority  to 
discharge  him  under  the  habeas 
corpus  act,  and  a  discharge  granted 
under  such  circumstances  is  no 
protection  to  the  sheriff,  in  an  ac- 
tion for  an  escape.  t6. 

4.  If  the  defendant  be  convicted  of 
perjury  in  procuring  his  discharge, 
he  is,  notwithstanding  his  discharge," 
liable  to  be  again  imprisoned,  either 
on  the  old  judgment,  or  under  a 
new  judgment  recovered  upon  the 
old  one,  in  an  action  of  debt ;  and 
if  the  discharge  be  pleaded,  the 
plaintiff  may  reply  to  it  such  con- 
viction, which  will  be  conclusive 
to  bar  him  of  his  exemption.  S.  C. 
Per  Van  Ness,  J.  155 

5.  The  second  judgment  being  regular 
both  in  form  and  substance,  au- 
thorized the  execution  issued  upon 
it,  and  is  a  complete  justification 
to  the  sheriff  in  art  action  for  false 
imprisonment.  S.  C  Per  Van 
Ness,  J.  '  i6. 


PRIVILEGE    OF    ATJORNEY 
AND  COUNSEL. 

Vide  Attorney,  1. 


PRIZE. 

L  American  goods  were  captured  by 
the  British,  and  carried  into  Fktta, 
a  Swedish  island,  but  then  in  the 
possession  of  the  British,  and  com- 
pletely under  their  control,  Sweden 
at  that  time  being  at  war  with 
Great  Britain;  the  goods,  while 
at  JFWa,  were  proceeded  against  as 
prize  in  the  Court  of  Admiralty  in 
England,  and  pending  the  proceed- 
ings, peace  was  concluded  between 
Great  Britain  and  Sweden,  and 
the  goods  were  afterwards  con- 
demned without  ever  having  been 
in  CfreiU  Britain.  Held,  that  the 
condemnation  was  legal,  and  de- 
vested the  property  of  the  original 
owners.  Page  and  others  v.  Lenox 
and  MaitUmd,  172 

2.  Whether  a  Court  of  Admiralty  sit- 
ting in  one  county  can  adjudicate 
upon  property  captured  as  prize  of 
war,  and  taken  into  a  neutral  terri- 
tory, and  never  coming  within  the 
jurisdiction  of  the  Court     Qvuere, 

ih, 

3.  But  it  may  adjudicate  upon  a 
prize  carried  into  the  ports  of  an 
ally  in  the  war.  -  t6. 


PROMISSORY  NOTE. 

Vide  BiifLB  OF  Exchange  anp  Prom- 
I8BORT  Notes. 


Vide  Courts    of    Jdstioes 
Peaob,  VII.  16. 
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OF     THE 


aUO     WARRANTO     INFORMA- 

TION. 

1.  An  information   in  the  nature  of 
a  guo  warranto  lies  against  an  in* 
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corporated  company,  for  carrying 
on  banking  operations  without  au- 
thority from  the  legislature.  The 
People  V.  The  UHca  Lisurance 
Company^  358 

2.  Privileges  and  immanities  of  a 
pablic  natiire,  which  cannot  legally 
be  exercised  without  a  legislative 

.  grant,  are  franchises,  although  they 
never  existed  in  the  people,  or 
could  be  exercised  by  them  in  their 
political  capacity.  ih, 

3.  Since  the  act  to  restrain  unincor" 
porated  banking  associations,  April, 
1804,  (sess.  27.  c.  117,  re-enacted 
April  6th,  1813,  sess.  36.  c.  71. 
2  N.  jR»  L,  234.)  the  right  or  priv- 
ilege of  carrying  on  banking  opera- 
tions, by  an  association  or  com- 
pany, is  a  franchise,  which  can 
only  be  exercised  under  a  legisla- 
tive grant.  ib, 

4.  An  information  in  the  nature  of  a 
^0  warranto,  for  usurping  a  fran- 
chise, need  show  no  title  in  the 
people  to  the  franchise,  hut  it  lies 
with  the  defendant  to  show  his 
warrant  for  exercising  it.  ib. 

5.  The  (xct  t(L  incorporate  the  Utica 
Insurance  Company,  passed  March 
29th,  1816,  (sess.  39.  c.  52.)  does 
not  authorize  the  company  to  in- 
stitute a  bank,  issue  bills,  discount 
notes,  and  receive  deposits,  such 
powers  not  being  expressly  granted 

.  by  the  legislature,  and  not  being 
within  their  intention,  as  collected 
from  the  act  of  incorporation ;  and' 
the  company  having  assumed  and 
exercised  those  powers,  they  were 
held  to  have  usurped  a  franchise ; 
and  on  an  information  in  the  nature 
of  a  quo  warranto  being  filed  by 
the  attorney-general,  judgment  of 
ouster  was  rendered  against  them. 

ib. 


R. 


RANSOM. 

Vide  Agbbbmbnt,  1,2. 
Vol.  XV.  64 


RECEIPT. 
Vide  Etidencb,  V.  14. 

REGISTER. 
Vide  Evidence,  II. 


RELATION. 

The  land  of  A,  was  sold  under  an  ex- 
ecution at  the  suit  of  JB.  against  A. 
on  the  first  o£ March;  on  the  lOth, 
a  mortgagee  of  the  same  land  filed 
a  bill  of  foreclosure  in  chancery 
against  A.  and  B.,  and  on  the 
19th,  the  sheriff  executed  a  deed 
to  the  purchaser  under  the  execu- 
tion; Held,  that  the  deed  relates 
back  to  the  time  of  the  sale,  and 
the  purchaser  is  not  precluded  from 
contesting  the  validity  of  the  mort- 
gage in  an  action  of  ejectment  at 
law,  he  not  being  a  party  to  the 
bill,  and  as  his  title  was  acquired 
previous  to  notice  of  a  Us  pendens 
in  chancery,  although  not  consum- 
mated until  afterwards.  Jackson, 
ex  dem.  Noah,  v.  Dickenson  and 
Thompson,  309 

RELEASE. 

In  debt  for  rent  by  tenants  in  common, 
a  release  by  one  is  a  bar  to  the  ac- 
tion ;  but  in  a  distress  and  avowry 
for  rent,  a  release  by  one  is  not  a 
discharge  as  to  the  others.  Decker 
V.  Livingston  and  others,  479 

Fraudulent  release,  vide  Attorney,  2. 

RENT. 

1.  In*  debt  for  rent  arising  out  of  land, 
tenants  in  common  must  all  join  as 
plaintifis,  and  a  release  of  the  ac- 
tion by  one  of  them  is  a  bar  to  the 
others.  Decker  v.  Livingston  and 
others,  ,      479 

2.  But  in  a  distress  and  avowry  for 
rent,   which  savor  of   the  realty 
tenants  in  common  ought  not  to 
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join ;  and,  therefore,  if  one  releases 
the  rent,  it  is  not  a  discharge  as  to 
the  others.  Dtcktr  t.  Livingston 
and  others,  479 

3.  One  tenant  in  common  may,  how- 
ever, before  distress  and  avowry, 
receive  the  whole  rent,  and  dis- 
charge the  lessee ;  for  until  distress 
and  avowry,  the  rent  is  only  in  the 
personalty.  t6. 

4.  A  receipt  for  rent  arising  at  a  sub- 
sequent period,  is  presumptive  evi- 
dence that  all  rent  previously  ac- 
cruing had  been  paid.  ib. 

5.  Where  there  is  a  lease  at  a  certain 
annual  rent,  and  the  tenant  holds 
over  after  the  expiration  of  the  lease, 
without  any  new  agreement  as  to 
the  rent,  the  law  implies  that  the 
tenant  holds  from  year  to  year,  at 
the  original  rent.  Abeel  (Mnd  A  beel 
v.  Raddiff^  505 

6.  fiut  if  the  rent  reserved  in  the 
lease  was  merely  a  ground  rent,  or 
for  the  land  exclusive  of  the  build- 
ings, and  the  landlord,  at  the  expi- 
ration of  the  term,  becomes  entitled 
to  the  buildings  erected  by  the 
tenant,  as  well  as  the  land,  in  that 
case  a  different  rule  will  be  adopted, 
and  the'  annual  value  of  both  the 
land  and  buildings  is  the  measure 
of  damages.  ib. 


REPLEVIN. 

1.  Replevin  will  not  lie  against  an 
officer,  who,  having  levied  upon, 
and  taken  goods  in  execution,  re- 
ceives from  the  defendant  the 
amount  due  on  the  execution,  and 
then  refuses  to  re-deliver  the  goods. 
Gardner  v.  Campbell,  401 

2.  Where  the  husband  distrains  and 
avows  ^r  rent  arising  from  the 
land  of  the  wife,  without  joining 
her  in  the  proceedings,  he  must 
show  affirmatively  that  the  rent  ac- 
crued after  the  marriage, 'for  this 
cannot  be  intended;  and  if  that 
fact  be  not  shown,  the  objection 
may  be  taken  at  the  trial.  Decker 
V.  Livingston  and  others ,  479 
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SALE  OF  CHATTELS. 

1.  Where  a  debtor  confesses  judgment, 
and  afterwards  fraudulently  pur- 
chases, and  procures  to  be  deliver- 
ed, goods,  without  paying  for  them, 
with  intention  to  subject  them  to 
the  execution  of  the  judgment 
creditor,  the  title  to  the  goods  does 
not  become  vested  in  the  pur- 
chaser, and  .they,  therefore,  cannot 
be  taken  on  an  execution  against 
him.  Van  CUef  and  others  v. 
Heet,  147 

2.  In  an  action  on  a  promissory  note 
given  for  the  price  of  a  chattel,  the 
defendant  may,  under  the  general 
issue,  show  deceit  in  the  sale. 
Sill  V.  Rood,  230 

3.  A  promissory  note  given  on  the 
sale  of  a  chattel,  fraudulently  repre- 
sented by  the  seller  to  be  of  great 
value,  when  in  fact  it  was  of  no 
value,  is  without  consideration,  and 
void.  ib, 

4.  Where,  after  a  sM  of  goods,  some 
act  remains  to  be  done  by  the  ven- 
dor before  delivery,  the  property 
'does  not  vest  in  the  vendee,  but 
continues  at  the  risk  of  the  vendor. 
M' Donald  v.  Hewett,  349 


SHERIFF. 

1.  A  deputy  sheriff,  having  tifi,fa.  in 
his  hands,  agrees  with  the  defend- 
ant in  the  execution  to  delay  the 
sale,  and  to  join  with  the  defendant 
in  making  a  note,  on  which  money 
should  be  raised  and  ap]^ied  to  the 
satisfaction  of  the  judgment,  pro- 
vided that  he  should  still  retain  the 
execution  in  his  hands,  and  if  he 
was  called  on  for  payment  of  the 
note,  might  then  proceed  to  sell  for 
his  own  indemnity.  The  note  is, 
accordingly,  made,  the  money 
raised,  and  paid  over  to  the  agent  foi 
the  creditor's  att<Hiiey,  in  satisf^c 
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tioi  of  the  jodgmeDt,  the  officer,  at 
the  time,  ioforiDiiig  ibcj  agent  that 
the  execation  was  atill  to  be  kept  in 
life  for  his  own  indemnity.  The 
officer,  being  afterwards  called  upon 
'  fi>r  payment  of  the  'note,  sells  the 
defendant's  property  under  the  ex- 
ecution. Held,  that  the  payment 
to  the  judgment  creditor,  not  being 
a  conditional  payment,  was  a  sat- 
isfaction of  the  judgment,  and, 
therefore,  the  execution  was  spent, 
and  could  not  be  used  by  the  officer 
to  enforce  hiMwn  agreement  with 
the  debtor,  such  agreement  also 
being  illegal,  and  tending  to  op- 
pression and  abuse;  and  that  the 
defendant  in  the  execution  might 
maintain  an  action  of  trespass 
against  the  officer  for  the  property 
taken  and  sold  by  him.  Sherman 
V.  Boyce,  443 

2.  An  action  on  the  case  will  lie 
against  a  sheriff  for  not  returning 
an  execution,  or  the  party  may  pro- 
ceed by  attachment,  at  his  election. 
Burh  T.  Campbell,  450 

3.  In  an  action  on  the  case  against 
a  sheriff  for  not  levying  and  re- 
turning a  writ  o^Ji.fa.,  a  plea  that 
the  sheriff  had  never  been  ruled  to 
return  the  writ,  is  bad,  for  the 
sheriff  is  bound  to  return  a  writ 
without  being  ruled,  and  he  cannot 
avail  himself  of  his  own  neglect  of 
{iuty  to  defeat  the  plaintiff's  action. 

ib. 

Venue    in    action    against,    vide    Ac- 

.  TION,  3. 


Vide  Poor,  3. 


STATUTES. 

1.  TThe  preamble  of  a  statute  may  be 
referred  to,  to  explain  the  enacting 
part,  when  it  is  doubtful,  but  not  to 
restrain  its  meaning  when  clear  and 
unambiguous.  Jackson,  ex  dem. 
Woodruff  and  others,  v.  Gilchrist, 

89 

2w  The  word  month,  when  used  in  a 
statute,  is,  if  nothing  appear  to  the 
contrary,  to  be  understood  a  lunar, 
and  not  a  calendar,  month.  Loring 
V.  HalUng,  119 

3.  Where  the  words  of  a  statute  are 
obscure,  or  doubtful,  the  intention 
of  the  legislature  is  to  be  resorted 
to,  in  order  to  discover  their  mean- 
ing. The  People  v.  The  Utica  In- 
surance Co,  358 

4.  A  thing  within  the  intention  is  as 
much  within  the  statute  as  if  it 
were  within  the  letter ;  and  a  thing 
within  the  letter  is  not  within  the 
statute,  if  contrary  to  the  intention 
of  it.  ib, 

5.  Such  construction  ought  to  be 
given  as  will,  not  suffer  the  statute 
to  be  eluded.  ib, 

6.  A  stTitute  restraining  any  person 
from  doing  certain  acts,  applies 
equally  to  corporations,  or  bodies 
politic,  although  not  mentioned,  ib 

Vide  Corporation. 


.Distinction   between   acts  done   colore 

officii  and  virtute  officii,  vide  Ac-    STATUTES     CONSTRUED. 
TION,  4.  PLAINED,  OR  CITED. 


EX- 


Bond  to  sheriff,  vide  Bond,  2. 
Vide  EscAPB. 


SHIP. 

Vide  Evidence,  II.  6. '  Freight  and 
Charter-Partt.  Masters  and 
Owners  of  Vessels. 


1787,    Feb.    26.     Sess.     10.    c.    44. 

(Frauds,)  425. 503 

1768,  Feb.  6.     Sess.  11.   c.  H.     (Quo 

.  Warranto  Informations,)  386 

1801,  March  21.      Sess.    24.    c.  46 

(Gaming,)  6 

.     Sess.  24.     0.    47. 

(Pleading  in  Actions  against  Offi- 
cers,) 188.  267 
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1801,  March  21.  Setes.  24.  c.  49. 
(Absent  and  absconding  Debtors,) 

179 

,  April    8.      Ses8.    24.     c.   183. 

(Limitation  of  Action,)  3 

1802,  AprU  5.  Sess.  25.  c.  111. 
(Dutchess    Turnpike    Company,) 

*510 

1803,  April  5.  Sess.  26.  c.  88.  (MU- 
itarj  Lands,)  345 

1804,  AprU  11.  Sess.  27.  c.  117.  (Un- 
incorporated Banks,)  358 

1805,  April  9.  Sess.  28.  c.  99.  (Mort- 
gages,) 464 

1806,  April  7.  Sess.  29.  c.  168. 
(Dower,)  23. 533 

1808,  April  H.  Sess^31.  c.  22.5. 
(Steam-boats,)  -  382 

1813,  March  5.  Sess.  36.  c.  23. 
(Wills,)  348 

,  March    19.     Sess.    36.    c.    32. 

(Mortgages,)  119.  463.  477 

, .     Sess.  36.     c*  33. 

(Highways,)  254: 447 

,  .  Sess.    36.    c.    35. 

(Towns.  Cattle.  Damage  Fea- 
sant,) 220 

— — ,  April  5.  Sess.  36.  c.  52. 
(Taxes,)  509 

,  .  Sess.  36.  c.  53.  (Jus- 
tices' Courts,)  86.  196.  431.  470 

,  .      Sess.     36.       c.     56. 

(Amendment  of  the  Law.  Dil- 
atory Pleas,)  243 

,  April  6.  Sess.  36.  c.  67.  (Sher- 
iffs.    Bail-bonds,)  259 

,  .  Sess.  36.   c.  69.   (Gaol 

Liberties.)  259.  474 

,  April  8.     Sess.  36.  c.  78.  (Poor,) 

282.  2S3.  305 

,  April  9.  Sess.  36.  c.  81.  Im- 
prisoned Debtors,)  152 

,  .      Sess.    36.        c.    88. 

(Slaves,)  283 

,  April  10.  Sess.  36.  c.  92.  (In- 
dians,) 264 

,  April     11.      Sess.   36.     c.     71. 

(Unincorporated  Banks,)  358 

April  12.  Sess.  36.  c.  96. 
(Costs  in  Error,)  534 

,  .  Sess.  36.  c.  98.     (In- 

soWent,)  468 

.     Sess.    36.    c.   100. 

(Partition,)  319 
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1613,  April  13.  Seas.  36.  c.  150. 
(Commission  Company,)  53 

1816,  March  29.  Sess.  39.  c.  52. 
(Utica  Insurance  Company,)  358 

1818.  April  10.  Sess.  41.  c.  94.  (Jus- 
tices' Courts,)  397 


STIPULATED  DAMAGES. 
Vide  DiJiAGEB,  3. 

STREAM  OF  WATER. 

w 

Vide  Action  on  the  Case,  4. 


SUPREME  COURT    OF  UNITED 

STATES. 

Vide  Error,  2. 


SURETY. 

A  surety  is  not  discharged  by  the  plain- 
tiff's giving  time  to  the  principal 
debtor,  or  even  by  his  discontinu- 
ing a  suit  commenced  against  the 
principal,  without  the  privity  and 
consent  of  the  surety,  unless  the 
surety  has  explicitly  required  him 
to  proceed  against  the  principal,  or 
the  plaintiff  has,  by  some  agree- 
ment with  the  principal,  precluded 
himself  from  suing  him.  FuUon 
T.  Matthews  and  Wedge,  433 


T. 

TAXES. 
Vide  Corporation,  6. 

TENA'iVTS  IN  COMMON. 

1.  Where  A,  and  B.  purchased  a 
piece  of  land,  and  divided  it  be- 
tween th^m,  and  il.,  bein^  in  the 
exclusive  occupation  of  his  part, 
sold  it  to  jD.,  but  both  A.  and  B, 
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joined  in  the  conveyance,  it  was 
held,  that  although  the  deed  from 
A,  and  B.  might  be  prima  facie 
evidence,  that  they  were  tenants  in 
common  of  the  part  conveyed,  yet 
that  the  occupation  of  the  land  by 
A.f  and  D,^s  purchasing  it  of  him 
exclusively,  were  evidence  of  A.^s 
seisin  of  the  whole.  Dolf  v.  Bas- 
sett,  -  21 

2.  Where  real  estate  b  held  by.  part- 
ners, for  the  purposes  of  the  part- 
nership, they  do  not  hold  as  part- 
ners, but  as  tenants  in  common, 
and  the  rules  relative  to  partnership 
property  do  not  apply  in  regard  to 
it ;  therefore,  one  partner  can  only 
sell  his  individual  interest  in  the 
land,  and  when  both  partners  join 
in  a  sale  and  conveyance,  and  one 
only  receives  the  purchase  money, 
the  other  partner  may  maintain  an 
action  against  him  for  his  propor- 
tion.    (Zles  V.  ColeSf  158 

3.  One  tenant  in  common  of  a  chattel 
cannot  maintain  trespass  or  trover 
against  the  other,  unless  he  de- 
stroys or  sells  the  chattel.  Merse^ 
reau  v.  Norton,  179 

4.  So,  where  the  undivided  interest 
of  one  partner,  in  partnership  prop- 
erty, is  sold  under  an  execution,  or 
attachment,  the  sheriff  and  the 
purchaser  succeed  to  the  rights  of 
the  debtor,  and  the  other  partner 
cannot  maintain  an  action  against 
them  for  the  seizure.  t6. 

5.  In  an  action  of  trespass  brought  by 
tenants  in  common  in  relation  to 
their  land,  or  4n  debt  for  rent 
arising  out  of  land,  or  in  any  other 
action  merely  personal,  they  must 
all  join  as  plaintiffs,  and  a  release 
of  the  action,  by  one  of  them,  is  a 
bar  to  the  others.  Decker  v.  Liv' 
ingston  and  others^  479 

6  Bqt  in  a  distress  and  avowry  for 
rent,  which  savor  of  the  realty, 
tenants  in  common  ought  not  to 
jom ;  and,  therefore^  if  one  releases 
the  rent,  it  is  not  a  discharge  as  to 
the  others.  t6. 

7  One  tenant  in  common  may,  how- 
ever,  before  distress  and  avowry,  re- 


ceive the  whole  rent,  and  discharge 
the  lessee,  for,  until- distress  and 
avowry,  the  rent  is  only  in  the  per- 
sonalty.  ib. 

Vide  EipoTMBNT,  4. 


TITLE  TO  PROPERTY. 

By  prescription,  vide  Action  on  the 
Case,  4.  Sales  op  Chattels. 
1.4. 


TRADING  WITH  AN    ENEMY. 

Trading  with  an  enemy's  country  is 
unlawful ;  but  a  citizen  or  subject 
of  one  belligerent  may  withdraw 
his  property  from  the  country  of  the 
Other  belligerent,  provided  he  does 
it  within  a  reasonable  time  after  the 
declaration  of  war,  .and  does  not 
himself  go  to  the  enemy's  country 
for  that  purpose.  Amory  and  others 
V.  McGregor,  24 


TRESPASS. 

1.  Every  tribunal,  proceeding  under 
special  and  limited  powers,  decides 
at  its  peril;  and  hence  it  is,  that 
process  issuing  from  %  Court  not 
having  jurisdiction,  is  no  protection 
to  the  Court,  to  the  attorney,  or  to 
the  party,  nor  even  to  a  ministerial 
officer  who  innocently  executes  it. 
Per  Van  NesSf  J.    Cable  v.  Cooper, 

157 

3.  Where  an  award  settles  the  boun- 
dary of  land,  it  is  a  justification  in 
an  action  of  trespass  brought 
against  the  party  to  whom  the  land 
has  been  awarded,  by  the  other 
party.  BtOick  emd  8eQick  v. 
Adam»,  197 

3.  Where  beasts  damage  feasant  have 
been  distrained,  or  even  impounded, 
the  distrainer  may  relinquish  the 
proceedings  by  distress,  before  sat- 
isfitotion  for  the  damage  which  ha^ 
509 
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been  snstainedy  aad  bring  an  action 
of  trespass.     Colden  ?.  Eidred,  220 

4.  In  an  aeCkm  Ibr  trespass  by  cattle, 
it  is  a  matter  of  defence,  and  to  be 
shown  by  the  defendant,  that  the 
fence  which  the  pUintiff  was  bound 
to  keep  in  repair  was  defective.  t6. 

5.  A  person,  taking  the  goods  of 
another  under  lawful  authority, 
does  not  become  a  trespasser  ab 
initio^  by  refusing  to  restore  them, 
after  his  authority  to  detain  the 
goods  is  determined.  Gardner  v. 
Camphcll,s  401 

6.  A  mere  non-feasance  will  not  make 
a  man  a  trespasser  ab  initio.        ib. 

Vide  Absent  akd  Absconding  Debt- 
ors, 2.  Action,  2.  Colonial 
Laws,  3.     Highways,  1. 


TROVER. 

1.  Where  goods  were  put  on  board 
of  the  defendant's  vessel,  to  be 
carried  to  Albany,  and  on  arriving 
there,  were,  by  the  defendant's 
direction,  put  on  the  wharf,  it  was 
held  that  this  was  not  a  delivery  to 
the  consignee,  and  that  the  defend- 
ant was  liable  in  an  action  of  trover 
for  suck  past  of  thtt  goods  as  was 
not  actuaily  delivered  to  the  con- 
signee. ChtramUr  v.  Brmam  and 
Stafford,  39 

2.  And  although  the  goods  were  taken 
away  without  the  direction  of  the 
consignee,  by  a  cartman  always  or 
usually  employed  to  transport  his 
goods,  and  the  greater  part  actually 
received  by  the  consignee,  this 
was  heli  not  to  bewidence  of  the 
delivery  of  the  part  alleged  to  be 
lost,  as  he  was  not  to  b^deened  the 
general  agent  of  the  oonsignse  for 
receiving  his  goods.  t6. 

3.  Where  a  creditor,  by  fraud  or  de- 
ception, obtains  the  goods  of  his 
debtor,  the  property  is  not  changed, 
and  he  cannot  apply  them  to  the 
satisftction  of  faM  debt,  but  the 
debtor  may  maintain  trover  against 
him.     WooApofih  r.  Kissam,   ]S(> 

510 


4.  What  circumstances  are  sufficient 
to  make  out  fraud  and  deception 
in  such  case,  is  a  question  to  be 
lefk  to  the  jury.  i6- 

5.  A  mortgagee  has  no  property  in 
trees  cut  down  by  a  mortgagor  in 
possession,  so  as  to  maintain  trover 
against  him.     Peterson  v.   Clark, 

205 

6.  In  an  action  of  trover,  the  defend- 
ant may  show  that  the  property  of 
the  goods  was  in  a  third  person ; 
or  that  the  sale  under  which  the 
plaintiff  claims  was  made  without 
the  amhority  of  the  vendor ;  or  that 
it  was  made  in  fraud  of  the  cred- 
itors of  the  vendor.  Rofan  v^ 
Fletcher,  207 

7.  The  plaintiff  and  A.  entered  into 
an  agreement,  which  stated  that 
the  ^aintiff  had  bought  of  A.  a 
certain  quantity  of  timber,  which 
the  plaintiff  was  to  pay  for  at  the 
measurement  in  the  city  of  Neuy 
York,  when  it  was  delivered  and 
inspected;  and  also  to  pay  the 
fair  market  price  in  JPfen^York, 
when  it  was  delivered ;  the  plain- 
tiff also  agreed  that  the  amount  oi 
the  timber  should  be  endorsed  on 
notes  which  he  held  against  A,, 
and  if  it  exceeded  the  aooount  of 
the  notes,  the  plaintiff  should  pay 
the  balance  to  A, ;  it  was  held  that 
this  agreement  was  executory,  and 
did  not  vest  the  property  in  the  tim- 
ber in  the  plaintiff,  who,  therefore, 
could  not  maintain  an  action  of 
trover  against  a  third  person  for  the 
conversion  #r  it.  M^Donaid.  v. 
He^Hti,  349 

8.  In  an  action  of  trover  brought  by 
an  officer  who  has  levied  under  an 
execution,  against  parties  who  were 
engaged  in  a  second  levy  on  the 
same  property,  they  may  show  cir- 
cumstances of  fraud  to  defeat  the 
action,  equally  as  if  it  had  been 
brought  by  the  creditor  himself. 
Farringion  and  8mHh  v.  Sinclair, 

428 
9.  And  to  establish  the  fraud,  evidence 
is  admissible  that  l^e  plaintiff  per 
tnitted  other  property  of  the  debtor 


INDEX. 


641 


levied  upon  at  the  same  time  with 
that  which  is  the  subject  of  the 
action,  to  continue  in  his  posses- 
sion. Farrington  and  Smith  t. 
Caswell,  430 

10.  A  tortious  taking  is,  in  itself,  a  con- 
version, and  no  subsequent  de- 
mand ift  necessary  in  order  to 
maintain  an  action  of  trover.  Far' 
rington  and  Smith  v.  Paynt^    431 

Vtde  Absent  and  AnscoNbiNG  Debt- 
ors, 2.     Action,  2. 


TURNPIKE. 

MThere  a  turnpike  act  exempts  from 
the  payment  of  toll  persons  going 
to  or  returning  from  mill,  with 
grain  or  flour  for  their  family  use, 
the  exemption  does  not  apply  to  a 
wagon  gomg  through  the  turnpike 
gate,  loaded  with  other  articles, 
and  some  grain  or  flour.  Bates  v. 
Sutherland,  510 


u. 


USE  AND  OCCUPATION. 

1.  Where  there  is  a  lease  at  a  certain 
annual  rent,  and  the  tenant  holds 
over  after  the  expiration  of  the 
lease,  without  any  new  agreement 
as  to  the  rent,  the  law  implies  that 
the  tenant  holds  from  year  to  year, 
at  the  original  rent.  Abeel  and 
Abed  ¥.  RadeUff,  505 

2.  But  if  the  rent  reserved  in  the 
lease  was  merely  a  ground  rent,  or 
for  the  land  exclusive  of  the  build- 
ings, and  the  landlord,  at  the  expi- 
ration of  the  term*  becomes  enti- 
tled to  the  buildings  erected  by  the 
tenant,  as  well  as  the  land,  in  that 
case  a  different  rule  will  be  adopted, 
and  the  annual  value  of  both  the 
land  and  buildings  is  the  measure 
of  damages.  t&. 


.      VSURY. 

1.  Where  a  bill  or  note  is  valid,  as 
between  the  drawer,  or  maker,  and 
the  payee,  so  that  the  latter  can 
maintain  an  action  upon  it  against 
the  former,  it  is  valid  in  the  hands 
of  an  endorsee  who  has  discounted 
it  at  a  higher  rate  than  the  legal 
rate  of  interest,,  and  he  may  re- 
cover the  full  amount  of  the  bill  or 
note  against  the  maker  or  acceptor. 
Bfunn  ▼.  The  Commission  Company, 

44 

2.  But  the  holder  of  a  note  purchased 
at  a  discount  greater  than  the  legal 
rate,  can  only  recover  from  his  en- 
dorser the  sum  which  he  actually 
advanced*  .  ib, 

3.  A  bill  or  note  drawn  (or  the  purpose 
of  being  discounted,  at  a  usurious 
rate  of  interest,  and  endorsed  for 
the  accommodation  of  the  maker 
or  drawer,  is  void  in  its  original 
formation.  ib, 

S.  P.  Bennet  v.  &nith  and  Phelps,    355 

4.  Discounting  a  note  at  the  rate  of 
seven  per  cent,  is  not  usurious. 
Manhattan  Company  v.  Osgood  and 
others,  162 


UTICA  INSURANCE  COMPANY. 
Vide  Quo  Warranto  Information,  5. 


V. 

VARIANCE. 
Vide  Pleading,  VIL 


VENIRK 
In  action  against  sheriff,  vide  Action,  3. 


VERDICT. 

Vide  Amendment,  1,  2.  Jury.  Plead- 
ing, VIII. 
511 
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I  TOLUNTART  CONVEYANCE. 


f  FUr  FxacvcuMT  Euxa  Axn  Comrwr- 
AUCKt,  1,  9l 


I  Tide  Ii»fmA.NCi,  I.  Pakti 


Wide  Costs,  3.    Etipuce,  TL  TIL 


Actkn  or  «iucluiicot  fix  sot  retmu^ 
vidt  ExxccnoN ,  13, 14. 


WRIT  OF  matJIRT. 
Vide  PucncK,  IIL 


Ad  tlteratioD,  wbetber  miterial  or  in- 
mtlerial,  made  in  t  will,  bj  a  pet- 
BOD  claiming  under  it,  renden  k 
roid ;  but  whether  a  material  alta- 
alion  by  a  stranger  has  that  effect! 
Quare.  Jackson,  ex  deni.  Jfofin,  t. 
Jfofin,  203 
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